fkom 

GOODWIN  & WINGFIELD, 

DEaLEjHS  in 

'*  IUVK  BOCKS, 

6 ADELAIDE  ST.  E.,  TORONTO. 


ONTARIO 


PRACTICE  REPORTS 


BY 

T.  T.  ROLPH, 

BARRISTER-AT-LAW  AND  REPORTER  TO  THE  COURT. 


J.  F.  SMITH.  Q.C., 

EDITOR. 


VOL.  XII. 

CONTAINING  THE  CASES  DETERMINED, 

WITH  A TABLE  OF  THE  NAMES  OF  CASES  REPORTED, 

A TABLE  OF  THE  NAMES  OF  CASES  CITED, 

A TABLE  OF  THE  SECTIONS  AND  RULES  OF  O.  J.  A.  AND  G.  O.  CHY.  CITED 
AND  A DIGEST  OF  THE  PRINCIPAL  MATTERS. 


TORONTO: 

ROWSELL  & HUTCHISON. 


Entered  according  to  Act  of  Parliament  of  Canada,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty  nine,  by  The  Law  Society  or  Upper 
Canada,  in  the  Office  of  the  Minister  of  Agriculture. 


TOROKTO  : ROWSELL  ANITHUTCHIBOK  PRINTERS,  KING  STREET. 


A TABLE 


OF  THE 

CASES  REPORTED  IN  THIS  VOLUME. 


A. 

Page. 


Adamson  v.  Adamson  21 

Adamson  v.  Adamson  et  al  . . 469 

Alpha  Oil  Co.,  Re  298 

Alpha  Oil  Co.  v.  Donnelly 515 

Allison  et  al.,  Solicitors,  Re  ..  6 

Ameliasburgh,  Township  of,  and 

Re  Peck  664 

Andrews  v.  City  of  London  ...  44 

Appleman  v.  Appleman  134 

Archer  v.  Severn  472 

Archer  et  al.  v.  Severn  et  al  ...  648 

Arpin  v.  Guinane  364 

Atherton  et  al.,  McKay  v 46 1 

Attrill,  Huntington  v.  36 

Aylmer,  Town  of,  Williamson  v.  129 


B. 


Baine,  Bank  of  Hamilton  v 418 

Baine,  Bank  of  Hamilton  v.  (2)  439 
Baker,  McKay  v 341 


Bank  of  Hamilton  v.  Baine  ...  418 
Bank  of  Hamilton  v.  Baine  (2)  439 
Bank  of  London,  The,  v.  The 


Guarantee  Co.  of  North 

America  499 

Barber  et  al.,  Hurst  et  al.  v ...  467 

Barbour  et  al.,  Oldfield  v 554 

Barnet,  Gowans  v 330 

Beckett  v.  Grand  Trunk  R.  W. 

Co. 377 


Betts  v Grand  Trunk  R.W.  Co. 

86,  634 


B. 

Page. 


Bible,  Hackett  v 482 

Billings,  Regina  ex  rel  Chaun- 

cey  v 404 

Blakeley  v.  Blaase 565 

Blaase,  Blakeley  v 565 

Brady,  Worm  v 618 

British  America  Assurance  Co., 


British  Canadian  Lumbering 
and  Timber  Co.  v.  Grant  . . 301 

Broatch,  Broderick  v 561 

Broderick  v.  Broatch.., 561 

Brown,  Irwin  & Co.  v 639 

Brown  v.  Wood 198 

Brown  v.  Pears  390 

Brookfield  and  the  Trustees  of 
Public  School  Section  No. 

12  of  the  Township  of  Brooke  485 

Bruce,  McLean  v 602 

Bull  v.  North  British  Canadian 

Investment  Co.  et  al  284 

Burke  v.  Pittman  et  al  662 

Burwell,  Rowland  v 607 


C. 


Campbell,  Re  Chatham  Har- 
vester Co.  v.. 660 

Canadian  Bank  of  Commerce  v. 

Middleton  121 

Canadian  Mutual  Aid  Associa- 
tion, Hartnett' v 401 


IV. 


CASES  REPORTED. 


[VOL. 


C. 

Page. 


Canadian  Pacific  R.  W.  Co., 


Canadian  Pacific  R.  W.  Co.,  The, 

Ross  v 220 

Casey  v.  Gabourie,  — Re  Ga- 

bourie  252 

Central  Bank  of  Canada  v.  Os- 
borne et  al 160 

Chambliss  and  Canada  Life  As- 
surance Co.,  Re  649 

Chatham  Harvester  Co.,  Re,  v. 

Campbell , 666 

Cheyne  et  al.,  Morrow  v 487 

Chick  v.  Toronto  Electric  Light 

Co 58 

Christie,  Re — Christie  v:  Chris- 
tie et  al  15 

Clark  et  al.,  Irving  et  al.  v 29 

Clark,  Watt  v 359 

Clarke  et  al.,  Smith  v.... 217 

Clarry  v.  British  America  As- 
surance Co  357 

Cline,  Millar  v... 155 

Cole  v.  Hall — 584 

Colter  v.  McPherson  630 

Collier,  Regina  v. 316 

Collins,  Gall  & Co.  v 413 

Comstock  v Harris 17 

Conger,  Wellbanks  v 354 

Conger,  Wellbanks  v.  (2)  447 

Cousin  eau  v.  City  of  London 

Fire  Ins.  Co 512 

Cooper  et  al.,  McCarthy  v 125 

Crabbe,  Hogg  v 14 

Crawford,  Wilgress  v 658 

Crookshanks,  Massey  v. — Jack- 

son,  Re 475 

Cuerrier  et  ux.  v.  White  571 

Curry,  Re  437 

Cutler  v.  Morse  594 

Cyr,  Regina  v...  . 24 


D. 

Page. 


Daly,  Regina  v.  411 

Daly,  Scott  v 610 

Darvill  et  al.,  Dundas  v 347 

Darvill  et  al.,  Gibbons  v 478 

Davies,  Ley  v 93 

Dickson,  Re 659 

Disher  v.  Disher 518 

Dobie  v.  Lemon  64 

Doddridge,  Dominion  Bank  v.  655 
Dominion  Bank  v.  Doddridge.  655 
Dominion  S.  and  I.  Co.  v.  Kilroy.  1 9 

Donegan  v.  Short  589 

Donor,  Huffman  v 492 

Donnelly,  Alpha  Oil  Co.  v 515 

Doyle,  v.  Henderson,  Re  38 

Dundas  v.  Darvill  et  al  347 

E. 

Edwards  v.  Edwards 583 

Edwards,  Kean  v 625 

Electric  Light  Co.,  Toronto, 

Chick  v 58 

Elliott  v.  Canadian  Pacific  R. 

W.  Co.  et  al 593 

Emerson  v.  Gearin 399 

Emigh,  Re  McLeod  v 450 

Emigh,  Re  McLeod  v.  (2) 503 

Erie  and  Huron  R.W.  Co.,  The, 

Re  Hooper  and  408 

Essery,  Pearson  v 466 

Evans  et  al.,  Temperance  Colo- 
nization Society  v.. 48 

Evans  etal.,  Temperance  Colo- 
nization Society  v 380 

F. 

Farran  v.  Hunter  234 

Fawcett  v.  Winters  232 

Ferguson  v.  Kenny 455 

Field,  McDonald  v..... 213 

Fleming  etal.,  Smith  etal.  v.520,  657 


XII.] 


CASES  REPORTED. 


V. 


F. 

Page. 

Fogg  v.  Fogg  

....  249 

Foley  v.  Lee  et  al  

...  371 

Foster  v.  Van  Wormer  

....  597 

Fram  v.  Fram 

...  185 

Fraser  et  al.  v.  Johnston  et  al.  113 

Furlong  v.  Reid  ..  

....  201 

G. 

Gabourie,  Re -Casey  v.Gabourie  252 

Galbraith,  Re  White  v.  513 

Gall  & Co.  v.  Collins  413 

Garner  v.  Tune  et  al 280 

Gearin,  Emerson  v 399 

Gibbons  v.  Harvill  et  al 478 

Gilbert  et  al.,  Hooey  et  al.  v...  114 

Gilbert,  Patterson  v 652 

Glass  v.  Grant  et  al 480 

Gorsline.  Trust  and  Loan  Co.  v.  654 

Go  wans  v.  Barnet  330 

Gowanlock,  Hall  v 604 

Graham,  London  and  Canadian 

Loan  and  Agency  Co.  v 654 

Graham,  v.  Tomlinson,  Re 367 

Grand  Trunk  R.W. Co.,  Beckett  v 377 
Grand  Trunk  R.W.  Co.,  Betts  v. 


86,  634 

Grand  Trunk  R.W.  Co.,  Leith  v. 

541,  671 

Grand  Trunk  R.  W.  Co.,  Platt  v. 

273,  380 


Grant,  British  Canadian  Lum- 
bering and  Timber  Co.  v.  ...  301 

Grant  et  al.,  Glass  v 480 

Gray  et  al.,  Maclennan  v 431 

Green,  Regina  v 373 

Greey  v.  Siddall 557 

Green  et  al.  v.  Wright 426 

Guarantee  Co.  of  N orth  America, 

The,  The  Bank  of  London  v.  499 
Guelph  -Junction  R.W.  Co.,  The, 

Re  McQuillan  and 294 

Guess  v.  Perry 460 

Guinane,  Arpin  v 364 


H. 

Page. 


Hacket  v.  Bible  482 

Hague,  Re — Traders  Bank  v. 

Murray  119 

Hall,  Cole  v 584 

Hall  v.  Gowanlock 604 

Hall,  Regina  v 142 

Hands  v.  Upper  Canada  Furni- 
ture Co.  et  al  — 292 

Hardy  v.  Pickard  428 

Harris,  Re  430 

Harris,  Comstock  v 17 

Hartnett  v.  Canada  Mutual  Aid 

Association  410 

Harvey  v.  McNeil  ...  362 

Hawkins,  Waghorn  v 145 

Hay  v.  Johnston 596 

Henderson  v.  Hoyle,  Re  38 

Hillyard  et  al.  and  the  Royal 

Ins.  Co.,  Re 285 

Hillyard  et  al.  v.  Swan 226 

Hogg  v.  Crabbe  14 

Hornibrook,  Re  501 

Hooey  et  al.  v.  Gilbert  et  al  ...  114 
Hooper,  and  the  Erie  and 

Huron  R.  W.  Co.,  Re 408 

Howe,  Parker  v 351 

Huffman  v.  Honor  492 

Hunter,  Far  ran  v 324 

Huntington  v.  Attrill 36 

Huntington  et  al.,  Snowden  v.  248 

Huntington,  Snowden  v 1 

Hurst  et  al.  v.  Barber  et  al.  ...  467 

Hutchinson  v.  Macfie,  Re 167 

Hutchinson,  v.  The  Western 
Fair  Association,  Re  .........  40 


I. 

International  Wrecking  Co.  v. 

Lobb 207 

International  Wrecking  Co.  v. 

Murphy  et  al  423 

Irvine,  Re  297 


VI. 


CASES  REPORTED. 


L 

Page. 


Irving  efc  al.  v.  Clark  et  al 29 

Irwin  & Co.  v.  Brown  639 


J. 

Jackson,  Re — Massey  v.  Crook- 


shanks  475 

Jackson  v.  Ward  et  al 225 

Johnston,  Hay  v 596 

Johnson  v.  Moody  203 

Johnson,  Re,  v.  Therrien : Ca- 
dieux,  Garnishee 442 


Johnston  et  al.,  Fraser  et  al.  v.  113 
K. 


Kean  v.  Edwards  625 

Kelly  v.  Wolff 234 

Keefer,  McKay  v 256 

Kenny,  Ferguson  v 455 

Kilroy,  Dominion  S.and  I.  Co.  v.  19 

Kincaid  v.  Kincaid 462 

Knapp  v.  Knapp 105 

L. 

Laing  v.  Slingerland 366 

Lake  et  al.,  O’Sulliuan  v 550 

Lally  v.  Longhurst  et  al 510 

Langdon  v.  Robertson  139 

Lavery  v.,  McMahon  et  al 62 

Lavin,  Regina  v 642 

Leitch  v.  Grand  Trunk  R.  W. 

Co  541,  671 

Lemon,  Dobie  v 64 

Ley  v.  Davies 93 

Lee  et  al.,  Foley  v 371 

Linton  v.  Nicholson  etal 223 

Listowel,  Town  of,  Scott  v.  ...  97 

Little  et  al.,  Re  Soules  v 533 

Livernois  v.  Bailey 535 


Lobb,  International  Wrecking 


[VOL. 

L. 

Page. 


London,  City  of,  Andrews  v...  44 

London  and  Canadian  Loan  and 

Agency  Co.  v.  Graham 654 

London  Fire  Ins.  Co.,  City  of, 

Cousineauv 612 

Longhurst  et  al.,  Lally  v 410 

Lowden  et  al.  v.  Martin  et  al...  496 
Lucas  et  al.,  Merchants’  Bank  v.  526- 


M. 


Macara  v.  Snow 610 

Macdonald  v.  McCall  et  al 9 

Macdonald,  Russell  v 450 

MacFie  v.  Hutchinson,  Re 167 

MacFarlane  v.  Mackay  et  al...  149 

Mackay  et  al.  MacFarlane  v 149 

Mackenzie  et  al.  v.  Carter 544 

Maclennan  v.  Gray  et  al 431 

Manhard&Co.,  Tennant  & Co.  v.  619 
Martin  et  al.,  Lowden  et  al.  v.  496 

Mason  v.  McMaster  et  al 270 

Massie  v.  Toronto  Printing  Co  12 
Merchants  Bank  v.  Lucas  et  al.  526 


Midland  R.  W.  Co.  and  Grand 
Trunk  R.  W.  Co.,  Town  of 


Peterborough  v 127 

Middleton,  Canadian  Bank  of 

Commerce  v 121 

Millar  v.  Cline 155 

Mills  v.  Mills  473 

Moffatt,  a Solicitor,  Re  240 

Montague  and  The  Township  of 

Aldborough,  Re  141 

Monteitli,  Re  280- 

Morrow  v.  Cheyne  et  al 487 

Morse,  Cutler  v 594 

Moody,  Johnson  v ..  203 

Murphy,  Reid  v 246 

Murphy,  Reid  v 338 

Murphy  et  al.,  International 

Wrecking  Co.  v. 423 

Murray,  Traders  Bank  v. — Re 
Hague  119 


III.] 


CASES  REPORTED. 


vii. 


Me. 

Page. 

McCabe,  Norton  v 506 

McCall  et  al.,  Macdonald  v.  . . . 9 

McCarthy  v.  Cooper  et  al 125 

McDonald  v.  Field  213 

McDonald,  McGregor  v 81 

McGauley,  Regina  259 

McGregor  v.  McDonald 81 

McIntosh  v.  Rogers  389 

McKay  v.  Atherton  et  al  464 

McKay  v.  Baker...  341 

McKay  v.  Keefer 256 

McKay  v.  Palmer,  Re  219 

McKeen  and  Township  of  South 

Gower,  Re  553 

McLean  v.  Bruce 602 

McLeod  v.  Emigh,  Re  450 

McLeod  v.  Emigh,  Re,  (2) 503 

McLeod  v.  Sexsmith  606 

McMahon  et  al.  v.  Lavery 62 

McMaster  et  al.  v.  Mason  278 

McNeil,  Harvey  v 362 

McPherson,  Colter  v 630 


McQuillan  and  The  Guelph 

Junction  R.  W.  Co.,  Re 294 

McRae  and  the  Ontario  and 
Quebec  R.W.  Co.,  Re.  ...282,  327 
McVeigh  etal.,  Waterhouse  v...  676 

N. 


Nicholson  et  al.  v.  Linton 223 

North  British  Canadian  Invest- 

ment  Co.  et  al.,  Bull  v 284 

Norton  v.  McCabe 506 

O. 

Odell  v.  City  of  Ottawa... 446 

O’Donohoe,  Re 612 

Ogilvy,  Wolff  v 645 

Oldfield  v.  Barbour  et  al  554 


Ontario  and  Quebec  R.  W.  Co., 

The,  Re  MacRae  and  ..282,  327 


O. 

Page. 


Ontario  Tanners’  Supplies  Co. 
and  Ontario  and  Quebec  R. 

W.  Co.,  Re  563 

Osborne  et  al.,  Central  Bank 

of  Canada  v..  160 

O’Sullivan  v.  Lake  et  al 550 

Ottawa,  City  of,  Odell  v.  446 

P. 

Palmer  v.  McKay,  Re 219 

Palmer,  Pierce  v 275 

Palmer,  Pierce  v 308 

Parker  v.  Howe  351 

Parker  & Co.,  Re  Voung  v 646 

Patterson  v.  Gilbert  652 

Pears,  Brown  v 396 

Pearson  v.  Essery  466 

Peck  et  al.,  Powell  v ..  34 

Peck  and  Township  of  Amelias- 

burgh,  Re  664 

Perry,  Guess  v . 460 

Peterborough,  Town  of,  v.  Mid- 
land R.  W.  Co.  and  Grand 

Trunk  R.  W.  Co 127 

Pickard,  Hardy  v 428 

Pierce  v.  Palmer 275 

Pierce  v.  Palmer 308 

Pittman  et  al.,  Burke  v 662 

Platt  v.  The  Grand  Trunk  R. 

W.  Co 273 

Platt  v.  Grand  Trunk  R.  W.  Co.  380 

Powell  v.  Peck  et  al  34 

Prieur  et  al.,  Warnock  v 264 

R. 

Rainey  Lake  Lumber  Co.,  Re.  27 

Ramsay,  White  v.  626 

Regina  ex  rel.  Chauncey  v. 

Billings  404 

Regina  v.  Collier 316 

Regina  v.  Cyr — 24 

Regina  v.  Daly  411 


Vlll. 


CASES  REPORTED. 


[voi^ 


R. 

Page. 


Regina  v.  Green 373 

Regina  v.  Hall  142 

Regina  v.  Lavin 642 

Regina  v.  McGauley  259 

Regina  v.  Riley  98 

Reginaexrel.  Taverner  v.  Willson  546 

Reid,  Furlong  v 201 

Reid  v.  Murphy 246 

Reid  v.  Murphy 338 

Riley,  Regina  v 98 

Robertson,  Langdon  v 139 

Rogers,  McIntosh  v 389 


Ross  v.  The  Canadian  Pacific 

R.  W.  Co 220 

Rowland  v.  Burwell  ..' 607 

Royal  Ins.  Co.,  The,ReHillyaid 

et  al  and  285 

Russell  v.  Macdonald 458 

S. 

Scott  v.  Daly  610 

Scott  v.  Town  of  Listowel 77 

Severn,  Archer  v 472 

Severn  et  al.,  Archer  et  al.  v...  648 

Sexsmith,  McLeod  v 606 

Short  Donegan  v 589 

Siddall  v.  Greey 557 

Silcox,  Toronto  and  Hamiton 

Navigation  Co.  v 622 

Slingerland,  Laing  v 366 

Smart  Infants,  Re. ..2,  312,435,635 

Smith  v.  Clarke  et  al  217 

Smith  et  al.  v.  Fleming  et  al.520,  657 

Snow,  Macara  v 616 

Snowden  v.  Huntington 1 

Snowdon  v.  Huntington  et  al..  248 

Soules  v.  Little  et  al.,  Re  533 

Stoddart,  Swain  v 490 

Swain  v.  Stoddart  490 

Swan  v.  Hillyard  et  al 226 


T. 

Page. 

Temperance  Colonization  So- 
ciety v.  Evans  et  al 48,  3S0 

Tennant  & Co.  v.Manhard  & Co.  619 
Terri en  : Cadieux,  Garnishee, 

Re  Johnson  v 442 

Tomlinson,  Re  Graham  v 367 

Toronto,  City  of,  v.  Toronto 

Street  R.  W Co  361 

Toronto  and  Hamilton  Naviga- 
tion Co.  v.  Silcox 622 

Toronto  Printing  Co.,  Massie  v.  12 
Toronto  Street  R.  W.  Co.,  City 

of  Toronto  v 361 

Trust  and  Loan  Co.  v.  Gorsline  654 

U. 


Upper  Canada  Furniture  Co.  et 
al.,  Hands  v 292 

V. 

Van  Wormer,  Foster  v 597 

Villeneuve  v Wait  505 

W. 

Waghorn  v.  Hawkins 145 

Wait,  Villeneuve  v 505 

Ward  et  al.  v.  Jackson  225 

Warnock  v.  Prieur  et  al 264 

Washington,  a Solicitor,  Re  ...  386 
Waterhouse  v.  McVeigh  et  al....  676 

Watt  v.  Clark 359 

Wellbanks  v.  Conger  354 

Wellbanks  v.  Conger,  (2)  447 

Western  Fair  Association,  the, 

Hutchinson,  v.  Re  40 

White,  Cuerrier  et  ux.  v 571 

White  v.  Galbraith,  Re 516 

White  v.  Ramsay  626 

Wilgress  v.  Crawford 658 

Wilson,  Rogers  v 322,  545 


CASES  REPORTED. 


IX. 


XII.] 


W. 

Page. 

W il  1 son,  Begin  a ex  rel.  Taverner  v 5 4 6 
Williamson  v.  Town  of  Aylmer.  129 


Winters,  Fawcett  v 232 

Wolff,  Kelly  v 234 

Wolff  v.  Ogilvy  645 

Worm  v.  Brady  618 

Wood,  Brown  v.  ...  198 


W. 

Page. 


Wright  v.  Green  et  al 426 

Wright  v.  Wright  42 


Y. 

Young  v.  Parker  & Co.,  Re  ...  646 


V 


B — VOL.  XII.  O.P.R. 


A TABLE 


OP  THE 

NAMES  OF  CASES  CITED  IN  THIS  VOLUME. 


A. 


Names  of  Cases  Cited. 


Where  Reported.  Page  of  Vol. 


A.  B.,  Re 

Abel  v.  Saxton  

Adams  v.  Grier  

Adamson  v.  Adamson  

Agar  v.  Ellis  Case 

Ahrens  v.  McGilligat 

Alderson  v.  Elgey 

Alexander  v.  Alexander 

Allen,  Re 

Ambroise  v.  Evelyn  

Andrews,  Re  

Andrews  v.  London  

Andrews  v.  Salt 

Anglo- African  Steamship  Co.,  Re  

Anon 

Ardandhu,  The  

Armitage  v.  Foster 

Arscott  v.  Lilley 

Ashbury  Co.  v.  Riche  

Aston  v.  Hurwitz  

Atwood  v.  Merry  weather 

Attenborough  v,  St.  Katharines  Dock  Co. 
Attorney-General  v.  Bishop  of  St.  David’s. 

Attorney-General  v.  Nethercote 

Autothreptic  Steam  Boiler  Co.,  Re  


B. 


Bacon,  Re  

Baker  v.  Angell 

Baker  v.  Merry  weather  

Bamford  v.  Bamford 

Bamberg  v.  Solomon 

Bank  of  British  North  America  v.  Eddy. 

Bank  of  Montreal  v.  Haffner 

Barker  v.  Wardle  

Barned’s  Banking  Co.  v.  Reynolds 

Barton  v.  Barton 

Beddall  v.  Maitland 

Belcher  v.  Belcher 


8  P.  R.  126  156 

339 

3 P.  R.  269  225 

28  Gr.  224 433 

24Ch.D.  317 435 

23  C.  P.  171  170 

26  Ch.  D.  572  323 

(N.  Y.  App.)  9 E.  R.  167 211 

31  U.  C.  R.  458  296,  440 

11  Ch.  D.  759 373 

L.  R,  8 Q.  B.  153 5,  435 

12  P.  R.  44 60 

L.  R.  8 Ch.  622  ....  638 

32  Ch.  D.  348  307 

3 Dougl.  431  229 

11  P.  D.  40  ; 12  App.  Cas.  256  ...  484 

1  H.  & W.  208  (1835) 340 

14  A.  R.  283  ; 11  O.  R.  165. . . .448,  644 

L.  R.  7 H.  L.  653 181 

41  L.  T.  N.  S.  521  506 

L.  R.  5 Eq.  464  (n) 424 

3 C.  P.  D.  450 339 

. . 649 

11  Sim.  529  649 

21  Q.  B.  D.  182 657 


3 Ch.  Chamb.  R.  79  156 

2  M.  & Rob.  371 488 

2 C.  & K.  737  159 

5 Ha.  206  193 

2 P.  R.  5£ 366 

9  P.  R.  468,  399  18,  52,  199 

10  A.  R.  597  587 

2 My.  & K.  818  11 

36  U.  C.  R.  256  ; Cassel’s  Digest  of 

Supreme  Court  Cases,  p.  72 304 

3 K.  & J.  512  154 

17  Ch.  D.  174,  181 163.  399 

1 Curt.  444  108 


Xll 


CASES  CITED. 


[VOL. 


Names  of  Cases  Cited. 


Bellcairn,  Re  

Belmont  v.  Aynard 

Bennet  v.  Tregent 

Berdan  v.  Greenwood 

Berkeley  St.  Church  v.  Stevens 

Besant,  Re  

Betts  v.  Grand  Trunk  R.  W.  Co 

Bickford  v.  Grand  Junction  R.  W.  Co  . 

Bingham  v.  Gamble 

Bingham  v.  Warner  

Birls  v.  Beatty  

Bissett  v.  Jones  

Blackmore,  Re 

Blake  v.  Building  and  Loan  Association 

Bland  v.  Delano 

Blanklay  v.  Winstanley 

Bluck  v.  Colnaghi  

Boice  v.  O’Loane  

Bolckow  v.  Foster 

Bolster  v.  Cochrane  

Bonter  Pretty 

Booth  v.  Briscoe \ . . 

Bordier  v.  Burrell 

Boswell  v.  Coats 

Boulton  v.  Blake  

Boustead  and  Warwick  Re 

Bowen,  Re 

Bowen  v.  Williams  

Box  v.  Bridgman  

Bradbury,  Ex  parte  

Bradford,  Re  

Bradley  v.  Bradley 

Bridges  v.  Longman 

Brittain  v.  Kinnaird 

Brophy  v.  Holmes 

Brown  Ellice,  Re  

Brown,  v.  Cocking  Re  

Brown  v.  McMillan  

Brown  v.  Nelson 

Browne  v.  Thomas 

Bryant  v.  Bull 

Bryans  v.  Hughes 

Bukton  v.  Higgs 

Bullen  v.  Moodie  

Burrowes,  Re 

Busfield,  Re 

Bushell  v.  Moss  Re  

Butlin  v.  Masters  

Byrne  v.  Byrne  


Where  Reported.  Page  of  Vol. 

10  P.  D.  161  484 
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11  P.  R.  252  170 

2 Phillips  290  212,308 

5 L.  R.  Ir.  136  N 272 


C. 


Campbell  v.  Martin  * 11  P.  R.  509  . . 
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L.  R.  12  Eq.  537  328 

4 Ch.  Chamb.  R.  19  389 
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2 Ch.  D.  746  52 

31  C.  P.  584  339 
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344 
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19  Ch.  D.  311 501 
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9 P.  R.  214 195 
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3 Ha.  100 

37 
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24  W.  R.  504 

24  U.  O.  R.  254 
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Keith  v.  Keith  

Kendall  v.  Hamilton 

Kincaid  v.  Kincaid 

King  v.  Pinsoneault  

King  v.  Sainsbury 

King  of  Two  Sicilies  v.  Willcox 

Kingston  and  Pembroke  R.  W.  Co.  and 

Murphy,  Re 

Kinlock  v.  Morton 

Kinsey  v.  Roche 

Kirkpatrick  v.  Howell 

Knight  v.  Coales  

Knight,  Re  v.  Medora 

Kyle  v.  Barnes  

Kyshe  v.  Halt 


2 O.  R.  521 12 

6 P.  R.  165,  24  C.  P.  87  519 

1 B.  & C.  270  611 

22  Ch.  D.  312,  315  530 

20  Q.  B.  D.  164 483 

3 Ch.  Chamb.  R.  98  598 

4 P.  R.  341  666 

3 Burr.  1772 210 

9 U.  C.  L.  J.  O.  S.  263 45 

6 M.  & W.  124 182 

2 Bur.  950 562 

L.  R.  9 Eq.  63 612 

12  Ch.  D.  490 451 

13  Q,  B.  D.  "262 536 

25  U.  C.  R.  594 440 

5 Q.  B.  D.  556 82 

27  L.  J.  Q.  B.  234 12 

13  M.  & W.  420  37 

Cowper845  334 


25  Gr.  110  212,311 

4 App.  Cas.  513 622 

12  P.  R.  462  485,654 

L.  R.  6 P.  C.  245,  261  484 

4 T.  R.  451 102 

1 Sim.  N.  S.  320 605 

11  P.  Rt  304  296 

9 P.  R.  38 427 

8 P.  R.  515 367 

22  Gr.  94 272 

19  Q.  B.  D.  296 358 

14  A.  R.  112 367,  534 

10  P.  R.  20  519 

W.  N.  1888  p.  128 634 
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Lady  Langford  v.  Mahony 


Laidlaw  v.  Miller 

Laird  v.  Paton 

Lalor  v.  Lalor 

Lamb  v.  Munster  .... 
Lancaster  v.  Greaves . . 
Lansdon  v.  Robertson 

Langen  v.  Tate  

Langwith  v.  Dawson  . . 
Langridge  v.  Campbell 
Langtry  v.  Dumoulin 


Larkin  v.  Armstrong  

Larssen  v.  Monmouthshire  R.W.  &c.  Co. 

Laws,  Re 

Lawson  v.  Vacuum  Brake  Co 

Leechmere  v.  Brazier 

Leeson  v.  Leemon 

Leigh,  Re '. 

Leitch  v.  Abbott 

Lemon  v.  Lemon 

Letsom  v.  Bickley 

Levi  v.  Ward 

Lewis  v.  Talbot  St.  Co 

Lewin  v.  Trimming  

Light  v.  The  Governor  and  Company  of 
the  Island  of  Anticosti 

Little  v.  Wright 

Lloyd  v.  Burke  

Lloyd  v.  Roe,  Doe  d 

Lloyd  v.  Wallace  

Lock  v.  Todd  

London  and  Birmingham  R.  W.  Co.,  Re. 
London  and  Canadian  L.  & A.  Co,  v. 

Smythe 

London  and  Lancashire  Ins.  Co.  v.  British 

America  Ass.  Co 

Long  v.  Orsi 

Longeway  v.  Mitchell  

Longman  v.  East  

Lord  Cholmondeley  v.  Earl  of  Oxford  . . 

Lord,  Ex  parte  

Lord  v.  Lee 

Louth  v.  Western,  &c.,  Oil  Lands  Co.  . . 

Lowe  v.  Holmes 

Lowless,  Re 

Lowther  v.  Radnor 

Lucas  v.  Bulley  .... 

Lucas  v.  Fraser  

Lucas  v.  Ross 

Lucas  v.  Taylor  

Lund  v.  Campbell 

Lyell  v.  Kennedy  

Lynden  v.  King 


Where  Reported.  Page  of  VoL 
4 Dr.  & War.  110;  2 Con.  & Law 
328 120 

11  P.  R.  335  16 

7 O.  R.  137  651 

9 P.  R.  455  191 

10  Q.  B.  D.  110 605 

9 B.  & C.  628  182 

12  P.  R.  139  252 

24  Ch.  D.  522 474 

30  C.  P.  375  102 

2 Ex.  D.  281 60 

4 C.  L.  T.  348  ; 10  P.  R.  244,  444, 

253,  413,  575 


l Ch.  Chamb.  R.  31 
16L.T.  N.  S.  289. . , 

9 P.  R.  72 

27  Ch.  D.  137  


311 

342 

35 

474 

1 Russ.  72 11 


V -L  . -LV.  J 

5 P.  R.  418  ; 6 Ch. 

D.  256  ....5,467 

31  Ch.  D.  377-9.... 

468 

6 P.  R.  184 

597 

5 M.  & S.  144  . . . . 

517 

1 Sim.  & Stu.  334 

272' 

10  P.  R.  15 

25^ 

21  Q.  B.  D.  230.... 

640 

Law  Times  Journal,  28  Jan.,  1888, 

vol.  84,  p.  226 . . 

474 

16  Gr.  576  

342 

271 

2 Dowl.  N.  S.  407 

238 

9 P.  R.  335  ...... 

12 

8 P.  R.  60 

311 

6 W.  R.  141 

257 

7 C.  L.  T.  17  .... 

34 

52  L.  T.  N.  S.  387.. 

429 

18  C.  B.  610 

416 

17  Gr.  190  

479 

3 C.  P.  D.  153.... 

358 

4 Bro.  C.  C.  157  . . 

593 

16  M.  & W.  462  . . 

600 

L.  R.  3 Q.  B.  404 

276,  309,  438 

22  Gr.  557  

306 

10  Q.  B.  D.  286. . . . 

45,  595 

6 C.  B.  123  

157 

8 East.  113  

174 

247,  349 

9 P,  R.  319 

427 

9 P.  R.  251  

506 

4 P.  R.  99 

365 

14  Q.  B.  D.  821  . . 

45,  595 

27  Ch.  D.  1 

634 

6 0.  S.  566  
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Maddocks  v.  Holmes 

Magurn  v.  Magurn 

Maitland  v.  Globe  Printing  Co  

Malcomson  and  Wade,  Re  

Manchester,  The  City  of  

Manchester  &c. , Banking  Co.  v.  Parkinson 

Manchester  &c.  Society,  Re 

Mann  v.  Perry  

Mansel,  Re  

Manton  v.  Tobois  ... 

Marsach  v.  Webber  ....  

Marsden  v.  Lancashire  &c.  R.  W.  Co. . . . 

Martin,  Re  

Mason  v.  Harris 

Mason  v.  Jeffrey 

Masse  v.  Masse  . 


Massey,  Re 

Masterman  v.  Price  

Mathers  v.  Short 

May  v.  Harcourt  

The  Mayor  of  Kingston  upon  Hull  v. 
Bubb 


46  L.  J.  Ch.  24,  25  466 

41 

1 B.  & P.  228  72 

10  P.  R.  570  106 

9 P.  R.  370  675 

9 P.  R.  244  243 

5 P.  D.  221  137 

W.  N.  1888,  p.  243 655 

24  Ch.  D.  488  253 

50  L.  J.  Ch.  251  669 

7  Ch.  D.711. 253 

30  Ch.  D.  92 182 

6 H.  & N.  1 657 

7 Q.  B.  D.  641 137 

20  Ch.  D.  370....  : 470 

11  Ch.  D.  97  425 

2 Ch.  Chamb.  R.  15  342 

11  P.  R.  81  52,  199 

26  Ch.  D.  459 157 

1 C.  P.  Cooper  358  211,  308 

14  Gr.  254  323 

13  Q.  B.  D.  688 276 

1 Dowl 151 


Mayor  of  London  v.  Cox 

McMead  v.  Cream 

Menoche  v.  Menocho  

Menier  v.  Hooper’s  Telepraph  Works  . . 

Merchants  Bank,  Re  v.  Van  Allen 

Messenger  v.  Parker .... 

Metropolitan  Asylum  District  v.  Hill  . . 

Metropolitan  L.  & S.  Co.  v.  Mara  

Meyers  v.  Kendrich  

Midland  R.  W.  Co.  and  Heming 

Midland  and  G.  W.  R.  v.  Johnson 

Miller  v.  Brown 

Millar  v.  Cline  

Miller  v.  Hall 

Miller  v.  Pilling 

Mitchell  v.  Mitchell  

Mitchell  v.  Vandusen 

Doe  d.  Mitchinson  v.  Carter : . . 

Moffatt,  a Solicitor,  Re 

Moir  ex  parte 

Montgomery  v.  Brown 

Moody  v.  Dougall  . . 

Moore  v.  Central  Ontario  R.  W.  Co 

Moore  v.  Moore 

Moorehouse  and  Leach,  Re 

Morgan  v.  The  London  General  Omnibus 

Co 

Morris  v.  Burnett  

Morse  v.  Teetzell 

Moyle  and  Kingston,  Re  

Moxley  v.  Canada  Atlantic  R.  W.  Co.  . , 

Mulkern  v.  Doerks 

Munn  v.  McConnell  


L.  R.  2 E.  & I.  App.  275  & 276  . . 445 


31  C.  P.  1 ; 8 P.  R.  374  367,  368 

372 

' ’ L.  R.  9 Ch.  350  ’.  .7.7.  .' ! 1 .’  ’ ! .77  424 

10  P.  R.  348  311 

2 Russ.  & Geld.  237  144 

5 App.  Cas.  582  137 

8 P.  R,  355  450,  464,  466 

9 P.  R.  366  565 

4 D.  & L.  788  625 

6 H.  L.  C.  811 513 

9 P.  R.  542  35,  253 

12  P.  R.  155  386 

40  N.  Y.  Sup.  262 479 

9 Q.  B.  D.  736 232 

22  Gr.  23  433 

14  A.  R.  517  536 

8 T.  R.  57,  300  337 

7 C.  L.  T.  297  241 

21  Ch.  D.  61 597 

2 U.  C.  J.  L.  N.  S.  72  564 

9 U.  C.  L.  J.  238  440 

2 0.  R.  647  409 

11P.R.  324  195 

13  O.  R.  ,290  296 

12  Q.  B.  D.  201 ; 13  Q.  B.  D.  832  . . 181 

65  L.  T.  J.  176 61 

1 P.  R.  375  47 

43  U.  C.  R.  307 625 

10  P.  R.  553;  11  P.  R.  39 82 

51  L.  T.  N.  S.  429 628 

7C.  L.T.  169 118 
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Munster  v.  Cox  

Munster  v.  Eailton  

Murdock,  Re  

Murray  v.  Arnold 

Murray  v.  Warner 

Musgrave  v.  Stevens 

Muskoka  and  Gravenhurst,  Re 


Where  Reported,  Page  of  Vol. 
10  App.  Cas.  680  ...  647 

10  Q.B.D.  475  ; 11  Q.B.D.  435  : 10 

App.  Cas.  680  646 

9  P.  R.  132 2 

3 B.  & S.  287  96 

11  P.  R.  440  278 

W.  N.  1881,  at  p.  163  629 

6 O.  R.  352  295 


Mac. 


Macdonald  v.  Carrington 

Macdonald,  Macdonald  and  Marsh,  Re . . 

Macdonald  v.  Piper  

Macdonald  v.  Worthington 

Macdougall.  Re  

MacGregor  v.  McDonald  

Maclean  v.  Anthony 


4 C.  P.  D.  28  163 

8 P.  R.  88 242 

10  P.  R.  586  155 

7 A.  R.  563  530 

13  O.  R.  204  611 

11  P.  R.  386  467 

6 O.  R.  330  339 


Me. 


McAndrew  v.  Barber 7 Ch.  D.  701 

McCallum  v.  McCallum  

McCallum  v.  Kerr 11  C.  L.  J.  71 

McCargar  v.  McKinnon 

McClive,  Re 9 P.  R.  213 

McCracken  v.  Creswick 

McCraney  v.  McLeod 

McDougall  v.  Lindsay  Paper  Mill  Co 

McEwan  v.  McLeod 

McEee,  Ex  parte 

McGarvey  v.  Strathroy, 

McGowan  v.  Middleton  

McGregor  v.  McDonald  12  P.  R.  81 

McGregor  v.  Small 

McHenry  v.  Lewis .... 

Mcllhargey  v.  McGinnis 9 P.  R.  157 

Mcllwraith  v.  Green 

Mclnnes  v.  Macklin  . . 

McIntyre  v.  Canada  Co  

McKenzie  v.  Ryan 6 P.  R.  323 

McLaren  v.  Canada  Central  R.  W.  Co. . 

McLaren  v.  Sud  worth  

McLaren  v.  Caldwell 

McLean  v.  Great  Western  R.  W.  Co. . . . 

McLean  v.  McLeod  5 P.  R.  467 

McMahon  v.  Lavery 12  P.  R.  62 

McMillan,  Doe  d v.  Brock 

McNab  v.  Oppenheimer 

McMartin  v.  Dartnell  

McMurray  v.  Northern  R.  W.  Co  . . 

McRea,  Re  

McVean  v.  Tiffin  13  A.  R.  1 


7 Ch.  D.  701  

35,  253 

11  P.  R.  179 

413 

11C.  L.  J.  71  

340 

17  Gr.  527  

120 

9 P.  R.  213  

649 

8 P.  R.  501 

368 

10  P.  R.  539  

351 

20  U.  C.  L.  J.  N.  S.  133. . 

607 

10  A.  R.  96 

378 

9 Ex.  261  

169 

11  P.  R.  57;  6 O.  R.  138  . 

44,  361 

11  Q.  B.  D.  464 

. . . . 399,  640 

12  P.  R.  81 

91 

5 P.  R.  56  

666 

21  Ch.  D.  202  

37 

9 P.  R.  157  

627 

14  Q.  B.  D.  766  

60 

6 U.  C.  L.  J.  14  . 

344 

18  Gr.  367  

72 

6 P.  R.  323  

220 

10  P.  R.  328  

378 

4 U.  C.  L.  J.  233  

.......  12 

29  Gr.  438  

361 

7 P.  R.  358  

674 

5 P.  R.  467  

220 

12  P.  R.  62 

199,  324 

1 U.  C.  R.  482  

11  P.  R.  214 

. .38,  429,  677 

2 Ch.  Chamb.  R.  322. . . . 

545 

22  Gr.  476  ; 23  Gr.  134  . . 

425 

32  Ch.  D.  613  

ll 

13  A.  R.  1 

N. 


Neald  v.  Corkindale 
Neera,  The  


. 4 0.  R.  317 
. 5 P.  D.  118 


663 
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Neven  v.  Butchart 

Newbigging-by-the-Sea  Gas  Co.  v.  Arm- 
strong   ' 

New  Callao,  Re 

Newell  v.  National  Provincial  Bank  of 

England  

Newman,  Re  

Newman  v.  Rook  

Nicholson  v.  Linton  

Noble  v.  Edwardes 

Nolan  v.  Nolan  

Northern  Assam  Tea  Co.,  Re  

Norton  & Co.  v.  Lamport,  Holt  & Co 

Nurse  v.  Dumford 


Where  Reported.  Page  of  Vol. 

6 U.  C.  R.  196 366 


13  Ch.  D.  310  151 

22  Ch.  D.  484  35,  253,  551 


1 C.  P.  D.  496 617 

35  Ch.  D.  1 307 

4 C.  B.  N.  S.  240  204 

12  P.  R.  223  222,365,559 

5 Ch.  D.  388  592 

1 Ch.  Chamb.  R.  368 109 

L.  R.  5 Ch.  App.  644 298 

Times  Law  Reports,  26  May,  1888, 

vol.  2,  p.  630  84 

13  Ch.  D.  764  149 


O. 


Oakley  v.  Toronto  Grey,  and  Bruce  R.  W. 

Co 

O’Brien  v.  Bull  

Odell  v.  City  of  Ottawa  

Offley  v.  Jenney 

Ontario  Bank  v.  Burke 

Ontario  Bank  v.  Revell 

Ormrod  (ex  parte)  

Otter  v.  Lord  Yaux  

Owston  v.  Grand  Trunk  R.  W.  Co 


6  P.  R.  253  674 

9  P.  R.  494  339 

12  P.  R.  446  542,675 

3 Ca.  in  Ch.  72,  S.  C.  Nels.  45  . . . 476 

10  P.  R.  561  71 

11  P.  R.  249  247 

1 D.  & L.  825  174 

2 K.  & J.  650  ; 6 D.  M.  & G.  638.  269 

26  Gr.  93,  28  Gr.  428  53 


P. 


Padwick  v.  Scott  

Pandhurst  v.  Wighton 

Pardee  v.  Lloyd 

Parisian,  The  

Parker  v.  Wells 

Parker  v.  Meriden 

Parpaite  v.  Dickinson 

Parsons  v.  Lloyd  

Parton  v.  Johnson 

Patterson  v.  Richmond 

Pawson  v.  Merchants  Bank 

Peace  and  Waller,  Re  

Pearce  v.  Chaplin  

Pearson  v.  Ward 

Pellas  v.  Neptune  Marine  Insurance  Co.. 

Pender  v.  Lushington  

Pfeiffer  v.  Midland  R.  W.  Co 

Phillips  v.  Holmer 

Phippen  v.  McLeod  

Picker  v.  Webster 

Piercy  v.  Young 

Pike  v.  Fitzgibbon 

Pilcher,  Pilcher  v.  Hinds,  Re 

Pilley  v.  Robinson 

Pitcher  v.  Roe,  Doe  dem 

Pitchers  v.  Edney 

Platt  v.  Atrill 

Plummer  v.  Woodburn 


2 Ch.  D.  736  163 

2 Times  Law  Rep.  745  605 

5  A.  R.  I ; 26  Gr.  374  625 

13  P.  D.  16  474 

18  Ch.  1).  477 467 

7 C.  L.  T.  112  18 

38  L.  T.  N.  S.  178  506 

L.  R.  1 Ex.  307  339 

1 P.  & D.  549  138 

17  C.  L.  J.  324  12 

11  P.  R.  72  18,  63,  199,  325,  334 

49  L.  T.  N.  S.  637  156 

9 Q.  B.  802  211 

2 Dick  648  593 

5 C.  P.  D.  40  163 

6 Ch.  D.  70  425 

18  Q.  B.  D.  243 201 

15  W.  R.  578  334 

7 P.  R.  377  559 

1 Chit.  R.  232 229 

15  Ch.  D.  475  55 

17  Ch.  D.  454 451 

11  Ch.  D.  905  627 

20  Q.  B.  D.  155 623:- 

9 Dowl.  971 23 

4 Bing.  N.  C.  721  339 

273 

7  D.  & R.  25 ; 4 B.  & C.  625  37 
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Ponton,  Re  

Ponton  v.  Bullen 

Powell  v.  Lea 

Powell  v.  Smith 

Pratt  v.  Jones 

Prebble  v.  Boghurst  

Press,  Re 

Price  v.  Bailey 

Proctor  v.  Grant 

Purnell  v.  Great  Western  R.  W.  Co 

Purser  v.  Bradburne 

Pyper  v.  Cameron  


Where  Reported.  Page  of  Vol. 


15  Gr.  355  156 

2 E.  & A.  379  454 

20  Gr.  621  323 

L.  R.  14  Eq.  85  513 

10  U.  C.  L.  J.  271 440 

1 R.  & My.  744 137,  611 

35.  Beav.  34  120 

6 P.  R.  256  474 

9 Gr.  31 323 

1 Q.  B.  D.  636 551 

7 P.  R.  18 619 

13  Gr.  136  479 


Q. 


Quay  v.  Quay 11  P.  R.  258  248,  613 

Quackenbush  v.  Snider  13  C.  P.  196  454 

Queen,  The  v.  Aberdare  Canal  Co 14  Q.  B.  854  564 

Queen  v.  Commissioners  of  Sewers  for 

Essex 14  Q.  B.  D.  561, ’578 295 

Queen,  The  v.  Flavell  14  Q.  B.  D.  366 603 

Queen,  The  v.  Local  Government  Board.  10  Q.  B.  D.  321 171 

Queen  v.  Smith 22  L.  J.  Q.  B.  116 435 


R. 

Ramsay  v.  The  Midland  R.  W.  Co 

Rainey  Lake  Lumber  Co.  Re  

Read  v.  Smith 

Reeder  v.  Bloom 

Rees  v.  Watts 

Reed  v.  Gowans 

Reinhart  v.  Shutt  

Reynolds  v.  Howell 

Regina  v.  Beemer  

Regina  v.  Berry 

Regina  v.  Brady 

Regina  v.  Butcher 

Regina  v.  Chancy  

Regina  v.  Cle  worth  

Regina  v.  Clonmel 

Regina  v.  Cox 

Regina  v.  Edm.mdson  

Regina  v.  Edward .... 

Regina  v.  French  

Regina  v.  Wallace 

Regina  v.  Kerrigan 

Regina  v.  The  Justices  of  Shropshire  . . 
Regina  v.  The  Judge  of  the  Brampton 

County  Court 

Regina  v.  McDonald 

Regina  v.  Payne 

Regina  v.  Ramsay 

Regina  v.  Registrar  of  Greenwood  County 

Court 

Regina  v.  Row  

Regina  v.  Sandersop 

Regina  v.  Simpson 


10  P.  R.  48 

542,  675 

11  P.  R.  314 

342 

14  Gr.  250;  16  Gr.  52. 

269 

3 Bing.  9 

11  Ex.  410 

617 

13  A.  R.  501 

.97,  247,339,  362 

15  O.  R.  325  ...... . . 

L.  R.8Q.  B.  398.  .. 
15  O.  R.  266 

149,  291 

677 

9 P.  R.  123  

102 

12  O.  R.  358  

144 

8 Cox  C.  C.  77 

632 

6 Dowl.  281  

644 

4 B.  & S.  927 

182 

9 Ir.  C.  L.  Rep.  267  . 

143 

14  Q.  B.  D.  153 

334 

28  L.  J.  Mag.  C.  213... 

181 

9 Ex.  628  

561 

13  O.  R.  80 

142 

4 O.  R.  127 

318 

9 Cox  C.  C.  441  

632 

8 Ad.  & El.  173  

564 

18  Q.  B.  D.  213 

450 

12  O.  R.  381 

169 

L.  R.  1 C.  C.  R.  27. 

181 

11  O.  R.  210 

320 

15  Q.  B.  D.  58  

484 

14  C.  P.  307  

98 

12  O.  R.  178  

10  Mod.  248  

319 

XII.] 


CASES  CITED. 


XXIII. 


Names  of  Cases  Cited. 


Regina  ex  rel  Adamson  v.  Boyd 

Regina  ex  rel  Clancy  v.  McIntosh 46  U.  C.  R. 

Regina  ex  rel  Rollo  v.  Beard  1 U.  ~ 

Regina  ex  rel  White  v.  Roach 

Rex  y.  Elwell 

Rex  v.  Marks 3 East.  157 

Rex  v.  Rogers 

Rex  v.  Taylor 

Rhodes  v.  Dawson 

Richards  v.  Chamberlain 25  Gr 

Richard  v.  Eline 

Ringland  v.  Lowndes  

Rio  Grande  Do  Sul  S.  S.  Co,  Re 

Roberdeau  v.  Rous 

Robertson,  Re 

Robertson  v.  Coulton 9 P 

Robertson  v.  McMaster 

Robertson  v.  Robertson 

Robson  v.  Eaton 

Rod  way  v.  Lucas  10  Ex 

Ronald  and  Brussels,  Re  

Ross  v.  The  Canadian  Pacific  R.  W. 

Ross  v.  Hurd 

Rowe  v.  


Russell  v.  Palmer 2 Wils.  325 

Russell  v.  Smythe 9 M 

Russell  v.  Wakefield L.  R 

Ryley,  Re 15  Q.  B.  D.  329 


Where  Reported. 

Page  of  Vol. 

13  0.  R.  83 

...1447320 

4 P.  R.  213-4  

546 

46  U.  C.  R.  105-6 

546 

1 U.  C.  L.  J.  N.  S.  126. 

546 

18  U.  C.  R.  227 

406 

2 Lord  Raym.  1514  . . . 

144 

3 East.  157 

104 

1 D.  & R.  156 

644 

7 D.  & R.  622  

644 

16  Q.  B.  D.  548 

124 

25  Gr.  402  

. . 588 
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Page  76,  line  4 from  top  of  page,  for  “plaintiff”  read  “defendant. 
Page  499,  line  4 from  bottom,  for  3,373  read  3,273. 

Page  612,  third  line  of  head-note,  for  215  read  1215. 
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Snowden  y.  Huntington. 


Appeal — Christmas  vacation. 

Christmas  vacation  is  not  to  be  excluded  in  reckoning  the  eight  days 
within  which  an  appeal  from  the  Master  or  Local  Judge  or  Master  in 
Chambers  is  to  he  brought  on  under  Rule  427,  0.  J.  A. 

As  such  appeals  are  not  heard  in  vacation,  the  time  for  appealing  will  be 
extended  as  a matter  of  course  upon  an  ex  parte  application. 

[January  17,  1887. — Ferguson , J.] 

This  was  an  appeal  by  the  defendant  from  an  order  of 
the  Master  in  Chambers,  refusing  to  stay  proceedings  in 
this  action.  There  were  applications  before  the  Master  to 
stay  this  and  a cross-action,  and  he  decided  to  stay  the 
defendant’s  action  and  to  allow  this  one  to  proceed. 

The  Master’s  order  was  made  on  Monday  the  20th 
December,  1886,  and  notice  of  appeal  was  served  within 
four  days  thereafter,  returnable  on  Monday  the  10th  of 
January,  1887,  being  the  first  day  after  Christmas  Vaca- 
tion on  which  a Judge  sat  in  Chambers.  On  the  10th  of 
January  the  appeal  was  enlarged  till  the  17th,  subject  to 
all  objections.  The  first  day  of  Christmas  Vacation  was 
Eriday,  the  24th  of  December,  and  the  last  day  was 
Thursday,  the  6th  of  January. 

Upon  the  appeal  coming  on  to  be  heard,  Hoyles , for  the 
plaintiff,  objected  that  the  appeal  was  not  brought  on 
within  eight  days,  as  required  by  Rule  427.  Christmas 
Vacation  is  not  excluded  from  the  eight  days  for  appeal- 
ing from  an  order  of  the  Master  or  local  Judge  in  Chambers. 
Blake  v.  The  Building  and  Loan  Association,  IQ  P.  R.  153, 
only  decides  that  the  time  of  Christmas  Vacation  is  not  to 
1 — VOL  XII.  O.P.R. 
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be  reckoned  in  the  case  of  appeals  from  Masters’  Reports 
under  G.  O.  Chy.  642. 

W.  M.  Douglas , for  the  defendant,  contra. 


Ferguson,  J.,  allowed  the  objection  and  dismissed  the 
appeal  with  costs,  holding  that  the  time  of  Christmas 
Vacation  is  not  excluded  from  the  eight  days  within 
which  an  appeal  is  to  be  brought  on,  and  that  the  appeal 
was  therefore  too  late.  There  was  of  course  a practical 
difficulty  about  bringing  on  the  appeal  in  Christmas 
Vacation,  as  no  Judge  was  sitting,  but  the  time  would 
have  been  extended  as  a matter  of  course,  upon  an  ex 
parte  application. 


Re  Smart  Infants. 


Habeas  corpus — Evidence — R.  8.  0.  ch.  70,  sec.  1 — Foreign  commission — 
Discovery — Costs. 

Held,  that  the  provision  in  It.  S.  O.  ch.  70,  sec.  6,  that  the  Court  or 
Judge  before  whom  any  writ  of  habeas  corpus  is  returnable,  may  pro- 
ceed to  examine  into  the  truth  of  the  facts  set  forth  in  such  return  by 
affidavit  or  by  affirmation,  is  permissive  only,  and  that  a Judge  has 
power  in  such  a case  to  direct  that  the  evidence  shall  be  taken  vivd  voce 
before  him. 

And  in  this  matter  it  was  directed  asyin  Re  Murdoch,  9 P.  E.  132,  that 
the  evidence  should  be  taken  vivd  voce,  and  it  was  further  ordered  that 
a foreign  commission  should  issue  to  take  evidence  abroad,  and  that 
the  parties  to  the  application  should  be  at  liberty  to  examine  each 
other  for  discovery  before  the  hearing. 

The  costs  of  the  demurrer  to  the  return  (11  P.  E.  482)  were  given  against 
the  father  of  the  infant  in  any  event  of  the  proceeding. 


[January  17,  1887. — Ferguson,  J.] 

The  proceedings  in  this  matter  by  way  of  demurrer  to 
the  return  to  a writ  of  habeas  corpus  are  reported  11 
P.  R.  482. 

This  was  an  application  by  the  mother  of  the  infants  to 
have  the  evidence  as  to  the  truth  of  the  facts  stated  in 
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the  return  taken  viva  voce  before  the  Judge  who  shall 
hear  the  motion  for  the  custody  of  the  infants. 

8.  H.  Blake , Q.  C.,  and  H.  Cassels , for  the  mother. 

J.  Maclennan,  Q.C.,  and  H.  J.  Scott,  Q.C.,  for  the  father. 

Ferguson,  J. — The  parents  are  living  apart.  The  in- 
fants, all  under  the  age  of  twelve  years,  are  in  the  custody 
of  the  mother.  The  father  applied  for  and  obtained  a 
writ  of  habeas  corpus  which  was  duly  served  upon  the 
mother.  A return  to  this  writ  was  made  by  her  in 
which  she  set  forth  various  matters  as  the  causes  or 
reasons  why  she  had  and  claimed  to  have  the  custody 
and  care  of  the  children.  The  matters  so  set  forth  con- 
tained amongst  other  things  charges  against  the  father, 
agreements  under  seal  executed  by  him,  and  statements 
respecting  some  litigation  that  had  taken  place  between 
the  parents.  This  return  to  the  writ  was  objected  to  by 
the  father  as  being  insufficient  in  law.  It  was  agreed 
between  counsel  that  the  question  as  to  the  sufficiency  in 
law  of  the  return,  should  be  argued  before  me,  and  that 
after  judgment  or  decision  upon  this  question,  counsel 
should  be  again  heard,  and  that  I should  determine  as 
to  the  manner  of  taking  the  evidence  respecting  the 
truth  or  not  of  the  allegations  contained  in  the  return.  I 
determined  after  argument  that  the  return  was  and  is 
good  and  sufficient  in  law.  The  other  question  as  to  the 
evidence  has  now  been  argued ; counsel  on  behalf  of  the 
father  contending  that  this  evidence  should  be  by  affidavit 
or  affirmation  only,  as  mentioned  in  R.  S.  0.  ch.  70,  sec.  6, 
and  that  I have  not  power  or  jurisdiction  to  direct  that  it 
shall  be  otherwise  taken.  Counsel  for  the  mother  con- 
tend that  what  already  appears  indicates  that  evidence 
by  affidavit  or  affirmation  only  would  be,  if  that  mode 
were  the  only  mode,  or  the  mode  adopted,  a very  unsatis- 
factory way  of  dealing  with  the  subject,  and  asked  that 
the  direction  should  be  that  the  evidence  should  be  viva 
voce  before  me,  or  the  Judge  before  whom  the  matter  may 
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come ; and  further  that,  as  some  of  the  important  facts 
took  place  in  California,  I should,  in  addition  to  such 
direction,  (to  save  the  expense  of  a separate  application 
therefor)  make  an  order  for  the  issue  of  a commission  to 
take  the  evidence  respecting  such  facts  or  allegations. 
During  the  argument  I expressed  the  opinion  that  the 
evidence  should  be  taken  viva  voce , if  there  existed  power 
to  direct  that  it  shall  be  so  taken,  and  the  question  now 
is  as  to  whether  or  not  there  is  jurisdiction  so  to  direct. 

Much  of  the  law  upon  the  subject  of  the  right,  as  the 
law  then  stood,  to  controvert  the  truth  of  the  return  to 
a habeas  corpus  or  plead  any  matter  repugnant  to  it 
appears  in  the  answers  of  the  J udges  to  the  questions 
addressed  by  the  House  of  Lords,  which  are  found  in  the 
second  edition  of  Hurd  on  Habeas  Corpus,  258,  259,  et 
seq. 

Our  statute  above  referred  to,  however,  says : “ In  all 
cases  provided  for  by  this  Act,  although  the  return  to  any 
writ  of  habeas  corpus  is  good  and  sufficient  in  law,  the 
Court  or  any  Judge  before  whom  such  writ  is  returnable, 
may  proceed  to  examine  into  the  truth  of  the  facts  set 
forth  in  such  return  by  affidavit  or  by  affirmation  (in  cases 
where  an  affirmation  is  allowed  by  law)  and  do  therein  as 
to  justice  appertains ” * * The  contention  of  the 

counsel  for  the  father  was  that  the  question  mnst  be  con- 
sidered and  determined  as  a matter  simply  of  the  con- 
struction of  this  statute,  and  that  so  the  evidence  must  be 
by  affidavit  or  affirmation  only.  It  is  true  that  the  statute 
does  not  mention  any  mode  of  taking  the  evidence  but  by 
affidavit  or  affirmation,  but  I cannot  think  that  the  effect 
is,  that  no  other  mode  of  taking  the  evidence  can  be 
adopted.  The  provision  seems  to  me  to  be  in  this  re- 
spect permissive. 

In  the  case  In  re  Murdoch , an  infant,  reported  in  9 
P.  It.  132,  which  was  a case  in  which  the  father  had  as 
here  obtained  a writ  of  habeas  corpus  for  the  delivery 
of  his  child  to  him,  the  evidence  was  vivd  voce  evi- 
dence, which  must  have  been  directed  by  the  learned 
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•Judge  before  whom  the  matter  was.  The  statement  of 
the  learned  Judge  (G wynne,  J.)  near  the  conclusion  of  his 
judgment  in  the  case  In  re  Leigh , 5 P.  R.  at  p.  418,  has  a 
bearing  also,  as  shewing  what  was  considered  to  be  the 
general  power  of  a Judge  to  require  that  the  evidence  should 
be  taken  by  an  examination  of  the  witness  vivd  voce  for 
the  purpose  of  arriving,  if  possible,  at  the  actual  truth 
of  a matter.  On  the  same  or  a like  subject  the  ease  Re 
Andrews,  L.  R.  8 Q.  B.  153,  also  casts  some  light. 

If  I decline  to  direct  that  the  evidence  shall  be  taken 
in  the  manner  asked  by  counsel  for  the  mother,  that 
will  be  the  equivalent  of  saying  that  I think  the  course 
adopted  by  the  learned  Judge  in  Re  Murdoch  was  erro- 
neous. I am  not  disposed  to  do  this,  and  besides  I think 
it  was  not  erroneous,  and  that  the  Court  has  in  such  cases 
inherent  power  to  make  the  direction  asked. 

The  return  is  before  the  Court.  It  has  been  held  to 
be  good  'and  sufficient  in  law.  To  this  decision  the 
father,  the  applicant,  seems  to  have  submitted,  and  it  is 
he  that  seeks  to  controvert  the  facts  therein  stated.  I 
am  of  the  opinion  that  I have  the  power,  when  reques- 
ted so  to  do  by  counsel  for  the  mother,  to  direct  that 
the  evidence  shall  be  vivd  voce  evidence.  I have  no  doubt 
from  what  has  already  appeared,  that  this  will  be  much 
the  better  way  of  arriving,  if  possible,  at  the  actual  truth. 
I consider  it  necessary  that  the  direction  should  be  made? 
and  I accordingly  make  it. 

It  was  not  disputed  that  if  there  should  be  the  direction 
to  take  the  evidence  vivd  voce,  there  should  be  an  order 
for  the  issue  of  a commission  for  the  examination  of  the 
witnesses  who  are  resident  in  California,  and  such  order 
may  go.  I understand  that  both  parties  desired  it  in  case 
the  other  direction  were  made.  It.  was  also  agreed  that 
if  the  direction  aforesaid  were  given,  counsel  between 
themselves  would  settle  the  details  of  the  matter  as  to  the 
time  of  hearing,  the  commission,  &c. 

I was  asked  by  counsel  for  the  mother  to  dispose  now 
-of  the  costs  of  what  was  called  the  demurrer  to  the  return 
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to  the  writ,  which  I had  in  a way  reserved  when  giving 
judgment  as  to  the  sufficiency  of  the  return.  I am  of  the 
opinion  that  the  husband  should  pay  these  costs,  but  I 
think  it  not  desirable  that  there  should  be  a taxation  or 
collection  of  them  at  present.  The  payment  of  them  will, 
therefore,  be  postponed  till  the  determination  of  the  mat- 
ters of  the  application,  or  until  further  order  in  regard  to 
them. 

It  was  also  agreed  by  counsel  that  in  case  I should 
direct  that  the  evidence  should  be  viva  voce , the  parties 
should  submit  to  examination  as  in  an  ordinary  action.  Any 
order  or  direction  that  may  issue  will,  if  considered  neces- 
sary, contain  this  as  a term  of  it. 


Re  Allison  et  al.,  Solicitors. 


Solicitor  and  client — Delivery  of  bill  of  costs — Offer  by  solicitor — Taxation. 


Where  a solicitor  has  offered  to  take  in  full  settlement  less  than  the  amount 
of  a bill  of  costs  as  rendered,  and  has  made  the  offer  in  a manner 
unequivocal  and  binding  upon  him,  then  and  not  otherwise  he  is  to  be 
allowed  the  benefit  of  the  offer  upon  taxation  if  the  client  reject  it  and 
proceed  to  tax  the  bill. 

Re  Freeman  et  al.,  1 Ch.  Chamb.  R.  102,  and  Re  Carthew  and  Re  Pauli, 
27  Ch.  D.  485,  considered  and  explained. 

And  where  the  offer  to  make  a reduction  in  the  bill  was  not  upon  the  face 
of  it  nor  in  any  letter  accompanying  it,  but  was  made  verbally  and  in 
the  course  of  a conversation  on  the  subject  after  the  delivery  of  the  bill, 

Held,  that  the  offer  was  not  of  an  unequivocal  character  made  so  as  to  be 
binding  upon  the  solicitor,  but  left  him  free  when  it  was  not  accepted 
to  claim  all  he  could  get  upon  a taxation,  and  he  was  therefore  not 
entitled  to  the  benefit  of  it. 


[January  24,  1887.  — Ferguson,  J.] 


This  was  an  appeal  by  the  solicitors  from  the  report  of 
the  local  Master  at  Picton,  finding  that  the  solicitors  should 
pay  the  costs  of  an  order  and  reference  for  the  taxation  of 
a bill  of  costs  delivered  by  them,  upon  the  ground  that 
one-sixth  had  been  taxed  off  their  bill. 
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The  amount  of  the  bill  as  delivered  was  S3 58.64.  On 
the  day  after  delivery  of  the  bill  the  client  called  upon 
the  solicitors,  and  in  the  course  of  a conversation  with  one 
of  them,  a verbal  offer  was  made  on  behalf  of  the  solici- 
tors, to  reduce  the  bill  by  $87.70,  making  it  $270.94.  This 
offer  was  not  made  or  repeated  in  any  other  way  than  as 
stated,  and  was  not  accepted  by  the  client,  who  afterwards 
took  proceedings  to  have  the  bill  taxed,  and  succeeded  in 
taxing  off  $125.97,  thus  reducing  the  amount  due  to  the 
solicitors  to  $232.67.  If  the  bill  was  to  be  taken  at 
$358.64,  the  amount  at  which  it  was  delivered,  more  than 
one-sixth  had  been  taxed  off,  but  if  it  was  to  be  taken  at 
$270.94,  the  amount  which  the  solicitors  had  offered  to 
reduce  it  to,  less  than  one-sixth  had  been  taxed  off.  The 
Master  took  the  former  view,  and  accordingly  awarded  the 
client  the  costs  of  the  order  and  reference,  taxing  them  at 
$91.10. 

MacJVee,  for  the  appeal,  referred  to  lie  Freeman  et  al.y 
1 Ch.  Chamb.  R.  102 ; Re  Solicitors , 4 C.  L.  T.  199. 

Watson,  contra,  cited  Re  Carthew  and  Re  Pauli , 27  Ch. 
D.  485  ; Re  Davy,  5 P.  R.  55  ; 1 Chitty  Arch.,  12th  ed., 

124. 

Ferguson,  J. — After  conferring  with  some  of  the  learned 
Judges  whose  experience  in  matters  of  this  character  is 
much  greater  than  my  own,  I have  arrived  at  the  conclu- 
sion that  the  practice  on  this  subject  that  has  obtained  in 
our  Courts  is,  that  where  the  solicitor  has  made  the  offer 
in  a manner  unequivocal  and  binding  upon  him  in  any 
event,  he  is  allowed  the  benefit  of  the  offer  if  the  client 
reject  it  and  proceed  to  the  taxation  of  the  bill ; but  not  in 
a case  where  the  solicitor  makes  the  offer  on  the  condition 
only  that  it  is  accepted  by  the  client,  leaving  himself  (the 
solicitor)  in  a position  to  claim  from  the  client,  in  case  of  a 
rejection  of  the  offer  and  taxation  of  the  bill  by  the  client, 
a sum  greater  than  the  sum  that  he  would  have  received 
if  the  offer  had  been  accepted,  if  the  result  of  the  taxation 
should  so  far  be  in  his  favour. 
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The  case  in  1 Ch.Chamb.R  102  and  103  does  not,  I think, 
at  all  conflict  with  this  practice,  although  it  may  be  said  that 
it  does  not  state  it  fully.  It  does  not  appear  by  the  report 
of  the  case  how  the  offer  was  made.  The  learned  Judge 
who  decided  the  case  said  that  he  did  not  very  well  un- 
derstand the  contention  respecting  the  bill  of  costs,  which 
was  only  part  of  the  matter  in  contention  there. 

The  principle  of  the  decision  in  the  cases  Re  Carthew 
and  Re  Pauli , 27  Ch.  D.  485,  does  not  appear  to  me  to 
difler  from  the  principle  of  our  own  practice  as  above 
stated,  namely,  that  the  solicitor  who  is  bound  by  his  offer 
should  have  the  benefit  of  it  upon  the  taxation  of  his  bill. 
See  remarks  of  L.  J.  Baggallay,  p.  493.  Those  cases 
however  appear  to  go  further  in  adhering  to  the  precise 
provisions  (the  words)  of  the  Act,  and  seem  to  require  that 
the  bill  should  be  a bill  for  the  lesser  sum,  which  require- 
ment, I apprehend,  would  be  fulfilled  if  the  subtraction 
were  plainly  made  at  the  foot  of  the  bill,  or  made  by  a 
letter  accompanying  the  bill,  so  that  it  would  appear  that 
the  claim  made  was  unequivocally  a claim  for  the  lesser 
sum  only,  and  that  the  solicitor  could  in  no  event  claim 
more. 

In  the  present  case  the  Master  finds  that  the  offer  was 
made  of  a rebate  of  $87.70  ; and  he  adds  : “ without  offer- 
ing to  apply  it  to  any  specified  items  in  the  said  bills.” 
The  Master  does  not  say  in  what  manner  the  offer  was 
made.  It  does  not  appear  in  any  form  in  the  bills  of  costs, 
and  there  is  no  letter  containing  it  produced.  Then  look- 
ing at  the  evidence,  one  sees  that  it  was  a verbal  offer 
made  in  the  course  of  a conversation  on  the  subject,  and 
was  not  of  an  unequivocal  character,  by  which  I mean 
that  it  was  not  made  in  such  a manner  as  to  be  bind- 
ing upon  the  solicitor  in  any  event;  but  on  the  contrary 
of  this,  he  might,  notwithstanding  the  offer  made,  when 
not  accepted,  claim  all  he  could  get  upon  a taxation  of 
the  bills,  if  the  result  of  the  taxation  should  be  in  his 
favour  in  this  respect ; so  that  neither  according  to  the 
principle  of  our  own  practice  (as  above  stated)  on  the 
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-subject,  nor  according  to  what  is  laid  down  in  the  Eng- 
lish cases  above  referred  to,  are  the  solicitors  entitled  to 
the  benefit  of  the  offer. 

The  question  before  me  is  single,  and  is  as  to  whether 
or  not  the  solicitors  should  have  been  given  the  benefit 
of  this  unaccepted  offer  in  the  calculation  as  to  whether 
or  not  the  one-sixth  had  been  taxed  off  the  bills,  and  I 
am,  for  the  reasons  that  I have  endeavoured  to  give,  of  the 
opinion  that  the  conclusion  of  the  Master  was  right,  and 
that  this  appeal  should  be,  as  it  is,  dismissed,  with  costs. 


Macdonald  v.  McCall  et  al. 


Costs — Creditor's  action — Contribution — Appeal. 

In  a creditor’s  action  to  set  aside  a chattel  mortgage  as  preferential,  the 
judgment  at  the  trial  declared  that  the  mortgage  was  fraudulent  and 
void  as  against  the  plaintiff  and  such  other  creditors  of  the  defendant  C. 
as  might  contribute  to  the  expenses  of  the  suit ; and  directed  that  the 
plaintiff  should  be  paid  his  party  and  party  costs  by  the  defendant 
McC.,  and  his  additional  costs  as  between  solicitor  and  client  out  of  the 
fund  recovered  for  the  creditors  by  setting  aside  the  mortgage.  The 
case  was  carried  by  the  defendants  to  the  Court  of  Appeal  and  the 
Supreme  Court  of  Canada,  and  the  judgment  at  the  trial  was  finally 
affirmed  in  all  respects,  but  the  additional  costs  as  between  solicitor 
and  client  were  not  given  by  the  Court  of  Appeal  or  the  Supreme 
Court. 

Held,  that  the  plaintiff’s  expenses  in  saving  the  fund  were  not  limited 
to  party  and  party  costs,  but  extended  to  those  incurred  as  between 
solicitor  and  client  to  the  end  of  the  proceedings  in  the  Supreme  Court  ; 
that  the  plaintiff  had  a right  to  object  to  the  other  creditors  coming  in  to 
share  in  the  fund  until  they  had  contributed  to  these  extra  costs  ; and, 
in  order  to  avoid  circuity,  it  was  directed  that  they  should  be  taxed 
and  paid  out  of  the  fund. 


[January  25,  1887. — Boyd , C.j 

This  was  a creditor’s  action  to  set  aside,  as  preferential, 
a chattel  mortgage  given  by  the  defendant  Cox  to  the 
defendant  McCall.  See  9 0.  R.  185  ; 12  A.  R.  593. 

Ferguson,  J.,  who  tried  the  action,  pronounced  judg- 
ment in  favour  of  the  plaintiff,  declaring  “ that  the  chat- 
tel mortgage  in  question  is  fraudulent  and  void  as  against 
2 — VOL  XII,  O.P.R. 
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the  plaintiff,  and  such  other  creditors  of  the  defendant 
Cox  as  may  contribute  to  the  expenses  of  this  suit.”  His 
judgment  also  directed  that  the  party  and  party  costs  of 
the  action  should  be  paid  to  the  plaintiff  by  the  defendant 
McCall,  and  that  the  additional' costs  of  the  plaintiff,  as 
between  solicitor  and  client,  should  be  paid  out  of  the  fund 
recovered  by  setting  aside  the  chattel  mortgage,  the  pro- 
ceeds of  the  sale  of  the  goods  covered  by  it  having  been 
paid  into  Court. 

The  defendants  carried  the  case  to  the  Court  of  Appeal 
and  the  Supreme  Court  of  Canada,  and  the  judgment  of 
Ferguson,  J.,  was  finally  upheld  in  all  respects,  but  the 
judgments  of  the  higher  Courts  were  silent  as  to  the  extra 
costs  of  the  plaintiff  incurred  in  those  Courts. 

Middleton , for  the  plaintiff,  now  moved  for  a direction  to 
the  taxing  officer  to  tax  to  the  plaintiff  the  costs  incurred 
by  him  in  the  Court  of  Appeal  and  Supreme  Court  of 
Canada  in  addition  to  party  and  party  costs. 

George  Kerr , for  the  defendant  McCall,  contra. 

The  authorities  referred  to  are  cited  in  the  judgment. 

Boyd,  C. — The  extra  costs,  being  the  difference  between 
mere  party  and  party  costs  and  costs  as  between  solicitor 
and  client,  have  not  been  given  by  the  Court  of  Appeal  or 
the  Supreme  Court,  but  if  the  plaintiff  is  not  recouped  this 
outlay,  it  will  absorb  a considerable  part  of  the  dividend 
received  on  his  debt,  while  the  other  creditors  will  reap  the 
advantage  of  the  plaintiff’s  success  in  intercepting  the 
fund  for  the  common  benefit.  This  injustice  is  guarded 
against  by  £the  declaration  in  the  judgment  which  the 
Supreme  Court  has  affirmed  “ that  the  chattel  mortgage  in 
question  is  fraudulent  and  void  as  against  the  plaintiff  and 
such  other  creditors  of  the  defendant  Cox  as  may  con- 
tribute to  the  expenses  of  this  suit.”  The  plaintiff’s 
expenses  in  saving  the  fund  are  not  limited  to  party  and 
party  costs,  but  extend  to  those  incurred  as  between  solici- 
tor and  client  on  the  end  of  the  proceedings  in  the  appeal 
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to  the  Supreme  Court.  As  said  by  the  Vice-Chancellor  in 
Thompson  v.  Cooper , 2 Coll.  C.C.  at  p.  91,  (1845;)  “The  prin- 
ciple is,  that  where  in  a creditor’s  suit  the  fund  is  insuffi- 
cient to  pay  the  plaintiff  his  costs,  those  who  have  come 
in  and  received  a benefit  under  the  decree  must  contribute 
to  make  good  that  loss  which  the  plaintiff  has  borne  on 
behalf  of  all  creditors.  The  division  of  the  costs  must 
be  in  proportion  to  the  amount  proved  and  received.” 
These  expenses  are,  in  such  a case  as  this,  to  be  measured 
by  the  proper  expenditure  for  costs  as  between  solicitor 
and  client : Barker  v.  War  die,  2 My.  & K.  818. 

The  plaintiff  has  a right  therefore  to  object  to  the  other 
creditors  coming  in  to  share  in  the  fund  until  they  have 
contributed  to  these  extra  costs,  but  to  avoid  litigation  it 
will  be  better  to  have  these  taxed  now  and  paid  out  of  the 
fund  which  will  practically  accomplish  the  same  result: 
Lechmere  v.  Brazier,  1 Russ.  72 ; Stanton  v.  HatReld,  1 
Keen  358 ; Sutton  v.  Doggett,  3 Beav.  9 ; Goldsmith  v. 
Russell,  5 DeG.  M.  &;  G.  547.  The  result  of  the  cases  and 
the  reason  of  the  rule  on  which  I act  is  placed  in  a very 
clear  light  by  Mr.  Justice  Kay,  in  a recent  case  : Re  Me - 
Rea,  32  Ch.  D.  613. 

Re  Hill,  23  Ch.  D.  266,  is  to  some  extent  an  author- 
ity, but  I prefer  not  to  rest  my  decision  on  that  case. 
It  is,  I judge,  not  a decision  susceptible  of  general  ap- 
plication to  the  ordinary  course  of  litigation,  so  as  to 
govern  the  practice  in  the  taxation  of  costs  awarded 
in  a particular  action.  It  is  really  a decision  on  the  scope 
of  a statute  which  is  not  in  force  here : 3 & 4 Vic.  ch. 
127,  sec.  25,  by  which  the  solicitor,  who' by  his  exertions 
recovers  or  preserves  a fund,  is  entitled  to  a charge 
thereon  for  his  costs.  The  point  decided  by  Kay,  J.? 
and  affirmed  by  the  Lords  Justices,  was  this,  that  the  costs 
of  an  appeal,  the  effect  of  which,  if  successful,  would  be 
to  destroy  the  fund  recovered,  were  properly  part  of  the 
costs  to  be  charged  thereon,  even  if  that  appeal  was 
continued,  and  some  of  the  costs  therein  were  incurred,, 
after  the  charging  order. 
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Massie  v.  Toronto  Printing  Company. 


Landlord  and  tenant — Attachment  of  debts — Rent — R.  S.  O.  ch.  186, 
secs.  2-6 — Mortgagor  and  Mortgagee. 


R.  S.  0.  ch.  136,  secs.  2-6,  does  not  contemplate  any  alteration  of  the  law 
where  the  case  remains  strictly  between  landlord  and  tenant,  but  makes 
a severance  where  a third  interest  intervenes. 

And  where  a jndgment  creditor  garnished  rents  accruing  due  from  several 
tenants  to  the  judgment  debtors  before  any  of  the  gale  days  had  arrived, 

Held,  that  he  was  entitled  to  payment  over  upon  the  gale  days  of  the  pro- 
portion of  the  rents  which  had  accrued  due  on  the  day  of  service  of 
the  attaching  order. 

Quaere,  whether  the  rents  could  be  garnished  against  a mortgagee  of  the 
landlord. 


[December  23,  1886. — The  Master  in  Chambers.] 
[February  3,  1887. — Galt,  J.] 


The  plaintiff  having  a judgment  against  the  defendants 
for  the  payment  of  money,  obtained  on  the  18th  Decem- 
ber, 1886,  an  order  attaching  certain  rents  alleged  to  be 
due  the  defendants,  and  upon  the  same  day  served  the 
order  upon  several  tenants  of  the  defendants.  At  the 
time  of  such  service  none  of  the  rents  were  actually  due, 
i.  e.,  the  service  was  made  between  gale  days  in  all  cases. 

F.  J.  Dunbar,  for  the  plaintiff,  now  moved  for  payment 
over  by  the  garnishees  of  such  part  of  the  rents  as  had 
accrued  due  on  the  day  of  service  of  the  order. 

Ingles , for  the  defendants,  contra. 

Echlin  and  Hands,  for  the  garnishees. 

The  following  authorities  were  referred  to  : R.  S.  O.  ch. 
136,  secs.  2-6 ; Patterson  v.  Richmond,  17  C.  L.  J.  324; 
Commercial  BanJc  v.  Jarvis,  5 U.  C.  L.  J.  66;  McLaren  v. 
Sudworth'4!  U.  C.  L.  J.  233  ; Tapp  v.  Jones,  L.  R.  10  Q.  B. 
591 ; Lloyd  v.  Wallace,  9 P.  R.  335 ; Sparks  v.  Younge,  8 
Ir.  C.  L.  R.  251 ; Woodfall  on  Landlord  and  Tenant,  13th  ed. 
367  ; Jones  v.  Thompson,  27  L.  J.  Q.  B.  234;  Jackson  v. 
Cassidy,  Z 0.  R.  521. 
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The  Master  in  Chambers. — I do  not  understand  that 
It.  S.  O.  ch.  136,  in  the  clauses  which  respect  the  apportion- 
ment of  rent  in  respect  of  time,  contemplates  any  altera- 
tion of  the  law  where  the  case  remains  strictly  as  between 
landlord  and  tenant,  without  the  intervention  of  any 
third  interest.  Where  it  remains  simply  between  the 
tenant  and  landlord,  their  contract  is  all-sufficient.  Here 
on  the  18th  December  inst.,  a third  interest  did  intervene 
by  the  primary  order  in  this  garnishment ; and  what  fol- 
lows is  that  the  judgment  creditor  is  here  entitled  to  gar- 
nish the  rent  in  each  of  the  several  cases,  for  the  current 
month  or  quarter  up  to  the  18th  December,  when  the 
severance  created  by  the  garnishing  order  took  place. 

The  order  upon  the  tenants  must  be  to  pay  on  the  day 
that  they  had  agreed  to  pay  the  landlord.  In  one  of  the 
cases,  however,  where  the  rent  recoverable  is  only  for  three 
days,  I will  not  make  any  order. 

The  contention  that  the  creditor  is  entitled  to  garnish 
the  rent  for  the  whole  of  the  unexpired  month  or  quarter, 
is  not  sustainable  at  all.  How  is  that  a debt  ? Suppose 
there  should  be,  before  the  rent  becomes  payable  by  the 
contract,  an  eviction  by  the  landlord  of  the  lessee  from 
the  whole  or  a part  of  the  premises,  then  no  rent  would 
be  payable  by  the  tenant  ; and  several  other  such  cases 
may  be  put  where  by  the  common  law  there  would  be 
no  right  against  the  tenant  for  any  rent. 

There  was  much  difficulty  as  to  this  garnishment  law 
after  the  Judicature  Act.  I think  it  is  pretty  much  set- 
tled by  the  decision  of  the  Court  of  Appeal  in  11  Q.  B.  D. 
518,  711 ; and  see  the  law  as  to  apportionment  of  rent  as 
to  time  ; 13th  ed.  of  Woodfall,  403  to  407,  inclusive. 

An  appeal  was  taken  to  a Judge  in  Chambers,  and 
argued  by  the  same  counsel. 

Galt,  J. — This  is  an  appeal  from  an  order  made  by  the 
Master  in  Chambers.  The  application  was  for  a garnishee 
order  on  certain  tenants  of  the  defendants  to  pay  the  rent 
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that  had  accrued.  The  learned  Master  made  the  order 
under  the  provisions  of  R.  S.  0.  ch.  136.  The  only 
doubt  I have  on  the  subject  arises  from  the  fact  that  a 
mortgage  exists.  I am  not  prepared  to  say  that  as  against 
a mortgagee  an  attaching  creditor  can  garnish  accruing 
rent,  but  as  no  objection  is  raised  by  the  tenant  in  this 
case,  the  appeal  will  be  dismissed  with  costs. 


Hogg  v.  Crabbe. 

‘ Costs  of  the  day . 

Under  an  order  made  at  the  Assizes  postponing  the  trial  upon  payment 

of  “the  costs  of  the  day,”  only  one  counsel  fee  of  $10  is  taxable. 

[February  4,  1887. — Proudfoot,  J.] 

This  was  an  appeal  by  the  defendant  from  the  taxation 
by  the  Master  at  London  of  the  plaintiff’s  “ costs  of  the 
day  ” under  an  order  made  at  the  Assizes  postponing  the 
trial  upon  payment  of  the  “ costs  of  the  day  ” by  the 
defendant. 

Middleton,  for  the  defendant,  contended  that  under  an 
order  for  the  “ costs  of  the  day,”  the  plaintiff  could,  accord- 
ing to  the  practice,  tax  only  one  counsel  fee  of  $10. 

H.  J.  Scott,  Q.C.,  for  the  plaintiff,  contra. 

Proudfoot,  J. — I think  I must  allow  this  appeal. 

The  costs  of  putting  off  a trial  at  the  instance  of  either 
party  are  in  the  discretion  of  the  Judge,  and  if  he  had 
pleased  he  might  have  required  payment  of  full  counsel 
fees  to  the  other  side  as  a condition  of  the  indulgence  ; but 
where,  as  in  this  case,  he  makes  use  of  a technical  phrase 
“ the  costs  of  the  day  ” simply,  which  has  by  a long  course 
of  practice  received  a specific  construction,  that  construction 
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must  be  observed.  The  meaning  put  upon  this  phrase 
includes  only  a single  counsel  fee  of  $10,  named  a refresher, 
a term  that  would  seem  more  appropriate  if  the  case  were 
adjourned  for  a day  or  so  at  the  one  Assizes,  than  to  a case 
where  the  postponement  is  till  another  Assize.  In  the 
former  case  it  would  not  interfere  with  the  taxation  of  full 
counsel  fees  for  the  trial  in  the  bill  of  costs.  But  even  in 
the  latter  case  it  dees  not  determine  that  no  fee  but  the 
$10  is  to  be  taxed  for  the  Assizes  for  which  it  was  first  set 
down.  It  is  in  the  discretion  of  the  taxing  officer  to  de- 
termine what  fees  shall  be  taxed  in  such  a case. 

I have  spoken  to  my  brother  Judges  of  this  Division, 
and  have  referred  to  Mr.  Clark  the  experienced  taxing 
officer,  and  they  agree  in  the  foregoing. 

The  appeal  is  allowed , with  costs. 


Re  Christie — Christie  v.  Christie  et  al. 

Appeal — Forum — Divisions  of  High  Court — Sec.  25,  0.  J.  A. 

Having  regard  to  the  provisions  of  see.  25,  O.  J.  A.,  the  setting  down  of 
an  appeal  from  a report  in  an  action  in  the  Chancery  Division,  to  be 
heard  at  a sittings  of  Chambers  in  another  Division,  is  a nullity. 

[February  10,  1887. — Ferguson,  J.] 

The  defendants  desired  to  appeal  from  a Master’s  Report 
in  this  action  in  the  Chancery  Division,  and,  in  order  to 
bring  on  the  appeal  before  the  report  was  confirmed,  set  it 
down  for  hearing  at  a sittings  of  Chambers  in  the  Q.  B.  & 
C.  P.  Divisions  to  be  held  on  Friday,  the  4th  February. 
The  Judge  who  held  Chambers  on  that  day,  declined  to 
hear  the  appeal,  and  it  was  again  set  down  and  brought 
on  before  a Judge  of  the  Chancery  Division  on  Monday, 
the  7th  February,  after  the  report  had  become  confirmed 
by  lapse  of  time. 
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The  defendants  also  moved  to  extend  the  time  for  ap- 
pealing, in  case  the  appeal  should  be  regarded  as  impro- 
perly set  down.  There  was  no  motion  to  strike  the  appeal 
off  the  list,  but  on  the  argument  of  the  other  motion  the 
respondent  objected  to  the  regularity  of  the  setting  down. 

P.  McPhillips,  for  the  appellants,  relied  on  Laidlaw  v. 
Miller,  11  P.  K.  335,  as  shewing  that  the  appeal  could  pro- 
perly be  set  down  in  another  Division  than  that  to  which 
the  action  belonged. 

E.  Douglas  Armour,  for  the  respondent,  submitted  that 
under  the  Ontario  Judicature  Act  sec.  25,  sub-sec.  2,  an 
interlocutory  motion,  such  as  this  could  not  be  brought  on 
except  in  the  Division  to  which  the  action  was  attached. 

The  motion  to  extend  the  time  for  appealing  was 
refused  with  costs  ; but  on  the  question  of  the  regularity 
of  the  setting  down  judgment  was  reserved,  and  was  after- 
wards given  as  follows : 

Ferguson,  J. — It  is  not  disputed  that  it  was  necessary 
to  set  the  cause  down  by  way  of  appeal  in  proper  time. 
The  contention  was  that  it  having  been  set  down  in  the 
Common  Pleas  Division  of  the  Court,  that  was  sufficient, 
if  it  be  assumed  that  the  setting  down  there  was  in  good 
time.  There  was  no  pretence  that  the  cause  was  set  down 
in  this  Division  in  proper  time,  and  the  action  is  in  this 
Division.  Now,  looking  at  the  provisions  of  section  25  of 
the  Judicature  Act,  I am  unable  to  perceive  that  the  fact 
of  having  set  the  cause  down  in  the  Common  Pleas  Divi- 
sion can  be  of  any  avail  to  the  so  called  appellants.  The 
existence  of  the  motion  to  extend  the  time  for  appealing, 
no  doubt  threw  the  respondent  off  his  guard  in  respect  to 
moving  to  strike  the  cause  off  the  list,  and  I think  suffi- 
ciently excused  him  for  not  doing  so.  The  cause  will  be 
treated  as  if  not  set  down  at  all. 
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Comstock  v.  Harris. 

Discovery — Foreign  -party — Examination  and  production — Staying  action. 

When  a party  to  an  action  who  lives  in  a foreign  country  comes  within 
the  jurisdiction,  service  upon  him  of  an  appointment  and  subpoena,  as  in 
the  case  of  resident  litigants,  is  sufficient  to  compel  his  attendance  ; 
and  it  lies  upon  the  party  so  served  to  object  at  the  time  to  the  pay- 
ment for  conduct  money. 

It  is  unreasonable  that  books  in  constant  use  should  be  required  to  be 
brought  from  without  the  jurisdiction  for  the  purpose  of  an  examin- 
ation, unless  the  examiner  in  the  course  of  the  examination  rules  that 
they  are  necessary. 

Upon  failure  of  the  plaintiff  to  attend  for  examination,  the  action  should 
not  be  stayed  till  he  does  attend  ; it  is  sufficient  to  impose  a stay  for  a 
definite  time. 

[February  14,  1887. — Boyd , C.] 

i 

This  was  an  appeal  by  the  plaintiff  from  an  order  of  the 
Master  in  Chambers,  requiring  the  appellant,  who  lived  in 
Rome,  in  New  York  State,  to  attend  for  examination  at- 
Ottawa,  at  his  own  expense,  and  to  produce  at  his  exami- 
nation there  the  books  used  in  his  business  in  Rome,  and 
staying  the  action  till  the  plaintiff  should  so  attend,  &c. 

The  plaintiff  was  served  in  Ottawa  while  there  for  a 
temporary  purpose,  on  Wednesday  the  12th  January,  with 
an  appointment  for  his  examination  at  the  instance  of  the 
defendant  before  an  examiner  at  Ottawa,  on  the  following 
Saturday,  the  15th  January,  and  with  a subpoena  to  attend 
and  produce  his  books,  which  he  had  not  with  him,  and 
was  paid  as  conduct  money  $1.  The  plaintiff  did  not,  at 
the  time  he  was  served,  make  any  objection  to  the  amount 
paid,  nor  to  the  time  fixed  for  the  examination.  On  the 
evening  of  the  same  day  he  said  to  the  defendant  that  he 
would  attend,  but  he  expressed  a hope  that  the  examina- 
tion might  be  got  through  in  time  to  allow  him  to  take 
the  afternoon  train  on  Saturday  for  his  home.  Then  on 
the  Thursday  he  expressed  the  wish  to  have  the  examina- 
tion on  Friday,  which  the  defendant’s  solicitor  agreed  to, 
provided  it  could  be  arranged  with  the  plaintiff's  solicitor 
and  the  examiner.  On  the  same  Thursday  the  plaintiff 
applied  to  the  defendant  to  postpone  the  examination  to  a 
3 — VOL  XII  O.P.R. 
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future  time  as  he  wished  to  be  at  Rome  on  Saturday  to 
meet  a named  person  on  business,  and  thereupon  the  plain- 
tiff and  defendant  went  to  the  defendant’s  solicitor’s  office, 
and  an  agreement  for  the  postponement  was  drawn  up  and 
handed  to  the  plaintiff  that  he  might  obtain  the  signature 
of  his  solicitors  in  order  to  the  adjournment.  The  plain- 
tiff took  the  document  away,  and  shortly  afterwards 
returned  with  it  unsigned,  saying  that  he  would  sign  no 
paper,  but  would  go  away,  and  he  went  back  to  Rome  and 
did  not  attend  for  examination,  whereupon,  upon  the 
application  of  the  defendant,  the  order  appealed  from  was 
made. 

Langton,  for  the  appellant,  contended,  (1)  that  the  sub- 
poena and  appointment  were  not  sufficient  to  compel  the 
attendance  of  the  appellant.  If  Ottawa  was  the  proper 
place  for  his  examination,  an  order  should  have  been  made 
directing  his  examination  at  Ottawa ; (2)  that  the  conduct 
money  paid  was  insufficient  to  retain  the  plaintiff  at 
Ottawa  at  inconvenience  to  himself;  (3)  that  the  appel- 
lant should  not  have  been  ordered  to  produce  his  books, 
which  were  in  constant  use  in  his  business  at  Rome  ; (4) 
that  the  stay  was  improper ; it  was  practically  dismissing 
the  action  for  default  of  his  attendance.  He  referred  to 
Bank  of  British  North  America  v.  Eddy , 9 P.  R.  399  ; 
Maclennans  Judicature  Act,  2nd  ed.,  359. 

Holman , for  the  respondent,  referred  to  Smith  v.  Greey, 
11  P.  R.  345,  and  Parker  v.  Meriden , 7 C.  L.  T.  112. 

Boyd,  C. — The  same  general  rule  should  apply  when 
parties  living  in  a foreign  country  come  within  the  juris- 
diction as  in  the  case  of  resident  litigants,  and  therefore 
the  proceeding  by  appointment  and  subpoena  was  the  pro- 
per one.  Then  comes  the  question  of  conduct  money  and 
convenience.  A requisition  to  attend  on  an  examination 
of  this  kind  should  take  precedence  of  private  matters  of 
business.  It  lies  on  the  person  served  with  an  appoint- 
ment to  object,  and  require  further  conduct  money.  The 
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evidence  here  shows  that  at  the  time  of  the  service  no 
objection  was  made  on  the  score  of  convenience,  or  as  to 
the  amount  paid.  It  was  afterwards  agreed  that  there 
should  be  an  enlargement  of  the  time,  and  that  arrange- 
ment was  satisfactory  to  the  appellant  until  after  he  had 
seen  his  solicitors.  The  Master’s  order  is  substantially 
right,  except  as  to  the  books.  The  order  should  be  for  the 
production  of  all  books  which  are  not  in  constant  use.  It 
is  unreasonable  to  require  all  to  be  produced  before  it  is 
seen  whether  they  are  necessary.  If  others  should  be 
required,  the  examiner  should  rule  as  to  the  necessity  for 
their  production,  and  adjourn  the  examination  if  he 
decides  that  they  should  be  brought  before  him.  There 
should  be  no  stay  of  proceedings  except  for  a month, 
which  would  be  a reasonable  time.  In  other  respects  the 
order  should  be  affirmed,  with  costs  in  the  cause  to  the 
respondent. 


Dominion  S.  & I.  Company  v.  Kilroy. 

Interpleader  order — Order  to  produce — Motion  for  irregularity. 

After  delivery  of  an  interpleader  issue  a party  to  it  may  take  out  a praecipe 
order  for  production  by  the  opposite  party. 

Such  order  should  be  issued  and  the  record  passed  in  the  principal  office 
of  the  Court  in  Toronto,  as  no  locality  i3  pointed  out  by  the  usual  pro- 
ceedings in  interpleader. 

A notice  of  motion  for  irregularity  should  shew  or  refer  to  affidavits 
shewing  what  the  irregularity  is. 

[February  15,  1887. — The  Master  in  Chambers.  ] 

This  was  an  interpleader  issue  directed  to  be  tried  at 
Sandwich.  The  writ  of  summons  and  the  writ  of  execu- 
tion in  the  original  action  out  of  which  the  interpleader 
arose  were  issued  in  London,  and  from  the  office  there  the 
defendant  issued  on  praecipe  an  order  for  production  by  the 
plaintiffs.  This  order  the  plaintiffs  now  moved  to  set  aside 
upon  the  ground  (not  specified  in  the  notice  of  motion)  that 
it  was  irregular  to  issue  the  order  in  London,  and  that  it 
should  not  have  been  issued  on  prcecipe. 
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J.  R.  Roaf,  for  the  motion. 

Aylesivorth,  contra. 

The  Master  in  Chambers. — There  is  nothing  at  all  that 
I can  trace  to  affix  locality  to  this  interpleader.  The  issue 
was  directed  to  be  tried  at  Sandwich.  The  order  on  praecipe 
to  produce,  which  it  is  the  object  of  this  motion  to  set  aside, 
was  issued  by  the  deputy  at  London.  Where  the  inter- 
pleader order  was  made  does  not  appear,  if  it  have  any 
significance. 

No  doubt  when  issue  has  been  joined  in  interpleader^ 
parties  must  be  entitled  to  production,  and  therefore  to  the 
process  to  enforce  production,  and  it  seems  so  much  a matter 
of  course,  that  I do  not  see  any  reason  why  it  should  not 
be  by  a prcecipe  order. 

I have  said  that  there  is  nothing  to  distinguish  locality. 
An  order  for  an  interpleader  is  issued.  It  will  direct  the 
issue  to  be  tried  at  some  certain  place,  but  that  does  not 
affix  locality  to  the  proceedings  in  the  action.  Then  the 
pleadings  are  interchanged  between  the  parties,  not  filed 
any  where,  until  the  record  is  passed,  and  where  must  that 
be  done  ? 

Since  these  proceedings  must  of  necessity  be  taken,  and 
there  is  nothing  to  point  to  locality,  the  result  seems  to  be 
that  the  principal  office  of  the  Court  in  Toronto  is  the 
office  where  the  proceedings  in  the  suit  must  be  regarded 
as  pending,  and  there  it  is  that  such  rules  as  the  present 
must  be  issued,  and  there  the  record  must  be  passed. 

It  is  objected  that  the  notice  of  motion  does  not  show 
either  by  reference  to  affidavits,  or  on  its  own  face,  what 
irregularity  is  hit  at.  I think  in  such  a motion  as  the 
present  this  is  a defect. 

The  position  of  an  interpleader  or  of  an  issue  on  a 
garnishment  does  not  seem  to  be  adverted  to  in  the  rules. 

I dismiss  this  motion,  without  costs.  I think  the  affi- 
davit on  production  should  be  filed  in  Toronto,  and  that 
the  record  should  be  passed  there. 
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Adamson  v.  Adamson. 

Writ  of  assistance — JR.  S.  0.  ch.  66,  sec.  11. 

The  application  of  R.  S.  0.  ch.  66  Fis  not  limited  to  purely  common  law 
actions  pending  in  those  Courts  before  the  Judicature  Act,  but  extends 
to  all  writs  of  execution  ; and  a writ  of  assistance  in  execution  of  a 
decree  of  the  Court  of  Chancery  for  the  recovery  of  land,  is  a writ  of 
execution  within  the  meaning  of  sec.  11  of  that  Act,  and  is  not  in 
force  after  one  year  from  the  teste,  if  unexecuted,  unless  renewed. 

[February  16,  1887. — Boyd , C.] 

Motion  by  the  plaintiff  for  an  order  to  return  a writ  of 
assistance  to  the  Sheriff  of  Peel  to  enable  him  to  amend  his 
return  thereto,  the  sheriff  having  returned  that  the  writ 
had  expired. 

This  was  a suit  begun  by  bill  of  complaint  in  the  Court 
of  Chancery  before  the  Judicature  Act.  A decree  award- 
ing the  plaintiff  possession  of  the  lands  in  question  was 
made  and  the  writ  of  assistance  issued  in  execution  of  it. 
No  time  for  the  return  was  mentioned  in  the  writ,  and 
more  than  a year  had  elapsed  when  the  sheriff  made  his 
return. 

J.  Maclennan,  Q.  C.,  for  the  plaintiff,  contended  that 
such  a writ  was  in  force  until  executed,  and,  therefore, 
that  the  return  was  erroneous. 

Bain , Q.  C.,  for  the  sheriff,  argued  that  it  was  a mere 
writ  of  possession,  and  that  it  had  expired  for  want  of 
renewal. 

Boyd,  C. — It  was  asserted  during  the  argument,  and  not 
disputed,  that  this  was  a mere  action  of  ejectment,  which 
was  brought  in  the  former  Court  of  Chancery  because  of 
the  provisions  in  the  Administration  of  Justice  Act,  by 
which  that  Court  was  to  have  jurisdiction  in  all  matters 
cognizable  at  law  (R.  S.  0.  ch.  40,  sec.  86).  The  next  sec- 
tion, sec.  87,  appears  to  apply  substantially  to  the  present 
litigation,  which  was  to  establish  the  plaintiff’s  title  to  the 
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land  in  question  and  to  recover  possession.  The  last  clause 
of  that  section  provides  that  if  upon  the  determination  of 
any  such  suit  it  appears  that  the  plaintiff  is  entitled  to  the 
possession  of  such  real  property,  he  may  obtain  an  order 
against  the  defendant  for  the  delivery  of  such  possession, 
and  writs  of  execution  shall  issue  accordingly.  This  is  in 
pari  materid  with  the  provisions  in  the  Ejectment  Act,  R 
S.  O.  ch.  51,  secs.  34  and  36,  by  which  if  plaintiff  succeeds 
he  is  to  sign  judgment  and  have  execution  for  the  recovery 
of  the  possession  of  the  property,  and  for  that  purpose  a 
separate  writ  of  execution  for  the  recovery  of  possession 
may  issue,  or  one  writ  for  that  and  the  costs.  As  a part  of 
the  same  general  title  (Administration  of  Justice)  the  next 
important  Act  is  ch.  66  R S.  0.,  relating  to  writs  of  exe- 
cution. I do  not  read  this  as  limited  to  purely  Common 
Law  actions  pending  in  those  Courts,  but  as  applicable  to 
all  writs  of  execution.  For  this  I think  sufficient  author- 
ity exists  in  the  language  of  the  Statute,  but  a case  in 
point  is  Doe  d.  Hudson  v.  Roe , 18  Q.  B.  806.  Sec.  Ill  of 
that  Act  provides  that,  except  writs  of  ca.  sa.,  every  writ 
of  execution  shall  remain  in  force  one  year  from  the  teste, 
and  no  longer  if  unexecuted  unless  renewed,  &c.  That 
appears  to  me  conclusive  of  this  case.  This  writ,  which 
was  issued  in  February,  1881,  by  whatever  name  called 
(whether  writ  of  possession  or  writ  of  assistance)  is  one  for 
the  execution  of  the  judgment,  which  orders  delivery  up 
of  the  land  to  the  plaintiff.  It  is,  therefore,  a writ  of  exe- 
cution within  the  meaning  of  the  above  section.  If  it  be 
in  every  sense  the  old  writ  of  assistance,  that  was  a method 
of  procedure  similar  in  effect  to  a writ  of  possession  at  law. 
1 Turner  & Venables'  Pr.  982;  Wy.Reg.  254,  says  it  is  in  the 
nature  of  a writ  of  execution  or  hab.  fac.  pos.  The  course 
of  practice  from  the  ordinary  equitable  process  in  per- 
sonam to  that  in  rem  is  adverted  to  by  Lord  Hardwicke 
in  Roberdeau  v.  Rous , 1 Atk.  544,  who  said  the  delivery 
of  possession  may  be  enforced  in  person,  which  was  the  old 
way  ; but  the  writ  of  assistance  to  put  persons  in  posses- 
sion by  way  of  injunction  is  of  more  modern  date.  The 
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details  of  the  old  procedure  are  laid  down  graphically  by 
Dickens  in  his  reports  : Dove  v.  Dove,  Dick.  617,  &c.  The 
former  procedure  by  writ  of  assistance  was  introduced  into 
this  Province  by  the  8th  order  of  January  7th,  1842,  which 
is  the  original  of  G.  0.  294.  I can  find  no  practice  as  to 
the  period  of  the  return  of  such  writs,  though  I do  not 
think  it  was  of  indefinite  duration.  In  1844  (26th  March) 
General  Orders  in  Chancery  were  passed  here  as  to  writs 
of  execution  against  landsjand  goods,  which  were  return- 
able as  to  goods  in  two  months  and  as  to  lands  in  thirteen 
months.  Writs  of  sequestration  were  also  made  returnable 
thereby  in  two  months  from  the  date  thereof.  Some  light 
may  be  gathered  favourable  to  my  conclusion  as  to  the  old 
writ  from  the  fact  that  the  Judges  required  a special  case 
to  be  made  when  delay  occurred  in  applying  for  the  order 
of  possession  : Irving  v.  Munn,  l Ch.  Chamb  R.  240. 

The  result  is,  that  I consider  the^sheriff  justified  in  re- 
fusing to  act  on  this  spent  writ,  and  he  should  have  his 
costs  of  the  motion.  This  may  be  a proper  case  to  award 
a new  writ  of  possession  under  the  present  practice : (R. 
494),  but  it  ought  not  to  be  done  without  notice,  owing  to 
the  alleged  change  of  parties  in  possession.  The  burden 
ought  not  to  be  cast  on  the  sheriff,  in  the  peculiar  circum- 
stances of  this  case,  of  dealing  with  the  present  occupants, 
who  are  not  named  as  defendants. 
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Conviction — Keeping  bawdy-liouse — Uncertainty — Place  where  offence  com- 
mitted— Forfeiture  of  penalty — 32  & 33  Vic.  ch.  31,  sec.  17 — Costs. 

Upon  a motion  on  the  return  of  a habeas  corpus  to  discharge  the  prisoner, 
who  was  convicted  of  keeping  a house  of  ill-fame  : 

Held,  that  the  conviction  was  bad  on  its  face  for  uncertainty  in  not 
naming  a place  where  the  offence  was  committed. 

Held,  also,  that  it  was  defective  because  it  did  not  contain  an  adjudication 
of  forfeiture  of  the  fine  imposed. 

The  Act  32  & 33  Vic.  ch.  31,  sec.  17,  provides  that  the  magistrate  may 
condemn  the  party  accused  to  pay  a fine  not  exceeding,  with  the  costs 
in  the  case,  $100. 

Held , that  the  meaning  of  this  is,  that  the  amount  of  the  costs  in  the 
case  shall  be  deducted  from  $100,  and  that  the  balance  or  difference 
shall  be  the  utmost  limit  of  the  fine  ; and  that  the  conviction  in  this 
case,  being  to  pay  the  sum  of  $100  without  costs,  was  therefore  bad. 

[February  3,  1887. — O'Connor,  J.J 

Motion  for  order  discharging  prisoner  on  habeas  corpus. 
Aylesworth  for  the  prisoner. 

E.  F.  B.  Johnstone,  Deputy  Attorney-General,  for  the 
Grown. 


O’  Connor,  J. — I think  the  evidence  was  abundantly 
sufficient  to  support  the  conviction ; but  I also  think  the 
conviction  is  bad  on  the  face  of  it.  It  is  clearly  uncertain. 
The  conviction  is  for  keeping  a house  of  ill-fame  on  a 
stated  day  at  the  city  of  Ottawa.  If  the  prisoner  were 
charged  again  for  an  offence  of  the  kind  on  the  same  day 
at  the  city  of  Ottawa,  would  this  conviction  be  on  the  face 
of  it  a bar  to  further  proceedings,  as  it  ought  to  be  ? No  ; 
for  non  constat  she  may  have  kept  more  than  one  house  of 
the  same  kind  at  the  city  of  Ottawa  at  the  same  time  ; and 
at  all  events  the  precise  time  is  not  material. 

It  would  be  no  answer  to  an  indictment,  and  a plea  of 
the  kind  in  a civil  action  would  be  demurrable.  The 
nature  of  the  offence  is  such  that  there  is  no  difficulty  in 
stating  a place  certain. 

Another  ground  of  objection  urged  by  Mr.  Aylesworth 
against  the  conviction  was  that  it  contains  no  expression 
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of  forfeiture,  that  is,  the  prisoner  is  adjudged  to  pay  a sum 
of  money  without  adjudging  a forfeiture  thereof.  Accor- 
ding to  Paley  on  Convictions,  6th  ed.,  p.  264,  et  seq.,  judg- 
ment of  forfeiture  seems  to  be  necessary,  but  he  refrains 
from  examining  into  the  authorities,  “ since,”  as  he  says, 
“ it  is  now  fully  established  that  the  judgment  must  contain 
both  ; and  the  form  also  prescribed  by  the  11  & 12  Vic. 
ch.  34,  after  the  adjudication  of  the  conviction,  adds,  ‘ and 
I adjudge  the  said  A.  B.  for  his  said  offence  to  forfeit  and 

pay  the  sum  of  £ , to  be  paid  and  applied  according  to 

law.’  ” The  form  in  the  schedule  to  our  statute,  32  & 33 
Vic.  ch.  32  (D.),  is  prescribed  for  imprisonment  only ; but 
the  Act  ch.  31  of  the  same  session  in  its  forms  (1. 1),  (I.  2), 
(I.  3,)  has  the  expression  “ forfeit  and  pay,”  and  section 
50  makes  these  forms  applicable  to  all  cases  where  no  par- 
ticular form  is  given  by  the  particular  Act  or  law  creating 
the  offence  or  regulating  the  prosecution  for  the  same ; but 
on  the  other  hand,  in  cases  where  forfeiture  is  neither 
necessary  nor  proper  and  where  only  an  order  to  pay  money 
due  by  one  person  to  another  can  be  made,  as  in  cases 
between  master  and  servant,  the  forms  (K.  1),  (K.  2),  are 
given,  and  they  contain  no  expression  of  forfeiture.  This 
Act  and  the  forms  are  substantially  the  same  as  the 
British  Act,  11  & 12  Vic.  ch.  43,  and  its  forms. 

It  appears  to  me,  therefore,  that  the  statutes  and  forms 
establish  in  this  country  “that  the  judgment  should  con- 
tain in  form  an  adjudication  of  forfeiture  as  well  as  of  con- 
viction.” 

It  was  also  objected  that  the  fine  imposed  is  $100,  with- 
out costs,  contrary  to  the  express  provision  of  the  statute. 
The  17th  section  of  the  Act,  ch.  31,  supra,  provides  that 
the  magistrate  “ may  condemn  him  ” (the  party  accused) 
**  to  pay  a fine  not  exceeding,  with  the  costs  of  the  case, 
$100;”  the  conviction  is  to  pay  “ the  sum  of  $100,  without 
costs.”  Mr.  Johnstone  argued  plausibly  enough,  and  at 
first  it  seemed  to  me  not  unreasonably,  that  the  con- 
viction meant  that  the  accused  was  to  pay  no  costs  and 
therefore  nothing  was  to  be  added  to  the  penalty  to  bring 
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the  amount  up  to  $100,  nor  was  there  anything  to  be 
deducted,  so  that  the  accused  was  liable  to  the  exact 
amount  and  limit  of  the  statute,  and  that  such  is  the 
meaning  of  the  statute.  But  if  that  is  the  meaning  it  is 
certainly  not  the  expression  of  the  statute. 

The  expression  of  the  statute  is,  “ a fine  not  exceeding, 
with  the  costs  in  the  case,  $100.”  It  is  not  with  costs,  if 
any,  to  be  paid  by  the  offender. 

The  statute  is,  “ with  the  costs  in  the  case”  The 
expression  is  direct,  distinct,  and  positive,  and  it  appears 
to  me  the  meaning  is  that  the  amount  of  the  fine  may  be 
such  that  any  costs  in  the  case  being  added  thereto  shall 
not  together  exceed  $100. 

In  other  words,  the  amount  of  the  costs  in  the  case  shall 
be  deducted  from  $100,  and  the  balance  or  difference  shall 
be  the  utmost  limit  of  the  fine.  It  may  be  less,  but  can- 
not be  more  than  that  amount.  If  there  were  no  costs  in 
the  case  the  conviction  ought,  I think,  to  shew  that  fact ; 
and  as  that  does  not  appear  I think  it  is  to  be  presumed 
that  there  were  costs  in  the  case,  and  it  seems  that  the  stat- 
ute clearly  implies  that  there  are  costs  in  the  case  to  be 
deducted  from  the  $100. 

Besides,  the  expression  of  the  conviction  is  in  terms  con- 
tradictory of  the  expression  of  the  statute. 

The  prisoner  will  be  discharged. 
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Re  Rainey  Lake  Lumber  Company. 


Appeal — Divisional  Court — Winding-up  proceedings — 45  Vic.  ch.  23, 
sec.  78. 

Pending  proceedings  under  an  order  for  the  winding-up  of  a company 
under  45  Vic.  ch.  23  (D.),  the  Union  Bank  filed  a petition  praying  that 
the  liquidator  might  be  ordered  to  deliver  up  certain  lumber  claimed  by 
the  bank.  The  petition  came  on  to  be  heard  before  a Judge  in  Court, 
and  was  adjourned  by  him  for  the  sake  of  convenience  before  the  Judge 
holding  the  Port  Arthur  Assizes,  who  heard  the  evidence  orally  and 
pronounced  judgment  thereon. 

Held,  that  the  proceeding  at  Port  Arthur  was  not  the  trial  of  an  action, 
and  therefore  and  also  having  regard  to  the  provisions  of  45  Vic.  ch.  23,. 
sec.  78,  (D.),  that  no  appeal  lay  to  the  Divisional  Court. 

[February  21,  1887. — The  Chancery  Division.  ] 

Pending  proceedings  under  an  order  of  the  High  Court 
of  Justice,  Chancery  Division,  for  the  winding-up  of  this 
company  under  45  Vic.  ch.  23  (D.),  the  Union  Bank,  under 
sec.  43. of  the  Act,  filed  a petition  praying  that  the  liqui- 
dator of  the  company,  appointed  in  the  winding-up  pro- 
ceeding, should  be  ordered  to  deliver  up  a quantity  of 
lumber  claimed  by  the  bank.  This  petition  was  opposed 
by  the  liquidator,  and  when  it  came  up  for  hearing  before 
the  Chancellor  in  Court  on  a Tuesday,  it  appeared  that  the 
parties  desired  to  cross-examine  deponents  on  affidavits 
filed,  and  that  a great  deal  of  evidence  would  necessarily 
be  taken.  The  Chancellor  accordingly  referred  the  issues 
arising  upon  the  petition  to  the  Judge  holding  the  Assizes 
at  Port  Arthur,  which  was  not  far  from  the  place  where 
most  of  the  witnesses  were,  and  the  petition  then  coming 
on  before  O’Connor,  J.,  at  Port  Arthur,  he  heard  the  evi- 
dence orally,  and  gave  judgment  upon  the  petition  in  favor 
of  the  Union  Bank. 

The  liquidator  desiring  to  appeal  from  the  order  of 
O’Connor,  J.,  set  it  down  for  re-hearing' at  the  Sittings  of 
the  Divisional  Court  beginning  on  Thursday,  the  17  th 
February. 

A motion  was  now  made  on  behalf  of  the  Union  Bank 
to  strike  the  case  off  the  list,  on  the  ground  that  no  appeal 
lay  to  this  Court. 
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George  Bell , for  the  motion.  45  Vic.  ch.  23,  sec.  43  (D.) 
-expressly  provides  for  the  course  followed  here  of  obtain- 
ing upon  summary  petition  an  order  upon  the  liquidator 
for  delivery  of  property,  and  enacts  that  the  procedure 
shall  not  be  by  suit,  and  sec.  78  of  the  Act  provides  for 
an  appeal  from  an  order  or  decision  of  the  Court  in  any 
proceeding  under  the  Act  by  leave  of  a Judge  of  the  Court 
appealed  from,  which  appeal  in  Ontario  is  to  be  to  the 
Court  of  Appeal.  This  proceeding  is  not  an  action  within 
the  meaning  of  sec.  91,  O.  J.  A.,  and  therefore  the  provi- 
sions of  Rules  471  and  510,  0.  J.  A.,  do  not  apply  to  it, 
and  no  appeal  lies  to  the  Divisional  Court  as  from  the 
judgment  on  the  trial  of  an  action. 

J.  R.  Roaf,  contra.  The  trial  was  not  a proceeding 
under  the  Winding-up  Act.  It  was  not  the  petition  that 
was  referred  to  be  tried,  but  certain  issues  raised  upon  it, 
and  directed  to  be  tried  under  the  rules  of  the  High  Court 
of  Justice.  It  was  in  effect  an  action  sent  down  for  trial 
as  if  under  the  provisions  of  sec.  20  of  the  Winding-up 
Act. 

Boyd,  C. — The  most  that  can  be  said  is  that  this  was 
an  issue  growing  out  of  the  petition.  It  may  be  in  the 
nature  of  an  action,  but  is  not  an  action  within  the  Judi- 
cature Act  and  Rules.  The  issue  was  directed  to  be  tried, 
not  under  the  rules,  but  in  the  exercise  of  the  inherent 
jurisdiction  of  the  Court  to  direct  issues  in  proper  cases 
We  are  all  agreed  that  there  is  no  jurisdiction  to  entertain 
the  matter  here.  The  proceeding  originated  under  the 
Winding-up  Act,  and  as  it  seemed  convenient  to  have  the 
issues  raised  tried  upon  oral  evidence,  a reference  was 
made  to  the  Judge  holding  the  Sittings  at  Port  Arthur. 
They  are  issues  developed  out  of  the  petition,  and  not 
issues  in  an  action  under  the  Judicature  Act.  Sec.  78 
of  the  Winding-up  Act  shews  that  the  appeal  is  to  the 
Court  of  Appeal.  J udicature  Rule  471  occasions  some  slight 
doubt.  It  says  that  an  appeal  may  be  taken  where  pro- 
ceedings are  directed  by  any  statute  to  be  taken  before  the 
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Court,  and  in  which  the  decision  of  the  Court  is  final. 
Here  it  is  not  final ; rthere  is  an  appeal,  if  a J udge  gives 
leave,  to  the  Court  of  Appeal.  The  result  is  that  the  case 
must  be  struck  out  with  costs,  without  prejudice  to  an 
application  to  a Judge  for  leave  to  go  to  the  Court  of 
Appeal. 

Proudfoot  and  Ferguson,  JJ.,  concurred. 

Appeal  struck  out 


Irving  et  al.  v.  Clark  et  al. 


Costs , security  for  against  one  of  several  plaintiffs — Joinder  oj  plaintiffs — 
Causes  of  action. 

The  rule  that  security  for  costs  should  not  be  ordered  where  it  could  be 
only  against  one  of  several  plaintiffs  does  not  now  universally  govern, 
since  the  law  as  to  joinder  of  plaintiffs  has  been  changed  by  Rule  89, 

O.  J.  A. 

Quaere,  whether  the  rule  was  ever  applicable  to  the  ordering  of  security 
for  costs  against  an  insolvent  plaintiff  suing  for  the  benefit  of  another 
person. 

And  where  one  plaintiff  was  suing  to  enforce  a mechanic’s  lien  against 
certain  land,  and  the  other,  an  insolvent,  suing  on  another’s  behalf  to  set 
aside  a sale  of  the  same  land,  security  for  costs  was  ordered  against  the 
latter  plaintiff  alone. 

[February  21,  1887. — The  Master  in  Chambers. ] 


This  was  a motion  by  the  defendants  for  security  of 
costs  against  the  plaintiff  Irving. 

The  facts  appear  in  the  judgment. 

S.  R.  Clark  and  R.  A.  Dickson  for  the  motion. 

Dewart  contra. 


The  Master  in  Chambers. — This  is  a motion  to  compel 
security  for  the  defendants  Clark  and  Smiths  costs  in  this 
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cause.  Both  the  plaintiffs  are  within  the  jurisdiction.  The 
motion  is  as  against  the  plaintiff  Irving  on  the  alleged 
ground  that  he,  being  insolvent,  is  put  forward  by  Mr. 
Hall,  who  is  really  entitled,  with  a view  to  escape  liability 
to  costs,  in  case  of  the  plaintiff’s  failure  in  the  action. 

In  the  case  of  absence  from  the  jurisdiction  it  has  long 
been  the  law — it  is  certainly  as  old  as  the  Term  Reports — 
that  where  there  is  more  than  one  plaintiff,  although  all 
but  one  of  the  plaintiffs  should  reside  abroad,  yet  if  one 
of  them  reside  in  the  jurisdiction,  no  security  for  costs 
can  be  ordered.  This  was  the  law  where  absence  from  the 
jurisdiction  was  the  alleged  ground  for  security.  Whether 
it  applies  by  analogy  at  all  where  the  ground  for  the  ap- 
plication is  that  one  of  two  plaintiffs  is  really  without  any 
interest  in  the  subject,  and  being  insolvent  is  put  forward 
by  the  party  interested,  that  the  latter  may  escape  liabil- 
ity to  costs  in  case  of  failure,  that  is,  whether,  where 
security  is  moved  for  against  one  of  two  plaintiffs  on  the 
latter  ground,  it  would  be  an  answer  that  there  is  another 
plaintiff  not  open  to  the  motion,  I should  think  extremely 
doubtful. 

However,  this  was  as  things  existed  at  the  Common 
Law,  and  for  reasons  which  I will  give  it  cannot  now  uni- 
versally apply  in  the  present  state  of  the  practice. 

At  the  Common  Law  any  number  of  plaintiffs  might 
have  joined  in  a suit,  but  they  must  have  had  a joint  inter- 
est in  the  subject  of  it,  and  there  could  not  have  been  fail- 
ure of  some  of  the  plaintiffs  and  success  by  the  others — all 
must  have  succeeded  or  all  must  have  failed.  And  their 
liability  to  defendants’  costs  in  case  of  failure  was  in  like 
manner  joint.  Each  plaintiff  was  liable  for  the  costs  of  all* 

And  so  the  Courts  viewed  it,  that  if  one  of  the  plaintiffs 
was  within  the  jurisdiction  security  could  not  be  ordered 
against  those  who  were  abroad,  because  the  one  in  England 
was  liable  to  the  whole  of  defendants’  costs  against  all  the 
plaintiffs. 

The  law  as  to  the  joinder  of  plaintiffs,  which  was  the 
foundation  of  this  decision,  is  now  quite  different.  It  is 
now  under  Rule  89,  which  is  in  these  words  : 
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“ All  persons  may  be  joined  as  plaintiffs  in  whom  the 
right  to  any  relief  claimed  is  alleged  to  exist,  whether 
jointly,  severally,  or  in  the  alternative.  And,  without  any 
amendment,  judgment  may  be  given  for  such  one  or  more 
of  the  plaintiffs  as  may  be  found  to  be  entitled  to  relief  for 
such  relief  as  he  or  they  may  be  entitled  to.  But  the  de- 
fendant, though  unsuccessful,  shall  be  entitled  to  his  costs 
occasioned  by  so  joining  any  person  or  persons  who  shall 
not  be  found  entitled  to  relief,  unless  the  Court  in  dispos- 
ing of  the  costs  of  the  action  shall  otherwise  direct.” 

This  is  very  wide,  and  needs  the  illustration  of  decisions 
to  define  the  boundaries  on  either  hand.  I cite  two  cases, 
both  in  the  Court  of  Appeal,  Booth  v.  Briscoe,  2 Q.  B.  D 
496,  and  Govt  v.  Rowney,  17  Q.  B.  D.  625,  which  £ think 
shew  the  view  of  the  Courts. 

It  is  enough  for  me  to  say  now  that  it  is  plain  that  sev- 
eral plaintiffs  may  seek  relief  against  the  same  defendants 
in  cases  where  there  is  not  the  least  trace  of  a joint  inter- 
est in  the  plaintiffs,  where  the  failure  of  one  plaintiff  will 
not  affect  one  way  or  another  the  claim  of  any  other  plain- 
tiff, and  where  by  consequence  the  right  and  liability  to 
costs  in  the  plaintiffs  is  as  much  several  as  though  those 
plaintiffs  had  each  brought  a separate  action.  The  case  in 
17  Q.  B.  D.  625,  above  cited,  deals  with  this  latter  point 

I give  the  head-note  of  the  case : 

“ Two  plaintiffs  joined  in  one  action,  claiming  for  separate 
and  distinct  causes  of  action.  The  case  was  referred,  with 
power  to  the  arbitrator  to  enter  judgment,  the  costs  of  the 
cause  to  abide  the  event.  The  arbitrator  found  in  favour 
of  one  plaintiff,  and  against  the  other,  and  entered  judg- 
ment accordingly.  On  an  application  to  review  taxation 
of  costs,  Held,  reversing  thej  order  of  Lord  Coleridge,  C.J.? 
and  Fry,  L.  J.,  that  the  successful  plaintiff  was  entitled  to 
recover  from  the  defendant  the  whole  of  his  general  costs 
of  the  action,  and  the  defendant  was  only  entitled  to 
recover  from  the  unsuccessful  plaintiff*  the  costs  occasioned 
by  joining  such  plaintiff.” 
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It  cannot,  therefore,  now  he  universally  true,  that  the 
residence  of  one  plaintiff  in  Toronto  is  necessarily  an 
answer  to  a claim  for  security  for  costs  by  the  defendant 
as  against  his  co-plaintiffs,  on  the  ground  that  the  latter 
are  out  of  the  jurisdiction. 

Nor  can  it  be  that  any  analogous  argument  drawn  from 
the  old  rule  as  to  plaintiffs  must  necessarily  be  an  answer 
to  the  defendant,  where  for  any  cause  security  is  sought 
by  the  defendant  as  to  one  plaintiff  only,  that  such  cause 
does  not  apply  to  the  other  plaintiffs.  One  plaintiff  is  not 
now  always  liable  to  the  defendants’  costs  as  against  all 
the  plaintiffs,  as  used  to  be  the  case  at  Common  Law  when 
plaintiffs  failed. 

It  is  necessary  therefore  to  examine  what  it  is  that  the 
plaintiffs  seek  in  this  suit. 

It  is  brought  by  Irving  and  Brown  against  three  defen- 
dants, Clark,  Keep,  and  Smith.  Irving  as  owner  of  the 
equity  of  redemption  claims  against  all  the  defendants  to 
redeem  certain  property  from  mortgages  thereon.  The 
mortgages  were  to  Clark,  who  is  charged  by  the  plaintiff 
with  certain  ill  conduct  in  respect  of  these  mortgages. 
The  other  two  defendants  are  charged  as  holding  with 
notice  and  without  ^consideration  under  a wrongful  sale 
by  Clark  under  his  mortgages.  It  is  not  necessary  to 
enter  here  into  further  detail.  Plaintiff  Brown  claims  that 
there  is  due  to  him  $200,  interest  and  costs,  &c.,  in  respect 
of  a mechanic’s  lien  charged  upon  the  said  lands  and 
registered  the  15th  day  of  April,  1886.  He  seeks  to  have 
the  land  applied  to  the  payment  of  it.  I do  not  see  that 
Brown  has  anything  to  do  with  redeeming,  setting  aside 
sales,  &c.  His  claim  is  against  the  land  for  the  amount  of 
his  lien  in  whomsoever  the  land  may  be,  and  that  is  all 
his  claim. 

What  has  Brown  to  do  with  Irving’s  success  or  failure  ? 
Nothing.  What  has  he  to  care  whether  or  not  Irving  is 
allowed  to  redeem  ? And  so  Irving’s  success  or  failure 
would  not  affect  Brown,  except  it  may  be  to  this  extent, 
that  in  case  both  plaintiffs  succeed,  then  Brown  would 
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succeed  against  Irving,  who  will  have  to  discharge,  out  of 
the  property,  Brown’s  lien. 

I think,  therefore,  that  if  Brown  succeeds  in  the  suit,  for 
his  claim,  he  will  be  entitled  to  full  costs  against  the 
defendants,  and  will  not  be  liable  to  any  costs  of  the 
defendants  which  the  defendants  may  be  entitled  to 
against  Irving,  should  Irving  fail.  And  on  Irving’s  failure, 
which  is  quite  consistent  with  Brown’s  success,  Irving  will 
b eprima  facie  liable  to  defendants’  costs  under  the  latter 
part  of  Rule  89.  The  probability  is,  that  the  costs  in 
litigating  Irving’s  claim  will  be  far  greater  than  the  same 
costs  upon  Brown’s  claim. 

It  is  not  unimportant  to  observe  that  the  plaintiff  Brown 
had  at  the  commencement  of  this  suit,  and  has  now,  a 
pending  suit  brought  in  his  own  name  for  his  mechanic’s 
lien. 

It  is  quite  plain,  and  is  not  denied,  that  Irving  is  suing 
for  Hall,  having  no  interest  himself,  he  holding  as  Hall’s 
trustee,  and  it  is  also  plain  that  he  is  insufficient  to  meet 
the  costs  of  the  defendants  against  him,  should  he  (Irving) 
fail  in  the  suit.  Mr.  Irving  is  a clerk  in  Mr.  Hall’s  office. 

For  these  reasons  I order  security  for  costs  of  the  defen- 
dants Clark  and  Smith  against  the  plaintiff  Irving. 

Costs  in  the  cause. 
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Powell  v.  Peck  et  al. 


Leave  to  appeal — Discretion — If)  Vic.  ch.  16,  sec.  39  (0.) 

Leave  was  given  to  appeal  from  the  decision  of  Proudfoot,  J. , 12  O.  R. 
492,  because  of  the  importance  of  the  question  and  of  conflicting 
decisions. 

An  appeal  now  lies  to  a Divisional  Court  from  a discretionary  order,  by 
virtue  of  49  Vic.  ch.  16,  sec.  39  (0.),  but  that  enactment  has  not 
altered  the  rule  that  a very  strong  case  must  be  made  out  to  induce  the 
Court  to  reverse  such  an  order. 

[January  10,  1887 — Proudfoot , /.  ] 

[February  23,  1887 — The  Chancery  Division .] 

This  was  a motion  by  the  plaintiff  for  leave  to  appeal  to 
the  Court  of 'Appeal  from  the  decision  of  Proudfoot  J.,  12 
O.  It.  492,  as  to  the  rate  of  interest  to  be  allowed  after 
maturity  of  a mortgage. 

The  application  was  rendered  necessary  by  the  plaintiff 
having  failed  to  give  notice  of  appeal  in  due  time,  and  he 
now  filed  an  affidavit  excusing  his  delay. 

E.  T.  English , for  the  plaintiff. 

Beck , for  the  defendant. 

Proudfoot,  J.,  did  not  deem  the  excuse  given  for  the 
delay  sufficient,  but  gave  leave  to  appeal  because  of  the 
importance  of  the  question  involved,  and  because  the 
Chancellor  in  a case  of  London  and  Canadian  L.  & A. 
Co.  v.  Smythe,  7 C.  L.  T.  17,  had  come  to  a different  conclu- 
sion, and  taken  a different  view  of  the  case  of  St.  John  v. 
Rykert , 10  S.  C.  R.  278,  on  which  the  decision  in  this  case 
was  grounded. 

An  appeal  by  the  defendant  from  the  order  giving  leave 
to  appeal  was  brought  before  the  Divisional  Court. 

Beck , for  the  appellant.  There  is  an  appeal  in  this  case 
although  the  matter  was  in  the  discretion  of  the  Judge, 
because  by  49  Vic.  ch.  16,  sec.  39  (O.),  the  words  ‘‘except 
orders  made  in  the  exercise  of  such  discretion  as  by  law 
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belongs  to  him  ” are  struck  out  of  sec.  36,  0.  J.  A.,  and 
there  is  now  an  appeal  to  the  Divisional  Court  from  every 
rule,  order  or  decision  made  by  a Judge  in  Chambers. 
As  to  reversing  a discretionary  order,  see  Huxley  v.  West 
London  Extension  R.  W.  Go.,  17  Q.  B.  D.  373.  In  this 
case,  as  the  Judge  found,  no  valid  excuse  was  given  for  the 
long  delay  from  the  29th  of  September,  1886,  to  the  10th 
of  January  1887.  The  cases  are  very  stringent  against 
allowing  appeals  after  the  time  for  appealing  has  expired; 
Craig  v.  Phillips,  7 Ch.  D.  249;  Me  Andrew  v.  Barker ,7 
Ch.  D.  701 ; Curtis  v.  Sheffield,  21  Ch.  D.  1 ; Re  New  Callao , 
22  Ch.  D.  484 ; Re  Latvs,  9 P.  R 72  ; Miller  v.  Brown,  9 P.  R 
542 ; Wilby  v.  Standard,  10  P.  R 34.  There  is  no  authority 
for  giving  leave  to  appeal  because  of  the  importance  of  the 
question ; if  it  is  important  some  other  litigant  will  carry 
it  to  the  higher  Courts;  this  defendant  should  not  be 
obliged  to  stand  the  expense  of  litigating  the  question. 
The  learned  Judge  felt  himself  bound  by  the  case  in  the 
Supreme  Court  of  Canada,  and  plaintiff  will  have  to  go 
to  the  Privy  Council  to  overule  that  decision.  The  case 
decided  by  the  Chancellor  was  in  Chamber^,  and  does  not 
conflict  with  the  decision  in  this  case. 

E.  T.  English,  for  the  respondent,  was  not  called  upon. 

Boyd,  C. — I do  not  see  how  we  can  possibly  interfere  in 
this  case.  No  Judge  is  more  strict  than  my  brother  Proud- 
foot  in  holding  parties  to  their  strict  legal  rights  ; and  where 
he  has  exercised  his  discretion  in  this  way,  and  where 
moreover  the  decision  from  which  he  gives  leave  to  appeal 
is  his  own,  a very  strong  case  must  be  made  out  to  justify 
our  interference.  The  grounds  upon  which  he  gave  the 
leave  are  weighty  and  such  as  justified  his  action.  The 
amending  Act  49  Vic.  ch.  16,  sec.  39,  (O.),  makes  an  appeal 
possible  in  a matter  of  this  kind,  where  before  it  would 
have  been  impossible,  but  it  does  not  make  it  more  easy 
to  induce  the  Court  to  reverse  a discretionary  order.  An 
-appeal  in  such  a case  if  set  down  will  now  be  heard,  whereas 
before  the  amendment  it  would  not  lie  at  all,  and  would 
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have  been  struck  out.  The  order  should  be  affirmed  with 
costs. 

Ferguson,  J. — I concur  in  what  the  Chancellor  has  said. 
St.  John  v.  Rykert  was  a very  peculiar  case,  and  it  is  doubtful 
if  the  Supreme  Court  would  come  to  the  same  conclusion 
in  this  case.  It  is  possible  also  that  the  Court  of  Appeal 
may  be  able  to  distinguish  the  cases. 

Proudfoot,  J.,  was  not  present. 

Appeal  dismissed,  with  costs. 


Huntington  v.  Attrill. 


Action  on  foreign  judgment — Staying  proceedings — Appeal  in  foreign 
country. 

An  action  on  a foreign  judgment  was  stayed  pending  an  appeal  in  the 
foreign  state  from  the  judgment  sued  on,  although  no  stay  of  execution 
upon  the  original  judgment  was  imposed  by  the  foreign  court.  Terms 
as  to  diligence  in  prosecuting  the  appeal  and  preservation  of  the  defen- 
dant’s property  in  Ontario  in  statu  quo  were  annexed  to  the  order. 

[February  21,  1887. — The  Common  Pleas  Division .] 

This  was  an  action  upon  a judgment  recovered  by  the 
plaintiff*  against  the  defendant  in  the  Supreme  Court  of  the 
State  of  New  York  for  $100,000.  It  was  alleged  that  the 
defendant  had  assets  in  Ontario  worth  much  more  than 
$200,  the  sum  mentioned  in  Rule  45  ( e ),  which  might  be 
rendered  liable  to  the'  judgment  sought  to  be  recovered 
in  this  action. 

After  the  service  upon  the  defendant  of  the  writ  of 
summons  and  statement  of  claim,  a motion  was  made  on 
his  behalf  to  stay  all  proceedings  in  this  action  until  the 
determination  of  an  appeal  which  he  intended  to  prosecute 
from  the  judgment  sued  upon  to  the  Court  of  Appeals  of 
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the  State  of  New  York.  It  was  shewn  by  the  plaintiff 
that  there  was  no  stay  of  execution  upon  the  judgment  in 
the  foreign  court.  The  Master  in  Chambers  made  the  order 
asked,  staying  all  proceedings,  upon  the  terms  that  the 
appeal  to  the  foreign  court  should  be  prosecuted  with 
diligence,  that  the  plaintiff  should  be  allowed  to  register  a 
Us  'pendens  against  certain  lands  of  the  defendant  in  Ontario, 
which  he  had  settled  upon  his  wife  and  son,  so  as  to  bind 
the  interest  of  the  wife  and  son,  and  that  the  defendant 
should  pay  into  Court  such  sum  as  should  be  ascertained 
by  a named  referee  to  be  the  value  of  his  personal  property 
within  Ontario. 

From  this  order  the  plaintiff  appealed  to  a Judge  in 
Chambers,  who  enlarged  the  appeal  before  the  Common 
Pleas  Divisional  Court,  where  it  now  came  on  to  be  heard. 

Kingsmill  and  H.  Symons,  for  the  appellant,  referred  to 
Piggott  on  Foreign  Judgments,52;  Vauquelin  v.  Bouard,  33 
L.  J.  C.  P.  78 ; Henderson  v.  Henderson,  3 Ha.  100 ; Faber 
v.  Hovey,  19  Am.  Rep.  398  ; Plummer  v.  Woodburne,  7 D. 
■&  R.  25  ; 4 B.  & C.  625  ; Russell  v.  Smyth,  9 M.  & W.  810  ; 
Jones  v.  Williams,  13  M.  & W.  420;  McHenry  v.  Lewis, 
21  Ch.  D.  202. 

Robinson,  Q.  C.  and  Aylesworth,  for  the  respondent, 
were  not  called  upon. 

The  Court  affirmed  the  order  of  the  Master  in  Chambers , 
holding  that  it  was  a proper  exercise  of  discretion  to  stay 
the  proceedings  pending  the  final  determination  of  the 
foreign  action. 
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Re  Doyle  v.  Henderson. 

Rewinding  order — Powers  of  Judge — Appeal. 

A motion  made  to  the  Master  in  Chambers  on  the  27th  October,  1886,  to 
rescind  his  own  ex  parte  order  of  13th  October,  1886,  allowing  the 
executrix  of  the  plaintiff  to  issue  execution  for  the  costs  of  a motion  for 
prohibition,  was  referred  to  a Judge  in  Chambers.  The  motion  was 
made  after  execution  had  been  issued  and  placed  in  the  sheriff’s  hands. 
Held , that  neither  the  Master  nor  the  Judge  in  Chambers  had  the  power  to 
rescind  the  order  ; and  the  motion  was  too  late  to  be  treated  as  an 
appeal. 

McNabb  v.  Oppenheimer,  11  P.  R.  214,  followed. 

Stanior  v.  Evans , W.  N.  Dec.  25,  1886,  p.  210,  considered. 

[March  1,  1887. — Rose,  J.] 

On  the  2nd  of  February,  1886,  the  defendants  moved 
for  an  order  for  a writ  of  prohibition.  The  application 
was  refused  with  costs  on  the  12  th  of  March. 

This  order  was  confirmed  by  the  full  Court  on  the  29th 
of  June,  the  motion  by  way  of  appeal  being  dismissed, 
with  costs. 

On  the  13th  of  October,  1886,  the  Master  in  Chambers, 
upon  an  application  by  the  executrix  of  Doyle,  ordered 
execution  to  issue,  and  executions  were  placed  in  the 
sheriff’s  hands. 

On  the  27th  of  October,  subsequent  to  the  executions 
being  placed  in  the  sheriff’s  hands,  the  defendants  served  a 
notice  of  motion  by  special  leave  of  the  Master,  and 
returnable  before  him,  for  an  order  setting  aside  the 
order  of  the  13th  of  October,  and  the  executions  issued 
thereunder,  and  for  a stay  on  several  grounds. 

The  motion  coming  on  before  the  Master,  and  objection 
being  raised  as  to  his  right  to  rescind  his  own  order ,(se  e 
McNabb  v.  Oppenheimer,  11  P.  R.  214),  he  enlarged  the 
motion  before  a J udge  sitting  in  Chambers. 

V.  Mackenzie , Q.  C.,  for  the  motion. 

W.  H.  Blake,  contra. 

Rose,  J. — The  only  ground  argued  was  that  prior  to 
the  taxation  of  costs  under  the  order  of  the  12th  of  March, 
the  proceedings  had  abated  by  the  death  of  Doyle. 
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Of  this  fact  it  is  said  the  defendants  were  aware  prior 
to  their  appealing  to  the  Divisional  Court,  but  that  the 
solicitors  for  Doyle  were  not  apprised  of  it  until  after  that 
time,  and  were  not  aware  of  the  date  of  the  death  at  the 
time  of  the  making  of  the  order  of  the  13th  of  October. 

The  defendants  are  most  unfairly  endeavouring  to  avoid 
the  payment  of  costs  to  which  they  have  put  the  plaintiff 
and  his  solicitors,  and  should  receive  no  assistance. 

There  were  two  orders  for  the  payment  of  costs  stand- 
ing at  the  time  of  the  order  of  the  13th  of  October, 
unappealed  and  not  moved  against. 

Upon  their  production  and  the  suggestion  of  the  death 
of  Doyle  and  the  appointment  of  an  executrix,  the  order  of 
the  13th  of  October  was  properly  made — no  other  facts 
appearing. 

The  order  of  the  learned  Master  was  taken  out  and 
acted  upon  before  this  motion  was  made.  He  had,  there- 
fore, in  my  opinion  no  power  to  rescind  it.  See  McNabb 
v.  Oppenheimer,  and  cases  there  cited. 

I have  seen  the  case  of  Stanior  v.  Evans , reported  in 
the  Weekly  Notes,  December  25th,  1886,  p.  210,  a judg- 
ment of  North,  J.,  in  which  he  is  stated  to  have  held  that 
on  the  facts  of  that  case  he  had  jurisdiction  to  reform  his 
own  order. 

The  exact  language  of  the  learned  Judge  is  not  given, 
and  I think  his  order  then  made  was  sustainable  with- 
out in  any  way  rescinding  or  amending  his  former  order. 

He  had  made  an  order  for  the  payment  into  Court  by  a 
trustee  of  two  sums  of  money — to  wit:  £1,596  17s.  and 
£660,  allowing  him  to  deduct  from  the  latter  sum  his  costs. 
It  being  made  to  appear  that  he  was  financially  irrespon- 
sible, and  that  the  £660  were  in  the  hands  of  his  solicitors, 
they  were  ordered  to  pay  it  into  Court,, and  not  allowed  to 
take  advantage  of  the  permission  granted  in  the  former 
order  to  the  trustee  to  retain  the  costs  out  of  such  sum. 

It  does  not  appear  that  the  order  had  been  acted  upon. 

If,  however,  the  decision  cannot  be  fairly  read  as  con- 
sistent with  the  view  that  a Judge  has  no  power  to  rescind 
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his  own  order  after  it  has  been  acted  upon,  I must,  in  the 
light  of  the  cases  I have  above  referred  to,  refuse  to  fol- 
low it. 

If  I am  to  treat  this  motion  as  an  appeal  from  the 
learned  Master  to  myself  in  Chambers,  it  is  too  late,  hav- 
ing been  made  after  the  time  limited  by  rule  427. 

In  either  view  this  motion  fails,  and  must  be  dismissed 
with  costs. 

I am  not,  therefore,  called  upon  to  determine  the  effect 
upon  the  proceedings  of  the  death  of  Doyle. 

The  defendants  appealed  from  this  decision  to  the  Queen’s  Bench 
Divisional  Court,  and  the  appeal  was  argued  and  dismissed,  with  costs,  on 
the  20th  May,  1887. 


Re  The  Western  Fair  Association  v.  Hutchinson. 

Prohibition — Division  Court — Corporation — Question  of  fact. 

Motion  for  prohibition  to  a Division  Court  on  the  ground  that  the 
Western  Fair  Association  did  not  exist  in  fact  or  in  law,  and  could  have 
no  title  to  the  Grand  Stand  in  dispute,  and  therefore  the  Court  had  no 
jurisdiction  to  enforce  the  judgment  in  the  suit. 

Held , that  the  question  of  corporation  or  no  corporation  was  one  of  fact, 
and  that  the  decision  thereon  was  not  reviewable  in  prohibition. 

[March  1,  1887, — Rose , J.] 

This  was  a motion  for  a writ  of  prohibition  to  a Divi- 
sion Court,  on  the  ground  that  the  Western  Fair  Associa- 
tion does  not  exist  in  fact  or  in  law,  and  could  have  no 
title  to  the  Grand  Stand  in  dispute,  and  that  therefore  the 
said  Division  Court  had  no  jurisdiction  to  enforce  the 
judgment  in  the  said  suit. 

Aylesworth,  for  the  motion. 

W.  H.  P.  Clement , contra. 

Rose,  J. — There  has  been  a trial  and  finding  by  a jury 
in  favour  of  the  Association.  The  notice  disputing  objects 
“that  the  said  plaintiffs  are  not  a corporation  empowered 
to  sue.” 
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The  finding  of  fact  and  in  law  must  have  been  against 
the  defendants. 

A motion  for  a new  trial  was  refused  on  the  ground  of 
estoppel  by  a letter  written  by  the  defendants,  and  the 
dealings  between  the  parties. 

I do  not  stop  to  examine  the  grounds  upon  which  the 
learned  Judge  ruled  there  was  an  estoppel.  I do  not  say 
whether  I could  have  so  found. 

If  the  question  is  corporation  or  no  corporation,  it  is  a 
question  of  fact,  and  must,  under  the  old  common  law 
rules,  have  been  raised  by  plea;  nul  tiel  corporation  would 
have  been  the  proper  plea : see  Berkeley  Street  Church  v. 
Stevens , 37  U.  C.  R.  9. 

A finding  on  such  an  issue  is  certainly  not  reviewable 
upon  a motion  for  prohibition. 

The  note  of  the  learned  Judge’s  judgment  does  not 
say  that  the  Association  are  not  incorporated,  nor  does 
the  affidavit  of  Mr.  Macdonald,  solicitor  for  the  Associa- 
tion, in  terms  admit  such  fact. 

The  applicant’s  solicitor  states  that  they  are  not,  but 
that,  as  I have  said,  was  a question  of  fact  which  was 
raised  by  the  notice. 

It  seems  to  me  this  motion  amounts  to  a motion  against 
the  ruling  of  the  learned  Judge  and  the  finding  of  the 
jury,  as  the  Court  certainly  had  jurisdiction  to  enter  upon 
the  enquiry. 

I think  the  motion  fails  and  must  be  dismissed  with 
costs. 

This  judgment  was  affirmed  on  appeal  by  the  Queen’s  Bench  Divisional 
Court  on  the  16th  May,  1887. 

[Note. — In  Re  Macfie  v.  Hutchinson , Rose,  J.,  on  the  2nd  April,  1887, 
-decided  that  the  determination  by  a Division  Court  Judge  of  the  question, 
depending  upon  the  construction  of  certain  statutes,  whether  a medical 
health  officer  of  a city  was  an  employee  within  the  meaning  of  R.  S.  O. 
oh.  47,  sec.  125,  was  reviewable  on  a motion  for  prohibition.] 
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Wright  v.  Wright. 


Interlocutory  costs — Staying  proceedings — Trespass. 

Where  the  plaintiff  is  acting  in  good  faith  his  action  should  not  be  stayed 
for  non-payment  of  interlocutory  costs  ; and  an  action  of  trespass  is  in 
that  respect  in  no  way  different  from  any  other. 

Stewart  v.  Sullivan , 11  P.  R,  529,  followed. 

[March  1,  1887. — Bose,  J.] 

This  was  an  appeal  by  the  plaintiff  from  an  order  of  the 
Local  Judge  at  Cobourg  staying  proceedings  until  payment 
by  the  plaintiff  of  the  costs  of  a motion  and  order  setting 
aside  a juryjiotice  and  notice  of  trial,  they  having  been  set 
aside  upon  ‘the  ground  of  irregularity  in  having  been 
served  before  the  defendant  had  delivered  his  statement  of 
defence. 

Beck , for  the  appeal. 

W.  H.  P.  Clement , contra. 

Rose,  J. — When  the  appeal  came  on  I was  desirous  of 
knowing  the  ground  upon  which  the  learned  Judge  pro- 
ceeded, and  he  has  very  kindly  certified  as  follows : 

“ I certify  that  I refused  the  application  to  dismiss  this 
action  on  the  ground  that  the  plaintiff  had  in  good  faith 
made  such  efforts  to  get  down  to  trial  as  entitled  him  to  a 
further  opportunity  of  doing  so. 

I made  his  payment  of  costs  previously  imposed  a con- 
dition precedent  to  his  proceeding  further,  because  in  my 
judgment  a defendant  in  an  action  of  trespass  ought  to  be 
protected  throughout  from  any  risk  as  to  costs  beyond  those 
actually  necessary  to  the  trial  of  the  dispute,  i.  e.,  the  costs 
of  the  cause. 

I thought  the  reasoning  on  the  authorities  for  not 
imposing  such  terms  in  actions  on  contract  did  not  apply 
here ; and  in  the  absence  of  authority  as  to  such  actions  as 
this  I gave  effect  to  the  principle  which  I thought  ought 
to  prevail.” 
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When  the  learned  Judge  gave  judgment  the  case  of 
Stewart  Sullivan , 11  P.  R.  529,  had  not  been  decided. 

I there  endeavoured  to  collect  the  authorities  and  state 
the  result. 

Good  faith  appearing,  I do  not  think  consistently  with 
that  decision  the  action  should  have  been  stayed  for  the 
non-payment  of  interlocutory  costs. 

I find  no  authority  for  placing  parties  in  an  action  of 
trespass  on  any  different  footing  to  that  occupied  in  other 
actions. 

The  learned  Judge  treated  the  matter  as  one  of  first  im- 
pression. His  opinion  is  entitled  to  the  greatest  respect, 
and  I should  hesitate  to  differ  did  I not  feel  bound  by  my 
opinion  in  Stewart  v.  Sullivan. 

In  the  view  I take  the  motion  below  should  have  failed, 
and  the  plaintiff  is  entitled  to  his  costs  of  such  motion  and 
of  this  appeal,  which  may  be  set  off  against  the  costs 
directed  to  be  paid  by  the  plaintiff. 

If  any  surplus  is  coming  to  the  plaintiff,  it  will  be  costs 
in  the  cause  to  the  plaintiff  in  any  event  of  the  cause. 
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Andrews  v.  City  of  London. 


Costs,  scale  of— “ Costs  to  abide  the  event” — Trial — Rule  511 — Set- of . 

The  parties  by  consent  allowed  a verdict  for  the  plaintiff  for  $1  to  be 
taken  before  the  Judge  at  the  assizes,  to  be  altered  according  to  the 
result  of  a reference  agreed  upon,  and  also  agreed  that  the  costs  should 
abide  the  event.  The  action  was  for  damages  for  negligence,  and  the 
award  was  in  favour  of  the  plaintiff  for  $85.  A question  having  arisen 
as  to  the  scale  of  costs  ; 

Held,  following  Watson  v.  Garrett,  3 P.  R.  74,  and  Hyde  v.  Beardsley , 18 
Q.  B.  D.  244,  that  “costs  to  abide  the  event  ” does  not  mean  that  the 
plaintiff,  if  successful,  shall  necessarily  have  full  costs,  but  that  he  shall 
have  such  costs  as,  under  the  statutes  and  rules  of  court,  a plaintiff 
recovering  the  amount  that  he  recovers  by  the  event  is  entitled  to. 
Held,  also,  following  Cumberland  v.  Ridout,  3 P.  R.  14,  that  the  final 
judgment  by  means  of  the  reference  was  to  be  regarded  as  obtained 
without  a trial,  and  the  costs  therefore  depended  upon  Rule  511,  under 
which  the  taxing  officer  was  directed  to  proceed. 

There  should  be  no  set-off  of  costs  ; such  a result  is  not  contemplated  by 
Rule  511,  and  it  is  not  a fair  construction  to  incorporate  with  it  the 
provisions  of  R.  S.  O.  ch.  50,  sec.  346,  that  section  being  restricted  to  a 
case  where  there  is  a trial. 

White  v.  Belfry,  10  P.  R.  64,  commented  upon. 

[March  5,  1887 — The  Chancery  Division.'] 

This  was  an  action  for  damages  for  negligence  in  over- 
flowing certain  land  with  water.  At  the  Assizes  a verdict 
was  by  consent  entered  for  $1,  subject  to  be  increased 
according  to  the  result  of  a reference  also  agreed  to.  The 
agreement  was  also  made  that  the  costs  should  abide  the 
event.  The  reference  resulted  in  an  award  of  $85  in 
favour  of  the  plaintiff,  and  a question  then  arose  as  to  the 
scale  of  costs.  The  taxing  officer  ruled  that  the  costs 
should  be  on  the  lower  scale,  but  Proudfoot,  J.,  on  appeal 
reversed  this,  giving  the  following  judgment : 

“ I am  unable  to  distinguish  this  case  from  Garnett  v. 
Bradley,  3 App.  Cas.  944,  and  McGarvey  v.  Strathroy,  1 1 
P.  R.  57,  which  determine  that  the  event  of  the  cause  is 
irrespective  of  the  amount  of  damages,  and  that  the  mar- 
ginal rule  applicable  to  costs  where  a jury  has  tried  the  case 
does  not  apply.  The  right  to  costs  must  turn  on  the  words 
of  the  reference  ‘ to  abide  the  event/  and  that  has  been 
in  favour  of  the  plaintiff.  The  plaintiff  is  entitled  to  costs 
on  the  higher  scale,  with  costs  of  appeal.” 
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The  defendants  appealed  from  the  order  of  Proudfoot,  J., 
and  the  appeal  was  argued  on  the  17th  of  February,  1887. 

Shepley,  for  the  appellants.’ 

Aylesworth,  for  the  respondent. 

The  following  authorities  were  referred  to: — Garnett  v- 
Bradley,  3 App.  Cas.  944;  Pules  428  (a),  428  (c)  and 
sec.  49,  0.  J.  A.;  Whitehead  v.  Tait,  3 C.  L.  T.  122  ; Mc- 
Garvey  v.  Strathroy,  11  P.  P.  57  ; Russell  on  Awards,  6th 
ed.  p.  76  ; Arch.  Q.  B.  Prac.,  12th  ed.  p.  1702  ; Fergusson  v. 
Davison,  8 Q.  B.  D.  470 ; & Hooke  v.  Taylor,  5 Q.  B.  D.  569 ; 
Ellis  v.  Desilva,  6 Q.  B.  D.  521 ; Lcwev.  Holme,  10  Q.  B.  D. 
286  ; Lund  v.  Campbell,  14  Q.  B.  D.  821  ; Hawke  v.  Brear, 
14  Q.  B.  D.841  ; Johnson  v.  Morley,  9 U.  C.  L.  J.  0.  S.  263  ; 
G.  W.  A dvertising  Co.  v.  Rainer,  9 P.  P.  494  ; Wimshurst 
v.  Barroiu  Shipbuilding  Co.,  2 Q.  B.  D.  335  ; Wilson  v. 
Roberts,  11  P.  P.  412 ; White  v.  Belfry , 10  P.  P.  64. 

Boyd,  C. — The  parties  have  by  consent  let  a verdict  be 
taken  before  the  Judge  at  the  Assizes,  which  is  to  be 
altered  according  to  the  result  of  the  reference  agreed  upon. 
Though  the  cause  and  all  matters  in  difference  were  referred, 
it  does  not  appear  that  there  are  matters  in  difference  out- 
side of  the  action  or  that  anything  has  been  awarded  in 
respect  of  any  claim  but  the  matters  complained  of  in  the 
action.  The  parties  made  their  own  agreement  as  to  costs> 
which  were  to  abide  the  event.  This,  as  said  by  Pichards, 
J.,  in  Watson  v.  Garrett,  3 P.  P.  at  p.  74,  does  not  mean  that 
“ the  plaintiff  if  successful  shall  have  full  costs  no  matter 
how  small  a sum  he  may  have  had  awarded  to  him.  It 
means  no  more  than  this,  that  he  shall  have  such  costs  as 
under  the  statute  and  rules  of  Court  a 'plaintiff  recovering 
the  amount  that  he  recovers  by  the  event  is  entitled  to.” 

Such  a reference  as  this  is  to  be  regarded  as  one  in  which 
final  judgment  is  obtained  without  a trial,  according  to  the 
latest  decision  in  Cumberland  v.  Ridout,  3 P.  P.  14  ; and 
the  costs,  therefore,  depend  on  rule  511.  See  also  Hyde  v. 
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Beardsley , 18  Q.  B.  D.  244.  The  award  is  for  $85,  which  is 
primd  facie  within  the  competence  of  the  County  Court 
and  will  carry  costs  on  that  scale  only  unless  the  course 
indicated  in  rule  511  being  taken,  the  taxing  officer  is 
satisfied  that  they  should  be  on  the  higher  scale.  But  I 
do  not  see  how  we  can  go  any  further  and  allow  a set-off 
of  costs,  as  was  done  in  White  v.  Belfry , 10  P.  R.  64.  Rule 
511  does  not  carry  such  a result  as  this,  and  it  is  not  a fair 
construction,  in  my  view,  to  incorporate  with  it  the  pro- 
visions of  R.  S.  O.  ch.  50,  sec.  347.  That  section  is  restricted 
to  a case  where  there  is  a trial,  and  does  not  apply  here. 

The  taxation  should  be  had  under  rule  511  as  indicated; 
but  as  success  is  divided  on  this  appeal,  as  well  as  because 
of  the  confusion  which  still  exists  on  the  important  subject 
of  costs,  I think  that  no  direction  should  be  given  as  to  the 
costs  of  appeal. 

Ferguson,  J. — In  this  case  a verdict  was  by  consent 
entered  for  $1,  which  was  subject  to  be  increased,  &c.,upon 
a reference  to  arbitration,  which  was  also  by  consent.  No 
jury  was  empanelled  if  that  act  could  have  made  any 
difference  in  respect  to  the  present  position  of  the  parties. 
The  amount  of  the  award  is  $85.  In  the  document  of 
reference  it  is  stated  that  the  costs  should  “abide  the  event.” 
The  question  now  is  as  to  these  costs.  The  parties  are  tax- 
ing costs  and  entering  judgment. 

Marginal  Rule  511  provides  that  in  every  case  in  which 
judgment  is  entered  without  a trial,  or  the  decision  of  the 
Court  or  a Judge,  or  order  as  to  the  costs,  and  where  the 
amount  of  the  judgment  primd  facie  appears  to  be  within 
the  jurisdiction  of  an  inferior  court,  the  taxing  officer 
shall  not  tax  full  costs  of  the  High  Court  without  proof  on 
affidavit  to  his  satisfaction  that  the  suit  was  properly 
instituted  therein,  and  if  properly  within  the  jurisdiction 
of  the  County  or  Division  Court,  then  that  the  taxation 
shall  be  on  the  scale  of  fees  in  such  Courts,  subject  to  revi- 
sion as  in  other  cases,  and  it  appears  to  me  the  present  case 
falls  within  the  provisions  of  this  Rule. 
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It  was  contended  that  there  had  been  a trial  and  that  the 
verdict  was  as  a verdict  of  a jury,  and  that  being  subject 
to  be  increased,  &c.,  by  the  award,  the  amount  of  the  award 
should  be  considered  as  being  a verdict  for  that  sum.  The 
question  here  is  as  to  whether  or  not  there  was  a trial,  for 
if  there  was  a trial  the  case  could  not  fall  under  the  pro- 
visions of  this  rule  511.  The  case  Cumberland  v.  Ridout, 
3 P.  R.  14,  decides  that  (at  all  events  for  the  purposes  of 
the  statute  then  under  consideration)  what  took  place  in 
the  present  case  would  not  be  a trial ; and  in  so  deciding 
the  Court  seems  to  have  declined  to  follow  Bonter  v.  Pretty, 
9 C.  P.  273,  in  which  the  opposite  had  been  the  holding. 
The  cases  of  Morse  v.  Teetzell , 1 P.  R.  375,  and  Elmore  v. 
Colman , 4 0.  S.  321,  are,  as  it  appears  to  me,  to  the  same 
effect  as  Cumberland  v.  Ridout  In  Elmore  v.  Colman 
Chief  Justice  Robinson  said : “ The  Legislature  surely 
meant  to  use  the  word  trial  in  such  a sense  as  to  include 
the  hearing  of  the  cause.” 

As  I have  already  indicated,  I am  of  the  opinion  that 
there  has  been  in  this  case  no  trial ; and  it  is  not  asserted 
that  there  is  or  has  been  any  decision  of  the  Court  or  a 
J udge  or  any  order  as  to  costs.  The  case  then  falls  under 
rule  oil,  as  I think. 

It  was  contended  that  inasmuch  as  by  consent  there  was 
a reference  containing  the  provision  that  the  costs  should 
“ abide  the  event,”  and  the  event  being  in  favor  of  the  plain- 
tiff, he  became  entitled  to  full  costs  of  suit  by  virtue  of 
what  was  the  equivalent  of  a contract.  In  the  case  of 
Hyde  v.  Beardsley , 18  Q.  B.  D.  at  p.  247,  the  words 
“ abide  the  event,”  have  received  a construction  which  is 
“ abide  the  event  according  to  law,”  and  the  case  was 
decided  according  to  such  construction. 

Rule  572  provides  for  a set-off  of  costs  as  under  the 
Common  Law  Procedure  Act,  but  the  Rule  applies  only  to 
cases  of  trial  by  jury,  and  there  is  no  such  provision  in 
in  Rule  511.  I do  not  see  upon  what  ground  the  set-off 
was  directed  in  the  case  of  White  v.  Belfry,  10  P.  R.  64. 
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I think  the  taxation  should  be  under  Rule  511  and  I do 
see  any  authority  for  a set  off  of-costs. 

I agree  that  there  should  be  no  costs  of  this  appeal. 

Proudfoot,  J. — It  is  remarkable  that  neither  on  the 
argument  before  me  nor  on  that  before  the  Divisional 
Court,  was  Rule  511  referred  to. 

The  counsel  should  be  much  indebted  to  the  Chancellor 
and  my  brother  Ferguson  for  rooting  out  this  rule,  which 
is  so  entirely  applicable.  I agree  in  the  result  of  the  judg- 
ments just  pronounced. 


Temperance  Colonization  Society  v.  Evans  et  al. 


Jury  notice — Money  demand — Equitable  cause  of  action — Severing  issues — 
Rule  256,  0.  J.  A. — Trial  Judge — C.  L.  P.  Act , sec.  255. 

The  action  was  brought  (1)  for  the  recovery  of  instalments  of  money  due 
under  a scrip  contract,  and  (2)  for  a declaration  of  the  plaintiffs’  right 
to  specific  performance  of  the  part  of  the  contract  as  to  settlement 
duties,  the  time  for  performance  not  having  yet  arrived. 

Held , Proudfoot,  J.,  dissenting,  a proper  case  in  which  to  exercise  the 
power  under  Rule  256,  O.  J.  A.,  of  severing  the  action  so  as  to  have 
that  part  of  it  which  is  preliminary  tried  first,  the  defendants  having  a 
primd  facie  right  to  a jury  as  to  the  main  matter  in  controversy,  the  (1) 
claim  ; while  the  (2)  claim  could  be  better  tried  without  the  intervention 
of  a jury. 

The  defendants’  jury  notice,  which  had  been  struck  out,  was  restored, 
and  the  whole  action  was  left  to  the  Judge  at  the  trial  to  try  partly 
with  a jury  and  partly  without  a jury,  or  altogether  without  a jury,  as 
he  might  think  advisable. 

Per  Proudfoot,  J. — The  Court  or  a Judge  has  power  by  the  C.  L.  P. 
Act,  sec.  255,  to  act  before  the  trial  by  striking  out  the  jury  notice,  and 
the  power  should  be  exercised  when  it  is  perfectly  clear  that  the  issues 
are  such  that  they  cannot  be  properly  tried  by  a jury  ; the  question 
should  not  in  every  case  be  left  to  the  trial  Judge  to  determine. 

[January  13,  1887. — Proudfoot,  J.] 
[March  5,  1887. — The  Chancery  Division .] 


An  appeal  by  the  plaintiffs  to  a Judge  in  Chambers  from 
an  order  oi  the  Master  in  Chambers  refusing  to  strike  out 
the  jury  notice  filed  by  the  defendants. 
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The  facts  and  the  contentions  with  regard  to  them  suf- 
ficiently appear  in  the  judgment  of  Proudfoot,  J. 

A.  E.  Marsh,  for  the  plaintiff's. 

Hoyles,  for  the  defendants. 

Proudfoot,  J. — This  is  an  appeal  from  an  order  of  the 
Master  in  Chambers  refusing  to  strike  out  a jury  notice. 

I think  it  is  a case  more  fitted  for  trial  by  a Judge  alone 
than  with  a jury. 

Even  upon  the  pleadings,  without  any  other  circum- 
stances, I do  not  think  that  Conmeev.  Canadian  Pacific  R. 
W.  Co.,  12  A.  It.  744,  would  require  me  to  hold  that  the 
defendants  have  a right  to  a jury.  For  although  one  part 
of  the  ground  of  action,  viz.,  that  for  the  recovery  of  the 
instalments  on  the  scrip  contracts,  would  have  been  prop- 
erly the  ground  of  a common  law  action ; yet  there  is  a 
further  ground,  viz.,  that  which  seeks  a declaration  of  a 
right  to  a specific  performance  of  the  contract  as  to  the  set- 
tlement duties,  which  would  not  have  been  within  the 
competence  of  a common  law  court.  This  agreement  is 
not  one  that  can  be  answered  in  pecuniary  damages,  or 
upon  which  there  would  be  any  adequate  remedy  at  law. 
It  is  true  that  the  time  (5  years)  for  the  performance  of 
these  duties  has  not  yet  arrived,  so  that  there  can  be  no 
specific  performance  of  the  agreement;  but  the  defendants 
having  denied  any  right  in  the  plaintiffs  upon  the  contract 
at  all,  the  plaintiffs,  if  they  establish  their  case,  are  entitled 
to  a declaration  of  the  liability  of  the  defendants  to  per- 
form the  contract.  The  consequence  of  the  non-perform- 
ance of  these  settlement  duties  is  not  only  to  prevent  the 
plaintiffs  from  getting  a rebate  in  price,  but  under  the 
terms  of  the  contract  with  the  Dominion  Government 
might  eventuate  in  the  forfeiture  of  the  whole  agreement : 
Story  Eq.  Jur.,  secs.  721,  721a,  9th  ed. 

But  there  is  much  more  than  the  pleadings  to  go  upon 
in  the  present  case.  The  contract  with  the  Government,, 
the  prospectus  of  the  plaintiffs’  company,  the  scrip  con- 
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tract  with  the  defendants,  and  several  articles  in  news- 
papers, a petition  to  the  Government  and  other  papers,  all 
bearing  more  or  less  on  the  nature  of  the  questions  to  be 
decided  at  the  trial,  were  before  the  Master  in  Chambers, 
aud  were  used  on  the  hearing  of  this  appeal. 

One  of  the  chief,  and  perhaps  the  most  prominent, 
grounds  of  defence,  depends  upon  misrepresentations  in  the 
prospectus.  Whether  there  are  any,  and  what,  statements 
in  that  paper  that  amount  to  a representation  the  falsity 
of  which  would  afford  a defence,  is  a matter  more  proper, 
if  not  the  exclusive  duty  of  the  J udge,  for  the  considera- 
tion of  the  Judge  than  of  a jury.  The  determination  also 
of  the  fact  whether  the  representations  are  false  or  not> 
depends  in  part  at  least  upon  the  construction  of  the 
agreement  between  the  plaintiffs  and  the  Dominion  Govern- 
ment, and  of  the  Public  Lands  Act  of  1879,  and  of  the 
nature  and  effect  of  a correspondence  between  the  plain- 
tiffs and  the  Government,  which  are  all  matters  that  can 
much  better  be  disposed  of  by  a Judge  than  by  a jury. 

Another  reason  for  not  submitting  this  case  to  a jury^ 
one  that  cannot  be  overlooked,  although  these  defendants 
may  not,  or  are  not  proved  to,  have  been  active  in  it,  is 
that  scrip  contractors  with  the  plaintiffs,  who  are  in  the  same 
position  as  the  defendants  and  interested  as  the  defendants 
are  in  getting  rid  of  their  liability  on  these  contracts,  have 
associated  together  for  the  purpose  of  defeating  the  plain- 
tiffs in  attempts  to  enforce  these  contracts,  and  have  sub- 
scribed, or  been  assessed  for,  contributions  for  that  purpose. 
So  far  they  were  perhaps  keeping  within  their  right.  But 
beyond  this  they  have  taken  active  steps  to  influence  the 
public  mind  by  articles  in  the  newspapers  and  otherwise 
against  the  plaintiffs.  Three  of  these  articles  appeared  in 
the  World  newspaper  of  the  14th,  15th,  and  16th  January ; 
1886,  a paper  that  has  an  extensive  circulation  in  Toronto 
at  least,  and  which  1 have  no  doubt  from  the  examination 
of  Mr.  Yeigh,  one  of  the  defence  association,  were  written 
or  inspired  by  him  by  direction  of  or  in  the  interest  of  that 
association.  These  articles  are  animated  by  a spirit  hostile 
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to  the  plaintiffs,  and  calculated  to  prejudice  them  in  the 
prosecution  of  their  actions.  In  the  last  of  these  this  para- 
graph occurs : “ Mr.  Powell  claims  that  his  society  is  not 
on  the  verge  of  insolvency.  Perhaps  not,  so  long  as  they 
can  bleed  delinquent  scripholders,  and  by  threats  of  writs 
and  suits  frighten  them  into  paying  up.  That  is  their  only 
salvation,  and  the  scripholders’  money  has  been  the  main- 
stay of  the  affair  all  along.”  Many  other  charges  are 
brought  against  the  plaintiffs,  their  managers  and  directors, 
and  all  calculated  to  shew  them  grasping,  greedy,  and  pro- 
secuting the  objects  of  the  company  with  selfish  ends. 
Such  statements  could  not  fail  to  create  an  impression 
adverse  to  the  plaintiffs,  and  prevent  them  from  having  a 
fair  and  impartial  hearing  before  a jury.  It  is  no  answer 
to  this  to  say  that  the  defendants  are  not  proved  to  have 
taken  part  in  these  proceedings.  If  the  proceedings  have 
been  taken,  even  by  a person  wholly  disinterested  pecun- 
iarily or  otherwise  in  the  doings  of  the  plaintiffs,  and  if 
the  effect  will  be  that  the  defendants  will  get  the  benefit 
of  them,  I think  it  is  a case  in  which  the  action  should  be 
brought  before  a tribunal  that  can  be  the  least  affected  by 
them. 

It  may  be  that  all  the  charges  against  the  plaintiffs  are 
true ; that  is  a matter  not  material  to  be  considered  on 
this  application.  My  duty  is  to  determine  in  what  way 
the  truth  is  most  likety  to  be  reached. 

Assuming,  however,  that  all  the  grounds  of  action  would 
have  been  of  common  law  cognizance,  the  45th  section  of 
the  Judicature  Act  enacts  that  the  mode  of  trial  shall  be 
as  now  (then)  provided  for  like  cases  in  the  Courts  of 
Queen’s  Bench  and  Common  Pleas.  The  mode  of  trial  at 
that  time  was  regulated  by  the  Common  Law  Procedure 
Act.  The  252nd  section  provides  for  the  trial  of  certain 
actions  that  must  be  tried  by  a jury  unless  such  trial  be 
waived.  The  253rd  section  enacts  that  all  other  actions 
shall  be  tried  by  a Judge  unless  a jury  notice  be  given. 
The  254th  section  is  for  carrying  the  last  into  effect.  But 
by  the  255th  section,  upon  application  to  the  Court  in 
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which  the  action  is  pending,  or  to  a Judge  thereof,  by  an 
order  made  before  the  trial,  or  by  the  direction  of  the 
Judge  presiding  at  the  trial,  the  issues  may  be  tried  and 
damages  assessed  without  the  intervention  of  a jury.  Under 
this  section  a Judge  has  power  in  any  action  that  might 
have  been  the  subject  of  a common  law  action  to  direct 
it  to  be  tried  without  a jury.  And  I do  not  see  anything 
to  prevent  him  from  taking  into  account  as  a reason  for 
such  direction  that  by  the  acts  of  parties  other  than  the 
defendants,  but  of  which  the  defendants  may  get  the 
benefit,  the  plaintiffs  may  be  prejudiced  by  bringing  the 
case  before  a jury. 

But  certainly  the  other  grounds  mentioned  above  seem 
to  me  amply  sufficient  to  shew  that  the  case  can  best,  in- 
deed, can  only  properly,  be  tried  by  a Judge. 

I have  not  taken  notice  of  another  argument  used  by 
the  plaintiffs,  based  upon  the  relation  between  the  defen- 
dants Evans  and  Angus,  and  raising  equitable  consider- 
ations between  them,  the  one  being  principal  and  the  other 
surety,  as  the  other  grounds  seemed  sufficient  for  the  dis- 
posal of  the  appeal.  I do  not  desire  this  argument,  how- 
ever, to  be  deemed  in  my  estimation  of  no  weight.  In  the 
progress  of  the  trial  it  might  become  necessary  to  adjust 
these  equities,  and  would  thus  be  another  reason  for  con- 
fiding the  trial  to  a Judge. 


An  appeal  was  argued  before  the  Divisional  Court  on  the 
17th  and  18th  February,  1887. 

Hoyles  and  A.  D.  Cameron , for  the  appeal. 

Lount,  Q.C.,  and  A.  H.  Marsh,  contra. 

The  following  authorities  were  referred  to  : Sec.  45,  O. 
J.  A.;  Bank  of  British  North  America  v.  Eddy,  9 P.  ft. 
468;  Masse  v.  Masse,  11  P.  R 81 ; Conmee  v.  Canadian 
Pacific  R . W.  Co.,  12  A.  R.  744 ; Cardinall  v.  Cardinally 
25  Ch.  D.  772 ; Gardner  v.  Jay,  29  Ch.  D.  50  ; Clarke  v. 
Coolcson,  2 Ch.  D.  746  ; Bordier  v.  Burrell,  5 Ch.  D.  512 ; 
Wedderbuirn  v.  Pickering,  13  Ch.  D.  769  ; Bennett  v.  Tre~ 
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gent,  25  C.  P.  443 ; Humphreys  v.  Hunter,  20  0.  P.  456  ; 
Fry  on  Specific  Performance,  2nd  ed.,  pp.  46,  373-377 ; 
Greene  v.  West  Cheshire  R.  W.  Co.,  L.  R 13  Eq.  44  ; Re 
Cozier , 24  Gr.  537 ; Waring  v.  Warde,  7 Yes.  332 ; 
Thompson  v.  Wilkes,  5 Gr.  594 ; Ford  v.  Proudfoot,  9 Gr. 
482;  Totten  v.  Douglas,  15  Gr.  126;  Owston  v.  Grand 
Trunk  R.  W.  Co.,  26  Gr.  93,  28  Gr.  428. 

Boyd,  C.  — This  appears  to  me  a proper  case  in  which 
to  exercise  the  power  possessed  by  the  Court  of  severing  the 
action  for  the  purpose  of  having  that  part  of  it  which  js 
preliminary  to  the  other  first  tried.  Here  the  first  and 
chief  cause  of  action  is  the  right  to  recover  the  money  de- 
mand against  the  defendants.  This  was  the  whole  cause  of 
action  as  the  pleadings  stood  originally,  and  at  the  time 
when  the  jury  notice  was  given.  By  amendment  there- 
after the  other  claim  was  introduced,  which  partakes  of  an 
equitable  character,  and  which  it  is  only  proper  to  consider 
in  case  the  plaintiffs  make  good  their  right  to  recover  for 
the  arrears  against  the  defendants.  Such  a recovery  will  be 
an  affirmance  of  the  validity  of  the  whole  contract,  and  it 
will  then  be  in  order  to  consider  whether  the  plaintiffs ’can 
enforce  specifically  that  part  of  it  which  relates  to  settle- 
ment duties,  or  rather  a declaration  that  the  plaintiffs  are 
entitled  to  such  payment  in  specie  when  the  proper  time 
comes — that  will  involve,  however,  the  question,  which  is 
one  rather  of  law  than  of  fact,  as  to  whether  the  company 
can  have  the  work  done  specifically  by  the  defend  ants  or 
must  be  content  with  some  other  remedy.  The  cases  which 
justify  this  marshalling  of  the  matters  in  controversy  are 
Sheppard  v.  Gilmore , 34  W.  R.  179;  Irwin  v.  Sperry,  IIP. 
R 229  ; Smith  v.  Hargrove,  16  Q.  B.  D.  183  ; Rule  256,  O.  J. 
A.  I am  not  impressed  by  the  point  urged  that  the  public 
mind  is  so  prejudiced  that  a fair  jury  trial  cannot  be  had.  A 
very  small  part  of  the  public  is  concerned  with  the  intes- 
tine strife  raging  between  corporators  and  company.  The 
publications  in  the  newspapers  must  be  long  ago  forgotten 
by  all,  except  perhaps  parties  immediately  interested,  and 
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any  possible  danger  in  the  manner  of  trial  may  be  averted,, 
as  in  Salter  v.  McLeod , 10  U.  C.  L.  J.  (O.S.)  76,  by  a special 
jury — if  indeed  the  case  is  ultimately  tried  by  a jury 
But  there  is  a primd  facie  right  in  the  defendants  to  have  a 
jury  as  to  the  main  matter  of  controversy;  even  if  the  trial 
Judge  should  think  fit  to  dispense  with  a jury  that  is  no 
reason  why  we  should  now  order  it  to  be  struck  out : 
Conmee  v.  Canadian  Pacific  R.  W.  Co.,  12  A.  R.  744. 

The  result  I have  indicated  will  be  practically  accom- 
plished by  restoring  the  jury  notice.  The  whole  matter 
can  then  come  on  for  trial,  and  the  Judge  at  Nisi  Prius 
if  retaining  a jury  will  leave  that  part  of  the  case  to  them 
which  is  proper  for  their  disposition,  and  will  deal  with 
the  other  matters  of  equity  probably  without  the  aid  of 
the  jury. 

Costs  of  appeal  will  be  in  the  cause  to  the  defendants  in 
any  event. 

Ferguson,  J. — The  English  rule  under  which  there  have 
been  several  decisions  is  : 

“ The  Court  or  a Judge  may  in  any  action  at  any  time, 
or  from  time  to  time,  order  that  different  questions  of  fact 
arising  therein  be  tried  by  different  modes  of  trial,  or  that 
one  or  more  questions  of  fact  be  tried  before  the  others.” — 
1875,  Order  36,  Rule  6. 

Our  Rule  on  the  subject  is  : 

“ Subject  to  the  provisions  of  the  Act  and  of  the  preceding 
Rules,  the  Court  or  a Judge  may,  in  any  action  at  any 
time  or  from  time  to  time,  order  that  different  questions  of 
fact  arising  therein  be  tried  by  different  modes,  or  that  one 
or  more  questions  of  fact  be  tried  before  the  others,  and 
may  appoint  the  place  or  places  for  such  trial  or  trials,  and 
in  all  cases  may  order  that  one  or  more  issues  of  fact  be 
tried  before  any  other  or  others.”  — Order  31,  Rule  3, 
Marginal  Rule  256. 

There  is  no  doubt  all  the  power  under  our  Rule  that 
there  was  or  is  under  the  English  Rule.  It  has  been  held 
that  the  power  under  the  English  Rule  is  a discretionary 
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power  but  that  the  discretion  is  a judicial  one,  and  there 
have  been  appeals  from  orders  made  in  the  exercise  of  such 
discretion  by  a J udge. 

The  case  Smith  v.  Hargrove,  16  Q.  B.  D.  183,  was  such 
an  appeal  from  a Judge  in  Chambers  to  the  Court.  The 
question  of  negligence  of  the  defendants,  involving  prob- 
ably matters  as  to  perils  of  the  sea,  was  ordered  to  be  first 
tried,  and  after  liability  of  the  defendants  established  then 
a complicated  account.  The  Court  said  the  first  question 
would  have  to  be  decided  by  a special  jury.  The  other  it 
was  thought  could  be  best  dealt  with  by  an  average  stated, 
&c. 

In  Piercyv.  Young , 15  Ch.  D.  475,  it  was  held  that  a 
defendant  who  had  set  up  a counter-claim  was  not  entitled 
to  an  order  for  the  trial  of  her  claim  first,  and  so  take  the 
conduct  of  the  cause  away  from  the  plaintiff. 

There  is  also  a case  where  the  legitimacy  or  not  of  a 
claimant  upon  a fund  was  ordered  to  be  first  tried,  and  then 
if  found  in  her  favour  the  accounts  taken.  This  was  for 
the  saving  of  costs  apparently. 

In  Emma  Silver  Mining  Company  v.  Grant , 11  Ch.  D. 
918,  the  action  was  against  several  defendants,  involving 
various  issues.  The  plaintiffs  applied  for  an  order  for  two 
simple  issues  to  be  tried  as  between  themselves  and  two  of 
the  defendants  before  the  rest  of  the  action.  The  order 
was  made  on  the  plaintiffs  undertaking  not  to  seek  relief 
against  those  two  defendants  in  respect  of  any  cause  of 
action  other  than  that  covered  by  the  issues  so  to  be  tried, 
and  also  discontinuing  such  portion  of  the  action  as  the 
Court  should  direct.  The  defendants  appealed  from  this 
order,  and  it  was  affirmed  with  a slight  variation. 

The  present  case  is  a question  of  striking  out  a jury 
notice  given  by  the  defendants.  The  'appeal  is  from  an 
order  made  in  Chambers  reversing  an  order  made  by  the 
Master.  The  plaintiffs  claim  payment  of  an  amount  of 
money  by  virtue  of  certain  documents  called  scrip.  The 
defendant  sets  up  virtually  that  he  was  induced  to  take 
the  scrip  and  sign  the  same  by  the  fraud  of  the  plaintiffs. 
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The  plaintiffs,  by  way  of  an  amendment,  further  claim  spe- 
cific performance  and  the  doing  of  certain  location  or  set- 
tlement duties  upon  lands  in  the  North-West  Territory,  to 
be  selected  by  him  according  to  the  alleged  contract.  The 
defendant  resists  this  claim  on  the  same  ground,  and  also 
upon  the  ground  that  the  contract,  even  if  it  is  held  to  be 
good  and  binding  upon  him,  is  in  its  nature  and  under  the 
circumstances  one  that  the  Court  will  not  order  specific 
performance  of. 

It  appears  to  me  that  if  the  question  as  to  the  right  to 
recover  the  money  from  the  defendant  were  determined, 
that  would  settle  the  question  of  the  alleged  fraud,  and 
then  if  that  were  settled  in  the  plaintiffs’  favour,  the  mat- 
ter of  the  specific  performance  could  be  readily  dealt  with; 
and  if  it  were  settled  in  defendants’  favour  it  would  not  be 
necessary  to  deal  with  it  at  all.  I think  the  first  question 
is  fairly  one  for  a jury,  and  one  as  to  which  standing  alone 
the  defendant  has  the  primd  facie  right  to  a trial  by  jury, 
and  he  insists  upon  his  right. 

I do  not  think  it  has  been  shewn  that  this  is  a case  in 
which,  or  in  respect  of  which,  the  public  mind  is  so  preju- 
diced against  the  plaintiffs,  or  their  claim,  that  a fair  and 
proper  trial  by  jury  cannot  be  reasonably  expected,  and 
besides  a special  jur}7  may  be  had. 

I think  the  other  and  remaining  question,  if  it  has  to  be 
tried,  can  be  more  conveniently  tried  and  determined  with- 
out the  intervention  of  a jury,  and  I am  of  the  opinion 
that  this  is  a proper  case  for  the  exercise  of  the  power 
given  by  Marginal  Rule  256,  if  the  fpower  and  discretion 
can  be  properly  exercised  in  a case  coming  up  in  this  way 
and  not  upon  a motion  asking  for  the  exercise  of  such 
discretion. 

I am  further  of  the  opinion  that  the  power  and  discre- 
tion can  be  exercised  in  this  case,  because  the  power  is 
given  to  the  Court  or  a Judge  to  be  exercised  in  any 
action  at  any  time  and  from  time  to  time,  and  it  seems  to 
be  unrestricted  except  that  it  is  subject  to  the  provisions 
of  the  Act  and  of  the  preceding  Rules,  and  in  these  I do 
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not  perceive  anything  to  prevent  the  Court  from  making 
the  order. 

The  same  object  will  be  practically  accomplished  by  re- 
storing the  jury  notice,  and  then  the  Judge  at  the  trial  can 
deal  with  the  subject  as  he  may  see  fit. 

Proudfoot,  J. — I retain  the  opinion  I have  already  ex- 
pressed, that  this  is  not  a case  proper  to  be  tried  by  a 

jury- 

The  C.  L.  P.  Act,  sec.  255,  gives  power  to  the  Court  or 
to  a Judge  of  the  Court  in  which  the  action  is  pending  by 
an  order  made  before  the  trial  to  direct  the  issues  to  be 
tried  without  the  intervention  of  a jury.  The  same  sec- 
tion gives  a like  power  to  the  Judge  presiding  at  the  trial. 

When  it  is  made  perfectly  clear  that  the  issues  are  such 
that  they  cannot  be  properly  tried  by  a jury  it  is,  in  my 
opinion,  not  only  within  the  jurisdiction  of  the  Court  or  a 
Judge  before  the  trial,  but  it  is  their  duty  to  strike  out  the 
jury  notice.  In  many  cases,  where  the  alleged  facts  are 
not  verified,  as  in  the  Conmee  case,  it  is  probable  that  the 
Judge  at  the  trial  is  the  proper  officer  to  apply  to.  But  to 
say  that  in  every  case  the  application  is  to  be  made  to 
him : to  say  that  we  have  the  power  but  we  must  not 
exercise  it  is  to  abdicate  the  function  we  are  required  by 
the  Legislature  to  discharge. 

Jury  notice  restored. 

[This  decision  has  been  appealed  to  the  Court  of  Appeal.] 
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Costs , scale  of— Rule  218 — Money  paid  into  court  with  defence. 

The  plaintiff  in  an  action  in  the  High  Court  of  Justice  claimed  $296. 14, 
the  balance  of  an  account  of  $896  for  rent  and  goods  sold  and  de- 
livered. 

The  defendants  in  their  statement  of  defence  admitted  a liability  of 
$170.30,  but  claimed  a credit  of  $81. 14,  leaving  a balance  due  of  $89.16, 
which  they  brought  into  court  with  their  defence. 

The  plaintiff  served  notice  under  Rule  218  accepting  the  amount  paid  in  in 
full  of  the  claim,  and  proceeded  to  tax  his  costs.  Upon  taxation  a 
question  arose  as  to  the  scale  of  costs. 

Held . that  the  provision  in  Rule  218,  that  the  plaintiff  may  tax  his  costs, 
does  not  give  him  costs  according  to  any  higher  scale  than  if  he  had 
entered  judgment  for  the  sum  which  he  received  out  of  court ; the  costs 
should  therefore  be  on  the  County  Court  scale,  as  the  whole  amount  of 
the  account  was  over  $800,  and  the  amount  admitted  by  the  defendant 
was  $1 70. 30. 


[March  8,  1887 — Rose,  J.] 


This  was  an  appeal  from  Mr.  Clark,  one  of  the  taxing 
officers,  who  ruled  that  the  plaintiff  was  entitled  to  costs 
according  to  the  High  Court  scale. 

The  defendant  company  also,  by  notice  of  motion  re- 
turnable at  the  same  time,  asked  to  have  the  discretion  of 
the  Court  exercised  in  depriving  the  plaintiff  of  costs. 

The  action  was  brought  by  the  purchaser  of  the  book 
debts  of  the  Bolt  & Iron  Company,  from  the  assignee  of  the 
company,  the  plaintiff  claiming  that  the  defendant  com- 
pany was  liable  to  the  Bolt  & Iron  Company  in  the  sum  of 
$296.14,  balance  of  an  account  for  rent  and  goods  sold  and 
delivered,  amounting  to  $896. 

The  defendant  company,  in  their  statement  of  defence,  ad- 
mitted a liability  of  $170.30,  and  claimed  a credit  of  $81.14 
for  sums  paid  at  the  request  of  the  Bolt  & Iron  Company,  thus 
admitting  a balance  of  $89.16,  which  was  brought  into 
Court  with  the  statement  of  defence. 

The  plaintiff  served  notice  under  rule  218,  accepting  the 
amount  paid  in  in  full  of  the  claim. 

That  rule  provides  that  upon  giving  such  notice,  the 
plaintiff  shall  be  at  liberty  to  tax  his  costs,  and  in  case  of 
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non-payment  within  forty-eight  hours  to  sign  judgment 
for  his  costs  so  taxed. 

Nothing  is  said  in  the  rule  as  to  the  scale,  but  the  taxing 
officer  taxed  the  costs  according  to  the  High  Court  scale. 

Lefroy , for  the  defendants. 

W.  T.  Allan , for  the  plaintiff. 

Rose,  J. — The  practice  prior  to  the  Judicature  Act,  as 
stated  in  Archbold's  Practice,  12th  ed.,  p.  1369,  was  as  fol- 
lows : “A  plaintiff  is  not  entitled  to  costs  without  an  order 
for  that  purpose,  if  less  than  £20  in  an  action  of  contract, 
or  not  more  than  £5  in  an  action  of  tort,  is  paid  into 
Court,  and  such  sum  is  taken  out  in  full  satisfaction  of  the 
plaintiff’s  claim.”  See  also  14th  ed.  of  Archbold , p.  349. 

If  the  plaintiff’s  contention  be  correct,  that  under  rule 
218  he  is  entitled  to  costs  according  to  the  High  Court' 
scale,  the  following  anomaly  would  exist,  viz. : a party 
might  issue  a writ  in  the  High  Court,  claiming  say  $50  on 
a promissory  note.  If  no  defence  be  offered  and  judgment 
entered,  then  under  rule  511  the  plaintiff  would  get  only 
costs  according  to  the  Division  Court  scale.  If,  however, 
the  money  be  paid  into  Court,  then  under  rule  218  the 
plaintiff  would  be  entitled  to  costs  according  to  the  High 
Court  scale.  This  surely  cannot  be  so. 

It  will  be  observed  that  the  rule  says,  “ Shall  be  at 
liberty  * * * to  tax  his  costs,”  but  says  nothing  as  to 
the  scale. 

In  Watson  v.  Garrett,  3 P.  R.  at  p.74,  Richards,  J.,  said  : 
“ I am  not  prepared  to  assent  to  the  proposition,  that  be- 
cause the  order  of  reference  directs  that  the  costs  shall 
abide  the  event,  the  plaintiff,  if  successful,  shall  have  full 
costs,  no  matter  how  small  a sum  he  may  have  had  awarded 
to  him.  I think  it  means  no  more  than  this,  that  he  shall 
have  such  costs  as  under  the  statute  and  rules  of  Court 
a plaintiff  recovering  the  amount  that  he  recovers  by  the 
event  is  entitled  to.” 
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See  also  cases  referred  to  in  Ireland  v.  Pitcher , 11  P.  R. 
403,  and  the  case  of  Andrews  v.  London , decided  in  the 
Chancery  Division  on  the  5th  instant,  (now  reported  ante 
p.  44)  and  the  decision  of  Mr.  J ustice  Armour  at  Cornwall 
in  the  case  of  Tobin  v.  McGillis* 

In  Hyde  v.  Beardsley , 18  Q.  B.  D.  at  p.  247,  A.  L.  Smith,  J., 
said  : “ The  costs  of  the  cause  and  the  reference  are  to  abide 
the  event.  That  means  abide  the  event  according  to  law. 
If  the  plaintiff  recovers  less  than  £50  he  shall  not  have 
High  Court  costs  unless  the  Judge  orders  them.  ” 

In  my  opinion  the  provision  in  rule  218  that  the  plain- 
tiff may  tax  his  costs,  does  not  give  him  costs  according  to 
any  higher  scale  than  if  he  had  entered  judgment  for  such 
sum,  in  other  words  does  not  fix  the  scale. 

It  would  seem  very  unjust  that  a plaintiff  might  to  a 
just  claim  of  say  $90  add  an  unjust  or  unfounded  claim  of 
say  $120,  making  a claim  of  over  $200  as  on  an  unsettled 
account,  and  that  the  defendant,  who  never  denied  his 
liability  for  the  lesser  sum,  could  not  pay  it  into  Court, 
denying  his  liability  as  to  the  balance  without  the  risk  of 
the  plaintiff  accepting  the  amount  actually  owing  and 
fixing  him  with  costs  according  to  the  High  Court  scale. 

TOBIN  V.  MCGILL  I S. 

November  17,  1886.  Armour.  J. — I see  no  reason  to  change  the 
opinion  I expressed  at  the  trial,  that  according  to  the  true  construction 
of  the  mortgage  in  question,  the  defendant  had  paid  into  Court  sufficient 
to  satisfy  the  plaintiff’s  claim,  and  I so  find,  and  I direct  that  the 
plaintiff  do  forthwith  execute  a proper  discharge  of  the  said  mortgage. 
The  rule  as  to  costs  before  the  Judicature  Act  was,  that  if  money  was 
paid  into  Court  in  respect  of  the  whole  cause  of  action,  and  the  plaintiff 
refused  to  accept  it  in  satisfaction,  and  recovered  no  more  at  the  trial,  the 
defendant  was  entitled  to  judgment  and  his  costs  of  suit  : Harrisons 
Common  Law  Procedure  Act,  sec.  102  ; 19  Vic.  ch.  43,  sec.  122.  There 
is  nothing  in  the  Judicature  Act  to  alter  this.  I think,  therefore,  that 
judgment  must  be  entered  for  the  defendant  with  his  full  costs  of  suit.  I 
refer  to  Langridge  v.  Campbell , 2 Ex.  D.  281  ; Berdan  v.  Greenwood , 3 
Ex.  D.  251  ; B nekton  v.  Higgs,  4 Ex.  D.  174  ; Grettonv.  Mees,  7 Ch.  D.  839  ; 
Hawkesley  v.  Bradshaw,  5 Q.  B.  D.  302  ; Wheeler  v.  United  Telephone  Co., 
13  Q.  B.  D.  597  ; Goutard  v.  Carr,  ib.  598  ; Mcllwraith  v.  Green , 14  Q. 
B.  D.  766. 
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It  would  seem  fairer  that  the  action  of  the  parties,  the 
payment  by  the  one  and  acceptance  by  the  other,  should 
primd  facie  determine  the  amount  due  at  the  commence- 
ment of  the  action,  and  that  a plaintiff  who  chooses  to 
make  a claim  he  is  unwilling  to  press,  should  run  the  risk 
of  costs.  Let  him  not  speculate  upon  the  chances  of  what 
the  defendant  may  do,  or  if  he  wishes  to  run  the  risk,  let 
him  do  so  at  his  own  expense. 

If  for  any  reason  that  may  be  just  the  plaintiff  is  en- 
titled to  full  costs,  let  him  apply  to  the  Court  for  an  order 
under  rule  428  ; under  which  rule  also  the  defendant  may, 
if  the  facts  warrant  it,  apply  to  deprive  the  plaintiff  of 
any  or  all  costs.  See  Maclennan,  2nd  ed.,  p.  351,  and 
cases  cited  in  notes ‘to  rule  218. 

I am  asked  by  the  defendants  to  disallow  the  costs  en- 
tirely, because  the  defendants  were  always  ready  and  willing 
to  pay  the  amount  claimed,  and  had  offered  to  do  so  to  the 
assignee  of  the  Bolt  and  Iron  Company,  who  had  refused  to 
accept  such  sum  in  full ; and,  that  the  plaintiff  never  made 
any  demand  before  action : citing  the  case  of  Morris  v. 
Burnett,  65  L.  T.  J.  176. 

The  plaintiff’s  solicitors  put  in  an  affidavit,  stating  that 
they  sent  the  usual  solicitor’s  letter  a week  before  issuing 
the  writ,  and  had  no  reply. 

I think  this  part  of  the  motion  fails. 

The  plaintiff,  as  I have  said,  stated  in  his  claim  that  the 
whole  account  amounted  to  over  $800. 

The  defendant  company  in  their  statement  of  defence  do 
not  deny  this  statement,  possibly  in  one  view  admit  it. 

They  also  admit  a liability  of  $170.30,  and  claim  a credit 
by  way  of  set-off  or  counter-claim  of  $81.14. 

I do  not  see  how  the  plaintiff  could  safely  have  brought 
his  action  in  the  division  Court,  and  think  he  is  entitled 
to  costs  according  to  the  County  Court  scale. 

Unless  the  solicitors  can  settle  the  amount  between 
themselves,  there  must  be  a reference  back  to  the  taxing 
officer  to  review  his  taxation  according  to  such  scale. 

As  the  defendants  have  failed  in  the  one  motion  and  suc- 
ceeded in  the  other,  there  will  be  no  costs  of  this  appeal. 
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McMahon  et  al.  v.  Lavers. 


Jury  notice — Legal  and  equitable  issues — C.  L.  P.  Act , secs.  257  and  258 . 

The  plaintiffs  sued,  as  executors  of  McB.,  to  recover  from  the  defendant, 
a solicitor,  money  placed  in  his  hands  for  investment,  and  notes  and 
money  received  by  him  as  solicitor  and  agent  for  McB.,  and  prayed  that 
the  defendant  might  be  ordered  to  assign  certain  securities  in  his  hands. 
The  defendant  set  up  by  way  of  defence  a certain  agreement,  under 
which  he  alleged  that  the  plaintiffs  were  estopped  from  making  their 
claim.  The  plaintiffs  then  amended  their  statement  of  claim,  setting 
up  fraud  in  procuring  this  agreement,  and  asked  that  it  might  be  de- 
clared void,  and  be  delivered  up  to  be  cancelled. 

Held , that  the  case  came  within  secs.  257  and  258  of  the  C.  L.  P.  Act, 
and  that  the  legal  issues  should  be  tried  by  a jury,  and  the  equitable 
issues  by  a Judge  without  a jury,  unless  the  Judge  at  the  trial,  in  the 
exercise  of  his  discretion,  chose  to  try  the  whole  case  without  a jury  ; 
but  that  the  defendant  was  not  entitled  as  a matter  of  right  to  have  the 
jury  notice  struck  out. 

Temperance  Colonization  Society  v.  Evans , ante  p.  48,  followed. 

[March  12,  1887 — The  Common  Pleas  Division .] 

This  was  an  appeal  from  an  order  of  Galt,  J.,  affirming 
an  order  of  John  Winchester,  Esq.,  acting  Master  in  Cham- 
bers, which  order  dismissed  an  application  by  the  defendant 
to  strike  out  the  jury  notice. 


W.  H.  P.  Clement , for  the  appeal. 

Watson,  contra. 

Rose,  J. — It  is  contended  that  the  plaintiffs  claim  relief 
that  could  have  formerly  only  been  had  in  the  Court  of 
Chancery,  and  that  therefore  the  defendant  is  entitled  as 
a matter  of  right  to  have  his'order  granted,  under  Pawson 
v.  Merchants  Bank,  11  P.  R.  72. 

The  plaintiffs’  claim  is  for  moneys  said  to  have  been 
placed  in  the  defendant’s  hands  by  one  Dennis  McBride, 
to  be  invested  on  mortgage,  the  defendant  being  at  the 
time  his  solicitor, 

The  plaintiffs  sue  as  executors  of  the  will  of  McBride. 

The  claim  also  includes  certain  promissory  notes  and 
moneys  received  by  the  defendant  as  solicitor  and  agent  of 
McBride. 
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As  thus  stated  the  action  would,  prior  to  the  Judicature 
Act,  have  been  what  was  known  as  a purely  common  law 
action.  The  plaintiffs,  however,  ask  to  have  it  ordered 
that  certain  securities  in  the  defendant’s  hands  be  assigned 
to  the  plaintiffs.  The  defendant  sets  up  by  way  of  defence  a 
certain  agreement,  under  the  terms  of  which  the  plaintiffs, 
as  he  claims,  are  estopped  from  making  the  said  claims. 

The  plaintiffs  then  amended  their  statement  of  claim, 
setting  up  fraud  in  the  drawing  of  the  paper  writing,  and 
in  procuring  the  plaintiffs  to  execute  the  same,  and  ask 
that  it  may  be  declared  void  and  delivered  up  to  be  can- 
celled. 

The  claim  is  also  for  payment  of  the  moneys  alleged  to 
be  owing. 

There  are  therefore  upon  the  record  claims  both  legal 
and  equitable,  and  the  case  comes  within  secs.  257  and  258 
of  the  C.  L.  P.  Act,  R.  S.  O.  ch.  50  ; see  Maclennan,  2nd 
ed.,  p.  62 ; under  which  the  legal  issues  may  be  tried  by  a 
jury,  and  the  equitable  by  a Judge  without  the  interven- 
tion of  the  jury,  and  the  equitable  issues  may  also  by 
order  be  tried  by  the  jury. 

The  procedure  at  the  trial  would  be  simple.  The  jury 
would  be  asked  certain  questions,  disposing  of  the  facts  as 
to  the  indebtedness,  and  as  to  the  fraud,  and  upon  their 
findings  the  Judge  would  enter  such  judgment  as  he  might 
think  just,  in  accordance  with  such  findings. 

The  case  comes  within  the  decision  of  the  Chancery 
Divisional  Court  on  the  5th  inst.,  in  the  case  of  Tem- 
perance Colonization  Society  v.  Evans , ante  p.  48,  as  I 
understand  that  decision;  and  is,  I think,  in  principle 
governed  by  Pawson  v.  Merchants  Bank , 11  P.  R.  72,  as 
it  cannot,  in  any  sense,  be  said  to  have  been  formerly 
within  the  exclusive  jurisdiction  of  the  Court  of  Chancery. 

The  appeal  fails,  and  must  be  dismissed,  with  costs  in  the 
cause  to  the  plaintiffs  in  any  event. 

No  doubt  if  the  learned  Judge  at  the  trial  thinks  it 
more  convenient  to  try  the  case  without  a jury  he  will 
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exercise  his  discretion,  but  the  defendant  is  not  entitled  to 
the  order  as  a matter  of  right. 


Cameron,  C.  J.,  and  Galt,  J.,  concurred. 

Appeal  dismissed. 


Dobie  v.  Lemon. 


Judgment  by  default — Setting  aside — Security — Disposal  of  property — 

Interest. 

The  plaintiff  claimed  $923.13,  the  balance  of  an  account,  and  interest 
thereon,  and  signed  judgment  for  default  of  an  appearance  upon  the 
special  indorsement  of  his  writ  of  summons  for  $1,253. 

The  defendant  moved  to  set  aside  the  judgment,  swearing  that  he  had  failed 
to  enter  an  appearance  owing  to  a misapprehension,  denying  positively 
that  he  owed  the  plaintiff  anything,  and  alleging  that  he  at  one  time 
owed  him  $250,  but  that  it  had  been  satisfied  by  the  plaintiff  taking  one 
A.  as  his  debtor  instead  of  the  defendant,  and  further,  that  if  the  debt 
had  not  been  satisfied  by  A.,  it  was  barred  by  the  Statute  of  Limita- 
tions. No  affidavit  was  filed  on  behalf  of  the  plaintiff  verifying  the  debt, 
and  the  arrangement  as  to  substituting  A.  was  not  denied.  A local 
Judge  set  aside  the  judgment,  but  only  on  the  terms  that  the  defendant 
should  give  security  for  or  pay  into  court  the  sum  of  $250. 

Held , that  if  upon  an  application  by  the  plaintiff',  under  Rule  80  or  Rule 
324,  for  leave  to  enter  judgment,  such  a defence  had  been  sworn  to, 
and  such  circumstances  had  appeared,  the  application  would  not  have 
been  granted,  and  payment  into  Court  or  security  would  not  have  been 
exacted  from  the  defendant  as  a condition  of  his  being  allowed  to 
defend  ; there  is  no  substantial  difference  between  the  case  where  a 
party  seeks  the  right  to  defend  before  judgment  signed,  and  the  case 
where  the  judgment  has  been  signed  on  account  of  a slip  or  misappre- 
hension, and  the  defendant  makes  out  a case  giving  him  the  right  to 
defend  ; and  therefore  terms  should  not  have  been  imposed  upon  the 
defendant.  The  disposal  by  the  defendant  of  his  property  liable  to  exe- 
cution since  the  service  of  the  writ  of  summons  upon  him  was  not  a 
matter  to  disentitle  him  to  relief  that  otherwise  could  not  properly  have 
been  denied  him. 

Bunvades  v.  Mesquita , 1 Q.  B.  D.  418,  followed. 

Semb/e,  if  the  defendant’s  statements  were  true,  the  plaintiff  would  not 
have  been  entitled  to  interest  on  the  amount  of  his  claim,  and  the  judg- 
ment would  have  been  irregular. 

[March  12,  1887 — The  Common  Pleas  Division.  ] 

Appeal  by  the  defendant  from  an  order  of  Armour,  J. 
in  Chambers. 
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The  facts  appear  in  the  judgment. 

C.  J.  Holman , for  the  defendant. 

Aylesworth,  for  the  plaintiff. 

Cameron,  C.  J. — The  defendant  has  appealed  from  au 
order  of  Armour,  J.,  in  Chambers,  made  on  the  26th  day 
of  November,  1886,  dismissing  an  appeal  from  an  order 
made  by  Samuel  J.  Lane,  Esquire,  local  Judge  of  the  High 
Court  of  Justice  at  Owen  Sound  in  and  for  the  county  of 
Grey,  on  the  17th  day  of  November,  1886,  setting  aside  a 
judgment  signed  by  the  plaintiff  against  the  defendant, 
for  want  of  appearance,  upon  his  giving  security  to  the 
satisfaction  of  the  local  registrar  of  this  Court  at  Owen 
Sound  to  the  amount  of  $250,  or  paying  into  Court,  in  lieu 
thereof,  the  sum  of  $250  to  abide  the  result  of  the  action,, 
and  upon  his  paying  to  the  plaintiff  the  costs  necessarily 
incurred  by  him  subsequently  to  the  time  when  the  de- 
fendant ought  to  have  entered  an  appearance.  The  plain- 
tiff sues  as  the  assignee  of  the  estate  of  J ames  Sutherland, 
and  the  summons  by  which  the  action  was  commenced  was 
endorsed  as  follows:  “The  plaintiff’s  claim  is  for  the  sum 
of  $923.13,  and  for  interest  thereon  since  the  31st  day  of 


October,  A.  D.  1880. 

The  following  are  the  particulars : 

To  cash  supplied  from  June  1st,  1879,  to  June 

30th,  1880,  inclusive $9512  24* 

By  credit — Grain  supplied  by  defendant  to  James 
Sutherland,  from  1st  June,  1879,  to  31st 
October,  1880,  inclusive 8589  11 


$ 923  IS 

and  interest  thereon  at  6 per  cent,  from  the  said  31st  day 
of  October,  1880.” 

The  summons  was  issued  on  17th  day  pf  September, 
1886,  and  served  on  the  9th  day  of  October  following,  and 
on  the  19th  day  of  October  judgment  was  signed  for 
$1253  and  $17.71  costs. 
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On  the  6th  day  of  November,  1886,  the  defendant  ob- 
tained from  the  said  local  Judge  a summons  calling  on  the 
plaintiff  to  shew  cause  on  the  10th  November,  1886,  why 
the  judgment  should  not  be  set  aside,  and  the  defendant 
■admitted  to  defend  the  action  upon  the  grounds : (1)  The 
•copy  of  the  writ  of  summons  served  upon  the  defendant 
•does  not  shew  the  Division  to  which  the  action  belongs 
nor  the  officer  by  whom  it  was  issued,  nor  is  it  a copy  of 
the  writ  of  summons  in  the  action,  nor  does  it  purport  to 
be  signed  by  any  officer  of  the  Court.  (2)  The  plaintiff’s 
claim  is  as  assignee  of  the  estate  of  James  Sutherland,  but 
the  writ  of  summons  contains  no  endorsement  shewing 
that  he  sues  in  such  representative  capacity.  (3)  There 
is  no  such  special  endorsement  upon  the  writ  of  summons 
of  the  particulars  of  the  plaintiff’s  claim  as  entitles  the 
plaintiff  to  sign  final  judgment  for  debt  and  costs  in  default 
of  appearance  (4)  The  materials  upon  which  the  said 
judgment  is  signed  are  further  defective  in  that  the  affidavit 
of  service  states  the  writ  of  summons  herein  was  issued 
out  of  the  office  of  the  clerk  of  this  Court,  whereas  in  fact 
it  was  issued  out  of  the  office  of  the  local  registrar  of  this 
honorable  Court  at  Owen  Sound  ; and  in  that  the  affidavit 
of  non-appearance  states  simply  that  no  appearance  was  at 
the  time  of  signing  judgment  entered  in  the  office  of  the 
clerk  of  this  Court,  whereas  there  should  have  been  filed 
(which  was  not  done)  an  affidavit  that  no  appearance  was 
then  entered  for  the  defendant  in  the  office  of  the  local 
registrar  at  Owen  Sound.  (5)  The  defendant  has  a good 
defence  upon  the  merits  to  this  action.  And  upon  other 
grounds  disclosed  in  the  affidavits  and  papers  filed  upon 
signing  the  said  judgment,  and  in  the  affidavits  of  the  de- 
fendant and  Duncan  Morrison,  now  filed,  all  of  which  ma- 
terials the  defendant  proposes  to  use  on  this  application. 

In  the  defendant’s  affidavit  in  support  of  the  summons, 
he  swore  that  upon  being  served  with  the  writ  of  sum- 
mons he  called  upon  the  plaintiff  and  informed  him  that 
he  owed  said  James  Sutherland  nothing ; that  the  claim 
had  been  long  settled  ; that  the  plaintiff  informed  him  that 


XII.] 


DOBIE  V.  LEMON. 


67 


he  could  do  nothing  and  knew  nothing  about  it ; that  he 
was  simply  acting  for  the  Merchants  Bank,  that  the 
manager  of  the  bank,  Mr.  McIntosh,  was  very  ill,  and  on 
that  account  defendant  could  not  see  him ; but  it  was,  as 
he,  defendant,  then  understood,  agreed  between  the  plaintiff 
and  him  that  he,  defendant,  should  go  and  see  Mr.  Suther- 
land, that  he  did  see  Mr.  Sutherland,  who  stated  that  he 
had  not  time  to  go  into  the  matter  but  promised  to  do  so 
soon,  and  said  there  would  be  nothing  more  done  about  it 
until  they  went  through  the  accounts  together  and  saw 
how  the  matter  stood  ; that  relying  on  this  he  entered  no 
appearance,  and  the  next  he  heard  of  the  matter  was  a 
seizure  of  his  goods  by  the  sheriff,  under  execution  issued 
upon  the  judgment ; that  he  owes  neither  the  plaintiff  nor 
the  said  James  Sutherland  anything ; that  his  original 
indebtedness  to  James  Sutherland  did  not  amount  to  more 
than  $240,  and  this  was  paid  by  Mr.  Sutherland  agreeing 
to  accept  in  lieu  of  his  claim  therefor  one  Alexander 
Ainslie,  who  was  then  storing  grain  for  Sutherland  at 
Leith,  and  who  agreed  with  Mr.  Sutherland  to  pay  the 
same,  and  he,  defendant,  had  been  informed  by  Ainslie  and 
believed  that  he  did  so  pay  the  same ; and  the  defendant 
claimed,  even  if  Ainslie  had  not  paid  the  same,  all  claims 
of  the  said  Sutherland  had  been  barred  by  the  Statute  of 
Limitations,  and  he  relied  also  upon  that  statute  as  a 
defence. 

Duncan  Morrison,  one  of  the  firm  of  Creasor  &;  Morrison, 
defendant’s  solicitors,  by  affidavit  verified  the  proceedings 
on  which  judgment  was  signed,  and  that  the  defendant 
had  a good  defence  to  the  action  on  the  merits. 

In  answer  to  the  application  before  the  local  Judge  the 
plaintiff  filed  affidavits.  The  plaintiff'  swore  that  at  the 
time  the  defendant  called  on  him,  as  stated  in  his  affidavit, 
defendant  said  he  would  see  Mr.  Sutherland,  and  he,  plain- 
tiff, then  told  him  it  would  be  of  no  use  for  him  to  see  Mr. 
Sutherland  ; that  the  only  one  he  could  make  any  arrange- 
ment with  was  Mr,  McIntosh,  the  manager  of  the  Mer- 
chants’ Bank  at  Owen  Sound;  that  he,  plaintiff,  was  not 
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then  aware  that  Mr.  McIntosh  was  ill.  The  defendant 
asked  him  what  he  had  better  do,  and  he,  plaintiff,  told  him 
he  should  enter  an  appearance  at  once ; that  he  would 
have  to  defend  the  action.  He  then  asked  if  he,  plaintiff, 
could  not  enter  an  appearance  for  him  ? He  told  him  he 
would  have  to  go  to  a solicitor,  and  recommended  one,  and 
plaintiff  believed  the  defendant  had  gone  to  a solicitor  to 
enter  an  appearance  for  him.  That  he,  plaintiff,  gave  de- 
fendant no  reason  to  understand,  nor  did  he  say  anything 
from  which  he  could  infer  that  he  could  or  was  to  make 
any  arrangement  with  Mr.  Sutherland.  That  he  distinctly 
told  him  that  Mr.  Sutherland  could  do  nothing  in  the  mat- 
ter, and  any  arrangement  he  made  must  be  made  with  Mr. 
McIntosh. 

James  Sutherland,  plaintiff’s  assignor,  made  affidavit 
that  after  the  summons  had  been  served  and  before  judg- 
ment he  met  defendant  coming  out  of  the  office  of  his 
solicitors,  Messrs.  Creasor  & Morrison,  and  defendant  said 
he  had  been  sued  and  did  not  owe  the  amount  sued  for; 
and  stated  further  the  balance  owing  by  him  did  not 
exceed  $250.  The  defendant  admitted  then  that  he  owed 
$250,  but  contended  that  was  all  he  did  owe.  That  after 
the  sheriff  made  a seizure  defendant  contended  the  amount 
was  too  large,  that  he  only  owed  the  estate  about  $250 ; 
and  then  defendant  said  if  he,  Sutherland,  had  gone  to  him 
he  would  have  paid  him  from  $50  to  $100,  and  gave  him 
to  understand  that  sum  would  have  been  for  his  own  use 
had  he  gone  to  him  for  a settlement  instead  of  allowing  it 
to  be  sued.  That  he  offered  the  defendant  any  assistance 
in  his  power  to  arrive  at  a settlement  if  the  amount  sued 
for  was  too  much,  but  neither  told  the  defendant  nor  gave 
him  to  understand  there  would  be  nothing  more  done  about 
it  till  the  accounts  were  gone  into.  That  before  making 
the  assignment  to  the  plaintiff  he  frequently  spoke  to 
defendant  about  the  amount,  and  he  never  made  any 
objection,  but  always  promised  if  he  were  able  he  would 
pay  it. 
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John  Milbourn  Kilbourn,  one  of  the  plaintiff’s  solicitors, 
swore  that  he  bad  examined  the  defendant  as  a judgment 
debtor  in  the  action  touching  the  disposition  made  by  him 
of  his  property  on  the  4th  day  of  November;  and  de- 
fendant then  stated  in  effect,  on  oath,  that  since  the  issue 
■ of  the  writ  of  summons  he  had  sold  and  conveyed  to  his 
wife’s  father,  one  J ohn  Kennedy,  a farmer  residing  in  the 
township  of  Arran,  the  only  parcel  of  real  estate  owned 
by  him,  for  the  sum  of  $600  ; that  he  had  received  the  full 
amount  of  the  purchase  money  therefor;  that  he  had 
handed  the  same  to  his  wife,  and  did  not  know  what 
amount  thereof  his  said  wife  still  had.  The  defendant  also 
claimed  to  have  recently  received  the  sum  of  $240,  in  cash 
and  note,  as  purchase  money  of  a horse,  buggy,  and  harness 
sold  by  him,  but  still  remaining  in  his  possession,  and  got 
said  note  cashed,  but  he  had  none  of  the  money  remaining. 
And  the  deponent  verily  believed,  if  the  judgment  should 
be  set  aside  without  payment  into  Court  of  the  amount 
being  made  or  security  given,  the  plaintiff’s  judgment  or 
debt  will  be  lost  to  him. 

William  Thomas  Moore,  deputy  sheriff,  made  affidavit 
that  the  defendant’s  goods  were  seized  under  the  execution 
in  this  cause  on  the  30th  day  of  October ; and  after  that 
seizure  the  defendant  told  him  that  when  defendant  quit 
dealing  with  Sutherland  he  only  owed  him  about  $280, 
-and  that  he  and  said  Sutherland  made  an  arrrangement 
whereby  Sutherland  was  to  give  him  credit  on  account  of 
this  indebtedness  of  $280  for  any  sum  that  he  Sutherland 
might  become  indebted  to  one  Alexander  Ainslie  in  respect 
of  storage  of  grain  for  said  Sutherland  ; and  that  shortly 
after  Sutherland  made  other  arrangements  with  Messrs. 
Ross  Brothers,  for  buying  and  storing  grain,  and  he 
supposed  Ainslie  had  not  paid  very  much  on  his,  defend- 
ant’s, account.  The  defendant  then  offered  to  give  security 
for  the  forthcoming  of  the  stuff  seized,  if  the  plaintiff 
would  refer  to  the  books  and  give  him  credit  for  the 
amount  of  Ainslie’s  storage  account,  on  the  said  balance  of 
$280,  and  the  defendant  stated  he  would  pay  the  balance 
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remaining.  That  the  only  chattels  outside  of  the  hotel 
furniture  in  defendant’s  possession  are  a horse  and  buggy, 
which  were  first  claimed  by  the  defendant’s  wife,  and  sub- 
sequently by  one  De  LaMatter,  as  purchased  from  the  de- 
fendant. And  if  the  claim  for  rent  and  the  claim  of  the 
defendant’s  wife  or  De  LaMatter  to  said  horse,  buggy,  and 
harness  are  substantial,  there  will  be  little  or  nothing  left 
to  satisfy  the  plaintiff's  execution. 

The  defendant  on  the  20th  day  of  November,  1886, 
made  a further  affidavit,  in  which  he  stated  he  had  heard 
read  copies  of  the  affida\its  of  James  Sutherland,  William- 
Thomas  Moore,  and  the  plaintiff,  and  he  swore  that  he  un- 
derstood from  both  the  plaintiff  and  James  Sutherland  that 
nothing  further  would  be  done  in  the  action  until  the  de- 
fendant and  Sutherland  went  into  the  accounts.  And,  in- 
consequence, he  did  not  consult  any  solicitor  about  the  ac- 
tion until  after  the  sheriff  had  seized ; and  it  is  entirely 
incorrect,  as  stated  in  the  affidavit  of  Sutherland,  that  he, 
Sutherland,  saw  defendant,  after  the  summons  was  issued 
and  before  judgment,  coming  out  of  the  office  of  Creasor 
& Morrison,  for  he  was  not  in  their  office  during  that  time, 
and  he  did  not  enter  their  office  or  consult  them  until  after 
the  sheriff  had  seized  : that  although  he  did  state  to  different 

O 

persons  that  his  indebtedness  to  Sutherland  was  not  origi- 
nally more  than  about  $250,  he  never  admitted  to  any  one 
that  he  was  still  indebted  to  him  or  his  assignee  in  that  or 
any  other  amount ; but,  on  the  contrary,  always  claimed 
and  believed  that  he  could  prove  that  the  said  Sutherland 
agreed  to  accept  Alexander  Ainslie  as  his  debtor  for  the 
amount  he,  defendant,  then  owed  Sutherland,  and  that  the 
said  Alexander  Ainslie  paid  such  amount.  And,  moreover,, 
he,  defendant,  claimed  that  the  demand  sued  on  was  barred 
by  the  Statute  of  Limitations.  On  the  23rd  of  November 
the  defendant  made  a further  affidavit,  in  which  he  stated 
that  it  had  been  called  to  his  recollection  that  on  the  18th 
day  of  October  last  he  did  call  at  Creasor  & Morrison’^ 
office  in  reference  to  a letter  received  from  them,  claiming 
on  behalf  of  Messrs.  Ross  Brothers  a small  amount  for 
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goods  furnished  to  the  defendant,  on  which  occasion  he 
only  saw  a clerk,  Arthur  Spence,  and  made  no  reference  to, 
and  had  no  conversation  about  this  action. 

Duncan  Morrison,  of  the  firm  of  defendant’s  solicitors,  also 
made  a further  affidavit,  in  which  he  swore  that  the 
defendant  did  not  consult  his  firm  in  regard  to  this  action 
until  Monday  the  1st  day  of  November,  when  he  under- 
stood from  him  his  goods  had  been  seized  on  the  Saturday 
preceding  : and  that  owing  to  the  absence  from  town 
of  both  the  local  Judges  of  the  county  of  Grey  he  could 
not  after  getting  the  materials  therefor  ready  obtain  a 
summons  to  set  aside  said  judgment  until  the  following- 
Saturday,  the  6th  day  of  November. 

As  was  pointed  out  by  Mr.  Holman  in  the  argument, 
there  is  no  affidavit  filed  on  behalf  of  the  plaintiff  verifying 
the  debt,  or  claim,  and  the  plaintiff’s  assignor,  Sutherland 
has  not  denied  that  there  was  the  arrangement  made 
between  him  and  the  defendant  that  the  defendant  has 
sworn  to,  that  he  Sutherland  was  to  take  Ainslie  for  the 
balance  that  was  then  due  to  him.  The  transaction  is  not 
sufficiently  stated  in  the  affidavits  for  the  Court  to  form 
an  opinion  as  to  whether  the  agreement  itself,  without 
Ainslie  having  paid  Sutherland  the  balance,  amounts  to  a 
satisfaction  as  against  the  plaintiff  of  such  balance.  But 
the  defendant  in  positive  terms  denies  that  he  owes  the 
plaintiff  or  Sutherland  anything,  and  also  alleges  that  he 
claims,  even  if  the  debt  has  not  been  satisfied  by  Ainslie, 
it  is  barred  by  the  Statute  of  Limitations.  Under  these  cir- 
cumstances, and  the  matters  brought  before  the  Court  on 
the  affidavits,  I think  there  can  be  no  reasonable  doubt 
that  neither  under  rule  80  nor  under  rule  324  could  the 
plaintiff  have  obtained  judgment  for  any  sum  whatever 
without  trial : see  Hughson  v.  Gordon,  10  P.  R.  565,  and 
Ontario  Bank  v.  Burke,  10  P.  R.  561,  and  the  authorities 
there  referred  to.  There  can  be  no  doubt  either,  upon  thn 
affidavits  on  both  sides,  that  the  defendant  has  consistently 
denied  his  liability  to  any  greater  amount  under  any  cir- 
cumstances than  $250  ; or,  if  the  deputy  sheriff  is  right  in 
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his  recollection  ot‘  what  the  defendant  said  to  him,  $280  ; 
hut  he  always  stated,  too,  that  that  amount  had  been  satis- 
fied by  the  alleged  arrangement  between  him  and  Suther- 
land, and  not  denied  by  Sutherland  to  have  been  made, 
except  by  implication,  when  Sutherland  swears  that  the 
defendant  frequently  spoke  of  his  indebtedness  and  said 
he  would  pay  the  amount  when  able.  What  amount  he 
thus  promised  to  pay  Sutherland  does  not  state.  Then  the 
defendant  further  contended  that  the  plaintiff’s  claim  was 
barred  by  the  Statute  of  Limitations,  and  this  is  a defence 
he  must  have  been  allowed  to  set  up  if  made  apparent, 
though  he  in  his  defence,  in  the  first  instance,  might  have 
omitted  to  set  it  up : Seaton  v.  Fenwick,  7 P.  R 146  ; Macl- 
docks  v.  Holmes,  1 B.  & P.  228 ; McIntyre  v.  Canada  Co., 
18  Gr.  367.  Then  looking  at  the  claim  as  presented  by 
the  writ  of  summons,  it  was  in  fact  barred  unless  the  plain- 
tiff proved  that  the  payments  he  has  given  credit  for  were, 
or  some  of  them  were,  made  on  or  after  the  17th  day  of 
September,  1880.  The  statement  of  claim  shews  the  money 
was  advanced  to  the  defendant  on  the  30th  June,  1880,  and 
nothing  more  appearing,  prima  facie  that  sum  became  re- 
payable on  request,  that  is  in  law,  at  once,  and  so  the 
statute  commenced  to  run  on  and  from  the  30th  June,  1880, 
and  there  was  a bar  of  the  action  by  operation  of  the 
statute  when  the  writ  of  summons  was  issued ; the  burden 
of  removing  which  rested  upon  the  plaintiff.  The  defend- 
ant may  be  in  error  in  alleging  that  it  was  understood 
between  him  and  the  plaintiff, and  between  him  and  Suther- 
land, that  nothing  further  would  be  done  until  he  and 
Sutherland  had  gone  into  the  accounts  ; but  that  certainly 
would  have  been  a most  reasonable  arrangement  to  make. 
In  the  nature  of  things  the  plaintiff  would  know  nothing 
•of  the  matter  except  through  information  derived  from 
Sutherland  or  his  books,  and  the  latter,  without  verification, 
would  avail  nothing  in  the  way  of  proof.  It  may  be  quite 
true,  as  the  plaintiff  said,  that  no  arrangement  could  be 
made,  if  he  referred  to  arranging  the  terms  of  settlement 
of  any  balance  that  might  be  found  due,  without  the  approval 
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or  consent  of  Mr.  McIntosh,  the  manager  of  the  Merchants 
Bank,  who  was  I presume  Sutherland’s  principal  creditor. 
But  Mr.  McIntosh  was  as  ignorant,  presumably,  of  the  true 
position  of  the  claim  against  the  defendant  as  the  plain- 
tiff, and  had  to  rely  on  Sutherland  to  establish  the  claim. 
Then  nothing  would  be  more  reasonable  than  that  Suther- 
land should  go  over  the  accounts  with  the  defendant  and 
ascertain  the  true  balance,  if  any,  against  the  defendant. 
The  defendant’s  story  is  then  exceedingly  probable,  if  in- 
vented. The  plaintiff'  knew  of  the  defendant’s  contention, 
and  even  recommended  to  him  a solicitor  to  act  in  his  de- 
fence, and  therefore  had  no  reason  to  think  a defence 
would  not  be  made.  There  can  be  no  question  then  that 
the  learned  local  Judge  was  right  in  ordering  the  judgment 
to  be  set  aside,  and  the  only  question  is,  which  is  the 
crucial  one  and  the  only  one  relied  on  in  the  argument  of 
the  appeal,  was  he  right  in  imposing  upon  the  defendant,  as 
a term  of  that  proper  relief,  the  burden  of  paying  into 
Court,  or  finding  security  for  the  payment  of  $250  ? That 
is,  was  it  just  to  enable  the  defendant  to  defend  a claim  he 
altogether  disputed,  amounting  to  $1003,  to  require  him  to 
pay  or  secure  $250,  which  he  admitted  at  one  time  he  was 
liable  for,  but  contended  on  two  grounds  he  was  no  longer 
liable  for  ? — that  is  to  say,  on  the  meritorious  as  well  as  legal 
ground  of  payment  or  satisfaction ; and  secondly  on  the 
solely  legal  ground  that  the  claim  was  barred  by  the 
Statute  of  Limitations  ? To  me  it  seems  the  defendant  has 
presented  a prima  facie  case  of  defence  to  the  claim  for 
the  $250,  as  he  did  to  the  rest  of  the  claim;  and  it  would  be 
quite  as  just  to  require  him  to  give  security  for  the  whole 
claim  as  for  the  portion.  It  appears  to  me  that  the  lan- 
guage of  Cockburn,  C.  J.,  in  Runnacles  v.  Mesquita , 1 Q. 
B.  D.  at  p.  418,  is  very  applicable  to  the  present  case, 
though  there  the  order  appealed  from  was  made  on  an  ap- 
plication for  leave  to  sign  judgment  under  the  English  rule 
equivalent  to  rule  80  of  our  Judicature  Act : — “ We  are 
agreed  that  the  order  of  my  brother  Denman,  in  making 
it  a condition  to  the  defendant  being  let  in  to  defend  that 
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he  should  pay  money  into  Court,  was  going  too  far.  The 
Court  is  always  very  unwilling  to  interfere  with  any  matter 
which  is  in  the  discretion  of  a Judge  at  Chambers.  But 
this  is  a new  power,  and  it  is  a discretion  which  must  be 
exercised  most  scrupulously.  This  is  the  commencement  of 
a new  system,  and  of  a practice,  hitherto  only  applicable  to 
bills  of  exchange,  superseding  the  ordinary  forms  of  law 
where  the  defendant’s  liability  has  to  be  made  out  by  evi- 
dence. And  I think  we  must  not  hesitate  to  establish  a pre- 
cedent that,  when  the  defendant  goes  beyond  the  mere  form 
of  stating  that  he  has  a good  defence,  and  states  what  his  de- 
fence is,  and  gives  reason  for  thinking  his  defence  is  substan- 
tial and  will  be  sustained  in  evidence,  the  defendant  ought 
not  to  be  compelled  to  pay  money  into  Court  as  a condition 
to  his  being  allowed  to  come  in  and  defend  the  action.  In  the 
present  case  the  defendant  does  more  than  state  he  has  a 
good  defence  : he  makes  affidavit  that  the  contract  was 
for  a much  less  sum  than  what  he  has  already  paid  the 
plaintiff ; that  the  work  is  ill  done,  and  he  has  paid  already 
more  than  it  is  worth  ; and  he  is  naturally  desirous  to 
submit  the  matter  to  a jury  or  a competent  tribunal  such 
as  an  arbitrator,  and  I think  he  ought  to  have  this 
opportunity  without  being  compelled  to  pay  money  into 
Court.  The  order,  therefore,  of  the  Master,  which  my 
brother  Denman  has  affirmed,  was,  I think  an  order  not 
within  what  may  be  called  the  proper  exercise  of  the 
discretion  of  a Judge.” 

There  seems  to  me  no  substantial  difference  be- 
tween the  case  where  a party  seeks  the  right  to 
defend  an  action  before  judgment  signed,  and  the  case 
where  the  judgment  has  been  signed  on  account  of  a slip 
or  misapprehension,  and  the  defendant  makes  out  a case 
giving  him  the  right  to  defend.  In  one  aspect  the  burden 
of  shewing  a jprimd  facie  right  is  changed.  Before  judg- 
ment the  plaintiff  is  bound  to  make  out  a case  entitling 
him  to  judgment.  After  judgment  it  is  for  the  defendant 
to  shew  primd  facie , he  has  a reasonable  ground  of 
defence. . But  when  that  ground  is  established  the  defend- 
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ant  should  be  in  no  worse  position  than  he  would  have 
been  in  if  he  had  not  for  some  excusable  cause  neglected 
to  appear,  the  plaintiff  not  being  placed  in  a worse  position 
through  that  neglect  than  he  otherwise  would  have  held. 
In  this  case  there  is  nothing  to  shew  that  by  letting  the 
defendant  in  to  defend,  the  plaintiff  is  prejudiced  in  any 
way  that  he  would  not  have  been  had  the  defendant 
appeared  in  the  ordinary  course.  It  is  to  be  observed  that 
the  plaintiff  has  signed  judgment  for  interest  amounting 
to  $329.87,  and  there  is  nothing  in  the  statement  of  claim 
to  shew  as  matter  of  law  the  plaintiff  is  entitled  to  interest ; 
the  allowance,  or  disallowance  of  that  part  of  the  claim 
being  matter  for  the  discretion  of  the  jury  or  the  Court.  It 
is  true  that  entering  no  defence  admitted  the  claim  for 
interest,  as  well  as  the  principal  sum  on  which  the  interest 
was  calculated  ; but  if  we  assumed  the  defendant’s  case  as 
presented  in  the  affidavits  filed  was  correct,  we  might  resort 
to  the  course  indicated  by  Chief  Baron  Pollock  in  Rodway 
v.  Lucas.  10  Ex.  667,  as  the  proper  one  to  be  pursued,  and  set 
aside  the  plaintiff’s  judgment  with  costs.  The  learned  Chief 
Baron  there  said  (at  p.  673:)  “In  the  case  of  Rodway  v.  Lucas, 
which  was  argued  before  us  yesterday,  and  in  which  we 
decided  that  the  25 th  section  of  the  Common  Law  Pro- 
cedure Act,  1852,  authorized  interest  to  be  claimed  by  the 
special  endorsement  on  the  writ ; we  wish  that  it  should 
be  distinctly  understood  by  the  profession,  that  in  all  cases, 
except  bills  of  exchange  and  promissory  notes,  (as  to  which 
it  is  the  usual  practice  of  the  Court  to  allow  interest  as  a 
matter  of  course  when  the  jury  give  a verdict  for  the 
plaintiff),  if  we  find  that  any  party  not  entitled  to  interest 
under  an  express  or  implied  contract  shall  nevertheless 
claim  it  by  a special  endorsement  on  the  writ,  in  order  to 
gain  an  improper  advantage,  and  in  default  of  appearance 
sign  judgment  for  a larger  sum.  than  he  is  really  en- 
titled to,  we  will  not  only  set  aside  such  judgment,  but 
visit  the  attorney  with  the  consequences  of  his  abuse  of 
the  law,  by  making  him  pay  the  costs.” 
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We  have  not  been  furnished  with  the  reasons  of  either 
the  learned  local  Judge  or  of  my  learned  brother  Armour, 
for  the  decision  arrived  at  by  them  in  imposing  the  onerous 
terms  of  the  order,  in  giving  the  plaintiff  the  relief  to  which 
they  and  we  think  he  was  entitled.  Probably  the  alleged  dis- 
position made  by  the  defendant  of  his  property  may  have  in- 
fluenced them  in  so  doing ; but  whatever  may  have  been  the 
defendant’s  reason  for  disposing  of  his  property,  he  could 
have  made  such  disposition  of  it  if  he  had  appeared  to  the 
action  and  defended  it,  as  he  had  a perfect  right  to  do;  and  in 
my  judgment  we  have  no  right,  on  the  material  before  us 
at  present,  to  decide  that  that  disposition  was  improper,  or 
a matter  to  disentitle  him  to  a relief  that  otherwise  could 
not  have  been  properly  denied  him.  I am  therefore  of 
opinion  that  the  defendant’s  appeal  must  be  allowed,  and 
that  the  judgment  signed  by  the  plaintiff  must  be  set  aside 
with  costs,  to  be  costs  in  the  cause  to  the  plaintiff  in  any 
event  of  the  action,  and  that  the  defendant  be  allowed  the 
costs  of  appeals  to  the  Judge  in  Chambers  and  to  this 
Court,  to  be  taxed  as  costs  in  the  cause  to  him  in  any  event 
of  the  action.  I have  not  referred  to  any  of  the  special 
grounds  stated  in  the  summons  to  set  aside  the  judgment, 
as  they  were  not  pressed  on  the  argument  or  our  opinion 
asked  thereon,  and  in  the  view  I have  taken  it  is  not 
necessary  to  consider  them. 

Galt  and  Rose,  JJ.,  concurred. 


Appeal  allowed. 
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Scott  v.  Town  of  Listowel. 
Livingston  v.  Town  of  Listowel. 


Assessment — Appeal — Service  of  notice — Time — R.S.  0.  ch.  180,  secs.  56,59. 

R.  S.  0.  ch.  180,  sec.  59,  regulating  appeals  to  the  county  Judge  from  the 
Court  of  Revision  as  to  the  assessment  of  property,  provides  (sub- sec.  2) 
that  the  person  appealing  shall  serve  upon  the  clerk  of  the  municipality 
within  five  days  after  the  date  limited  by  the  Act  for  closing  the  Court 
of  Revision  a written  notice  of  his  intention  to  appeal : (sub  sec.  3)  that 
the  judge  shall  notify  the  clerk  of  the  day  he  appoints  for  hearing  ap- 
peals ; and  (sub-sec.  4)  that  the  clerk  shall  thereupon  give  notice  to  all 
the  parties  appealed  against.  Sec.  56,  sub-sec.  19,  provides  that  all  the 
duties  of  the  Court  of  Revision  shall  be  completed,  and  the  rolls  finally 
revised,  before  the  1st  day  of  July  in  each  year. 

The  Court  of  Revision  heard  the  appeals  in  question  on  the  10th  June, 
1886,  and  rendered  judgment  on  the  following  day.  Notices  of  appeal 
dated  the  15th  June,  1886,  were  served  upon  the  clerk  on  the  19th;  the 
Court  of  Revision  sat  until  the  5th  July;  on  the  15th  July  the  clerk  noti- 
fied the  judge  that  notice  had  been  given  of  these  appeals  , and  on  the 
26th  July  the  judge  notified  the  clerk  of  the  day  that  he  had  appointed 
for  hearing  the  appeals,  and  the  clerk  notified  the  parties. 

Held,  that  the  limitation  in  sec.  59,  sub-sec.  2,  should  be  construed  to 
mean  that  notice  of  appeal  should  not  be  served  after  the  expiration  of 
five  days  from  the  closing  of  the  Court  of  Revision  ; and  also  that  the 
service  in  this  case  was  within  the  five  days,  as  the  notices  were  in  the 
hands  of  the  clerk  during  the  five  days,  and  w'ere  acted  upon  by  him  ; 
and  further,  that  service  prior  to  the  expiry  of  the  five  days  was  good 
service. 

[February  25,  1887. — Rose,  J.] 

This  was  a motion  for  an  order  for  a writ  of  mandamus 
directed  to  his  Honor  Daniel  Hone  Lizars,  the  Judge  of  the 
County  Court  of  the  county  of  Perth,  directing  him  to  hear 
certain  appeals  to  him  from  the  Court  of  Revision  for  the 
town  of  Listowel. 

The  facts  appear  in  the  judgment. 

Shepley,  for  the  motion. 

W.  H.  P.  Clement,  contra. 


Rose,  J. — The  appeals  were  dismissed  on  the  ground 
that  notice  had  not  been  given  as  provided  by  R.  S.  0.  ch. 
180,  sec.  59,  sub-sec.  2,  which  provides  that  “ The  person 
appealing  shall  * * serve  upon  the  clerk  of  the  muni- 
cipality * * within  five  days  after  the  date  herein 
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limited  for  closing  the  Court  of  Revision,  a written  notice 
of  his  intention  to  appeal  to  the  County  J udge  * * 

Sub-sec.  3 : “ The  Judge  shall  notify  the  clerk  of  the  day 
he  appoints  for  hearing  appeals/’  Sub-sec.  4 : “ The  clerk 
shall  thereupon  give  notice  to  all  the  parties  appealed 
against  * *.” 

The  Court  of  Revision  heard  the  appeals  in  question  on 
the  10th  of  June,  1886,  and  judgment  was  rendered  on 
the  11th. 

Notices  of  appeal,  dated  the  15th  June,  1886,  were  served 
upon  the  clerk  on  the  19th. 

The  Court  of  Revision  sat  until  the  5th  of  July,  although 
by  sub-sec.  19  of  sec.  56  the  business  should  have  been 
finished  by  the  1st  of  July. 

On  the  T5th  of  July  the  clerk  notified  the  J udge  of  these 
.appeals,  being  the  only  appeals  of  which  notice  had  been 
given. 

On  the  16th  the  Judge  notified  the  clerk  that  he  appointed 
the  23rd  of  July  for  hearing  the  appeals. 

The  parties  were  duly  notified,  and  by  arrangement  the 
hearing  was  from  time  to  time  enlarged  until  the  3rd  of 
December,  when  upon  the  opening  of  the  matter  Mr.  Gearing, 
who  appeared  for  the  municipality,  objected  “ that  the 
notices  of  appeal  have  been  given  too  soon,  the  Court  of 
Revision  not  closing  until  the  5th  of  July,  1886,  and  that 
there  has  been  no  notice  of  appeal  from  the  decision  of  the 
Court  of  Revision,  and  no  appeal  can  be  heard — the  notice 
should  have  been  given  within  five  days  from  the  closing 
of  the  Court.” 

Mr.  May  bee,  who  appeared  for  the  appellants,  urged 
u that  the  notice  having  been  in  the  hands  of  the  clerk 
during  these  five  days,  it  is  sufficient  if  given  before  the 
5 th  July;  that  appeals  having  been  received  and  sent  to 
the  County  Judge,  and  application  for  Court  made,  and 
several  enlargements  for  hearing  made,  respondents  are 
now  estopped  from  objecting  to  the  notice.” 

The  learned  Judge  gave  effect  to  the  objection  in  the 
following  terms  : “ On  reading  the  several  sections  of  the 
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statute,  and  some  of  the  cases  cited  in  Harrison's  Municipal 
Manual, p.  670, and  the  decision  of  Cameron,  J.,  in  Re  Ronald 
■and  Brussels , 9 P.  R 232,  T think  the  appellants  not  having 
given  the  proper  notice  required  within  the  time  limited 
by  sec.  59,  sub-sec.  2,  I have  no  power  to  hear  the  appeals. 
The  attendance  of  parties  and  the  enlargement  of  the  hear- 
ing from  time  to  time  is;  in  my  opinion,  no  waiver  of  the 
respondents’  right  to  make  the  objection  now  to  my  hearing 
the  appeals.  Appeals  will  he  dismissed,  with  costs,  as 
provided  by  the  statute.” 

The  motion  was  heard  before  me  on  the  17th  of  Decem- 
ber, but  1 have  been  unable  to  consider  the  matter  until 
now.  This  I regret,  as  I am  informed  that  the  learned 
Judge  resigned  his  office  on  the  1st  of  January,  and  the 
order  probably  cannot  go  as  asked  ; but  on  this,  if  necessary, 
I will  hear  counsel. 

Subject  to  such  question,  I have  considered  the  point 
raised  for  my  decision. 

On  the  argument  the  objection  was  rested  on  the  notice 
having  been  served  prior  to  the  1st  of  July.  I did  not 
note  that  any  point  was  made  of  the  Court  sitting  up  to 
the  5Ji  of  July,  and  in  the  view  I take  of  the  matter  it  is 
not  important. 

It  is,  of  course,  clear  that  literally  the  service  was  not 
made  within  five  days  after  the  1st  of  July,  if  the  posses- 
sion by  the  clerk  of  the  notices  during  those  five  days,  and 
the  acting  on  them  subsequently,  did  not  amount  to  service. 

It  seems  to  me,  what  was  intended  was  to  limit  the  time 
.after  which  notice  was  not  to  be  served. 

A limited  time  is  given  to  the  Court  of  He  vision  within 
which  to  do  its  work,  and  the  Judge  is,  by  the  7th  sub-sec. 
of  sec.  59,  required  to  determine  the  appeals  before  the  1st 
of  August,  and  in  the  same  spirit,  I think,  one  may  read 
the  limitation  in  sub-sec.  2 as  providing  that  notice  shall 
not  be  served  after  the  expiration  of  the  five  days.  I see 
no  good  reason  for  limiting  the  time  prior  to  which  notice 
shall  not  be  given,  and  I am  aware  that  in  practice  no  such 
limit  was  regarded  by  man}^,  at  least,  of  the  profession. 
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I am  also  of  the  opinion  that  in  accordance  with  the 
spirit  of  the  decision  in  the  matter  of  The  Westbury  upon- 
Severn  Union , 4 E.  & B.  314,  the  service  may  be  held 
to  have  been  made  within  the  five  days,  as  the  notices- 
were  in  the  hands  of  the  clerk  during  the  five  days,  and. 
were  acted  upon  by  him. 

In  that  case  it  was  held  that  where  it  was  provided  that 
the  last  day  for  the  performance  of  an  act  falling  on  Sunday,, 
the  act  should  be  performed  on  the  next  day  following 
nomination  papers  left  with  the  clerk  on  Sunday  were  to 
be  considered  as  left  on  the  Monday. 

It  was  urged  that  the  clerk  was,  by  law,  required  to 
mark  the  day  on  which  he  received  the  notice.  To  this 
Wightman,  J.,  said  (p.  321) : “Why  may  he  not  mark  Mon- 
day?” and  again,  in  reply  to  counsel  on  the  same  objection  : 
“ Suppose  he  finds  the  notice  in  his  box  on  Monday  ? 
Erie,  J. : “ The  notice  may  be  treated  as  delivered  on  the 
Monday,  and  may  be  marked  as  received  simultaneously 
with  those  sent  on  Monday.” 

In  Godsell  v.  Innous,  17  C.  B.  295,  Jervis,  C.J.,  suggested 
during  the  argument  (p.298):  “Suppose  the  notice  were  served 
personally  upon  the  overseers  on  the  28th,  and  they  choose 
to  treat  it  as  good  service,  and  act  upon  it,  would  not  that 
do  ? ” To  which  counsel  answered  : “ It  is  submitted  that 
it  would  not : the  overseers  have  no  right  to  waive  the 
performance  of  a condition  required  by  the  statute.” 

The  learned  Chief  Justice  does  not  seem  to  have  been 
convinced,  as  he  kept  the  question  open  in  his  judgment, 
saying  it  was  unnecessary  to  consider  whether  it  was  com- 
petent to  the  overseers  to  waive  an  objection  to  the  due 
service  of  a notice.  As  to  such  a question  see  Re  Ronald 
and  Brussels,  9 P.  R.  232. 

In  my  opinion,  the  clerk  having  in  his  hands  the  notices- 
during  the  five  days,  and  acting  upon  them,  it  may  fairly 
be  held  that  he  was  served  with  them  within  the  five  days 
and  1 further  hold  that  service  prior  to  the  expiry  of  such 
five  days  was  good  service. 

I do  not  think  the  decision  in  Re  Ronald  and  Brussels 
supra,  militates  against  the  appellants’  contention. 
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The  result  is,  that  the  notices  were,  in  my  opinion,  duly 
given,  and  the  appeals  should  have  been  heard. 

Whether  the  resignation  of  the  learned  Judge  will  pre- 
vent the  appeals  being  heard  must  be  considered. 

I think  the  respondents  must,  in  any  event,  pay  the 
costs  of  this  motion. 


MacGregor  v.  McDonald. 


Discovery — Affidavit  of  documents — Evidence  on  motion  for  better  affida- 
vit— Inspection  of  documents — Rule  234,0.  J.  A. 


The  plaintiff  sought  to  compel  the  defendant  F.  McD.  to  file  a better  affi- 
davit of  documents,  and  relied  upon  the  affidavit  of  documents  of  a 
co-defendant  D.  M.  McD.,  and  also  upon  an  affidavit  of  F.  McD.,  filed 
upon  an  interlocutory  motion  in  the  action,  as  shewing  that  she  had  in 
her  possession  a power  of  attorney  and  statements  of  account  which  were 
not  set  out  or  in  any  way  alluded  to  in  her  affidavit  of  documents,  where- 
in she  stated  that  the  documents  set  out  were  the  only  ones  in  her 
possession  relating  to  the  action.  In  the  affidavit  on  the  interlocutory 
motion  F.  McD.  admitted  that  she  had  received  the  power  of  attorney 
and  statements  of  account  in  question  from  D.  M.  McD.,  but  not  that  she 
had  them  at  the  time  of  making  her  affidavit  of  documents. 

Held,  reversing  the  order  of  Wilson,  C.  J.,  in  Chambers,  that  the  affidavit 
of  D.  M.  McD.  could  not  be  received  to  contradict  the  affidavit  of  docu- 
ments of  F.  McD.,  and  that  her  admissions  relied  upon  were  not  suffi- 
ciently explicit,  for  it  was  not  to  be  inferred  in  the  face  of  her  affidavit 
of  documents  that  at  the  time  of  making  it  she  still  had  the  documents 
which  were  at  one  time  received  by  her;  and, 

Per  Rose,  J.,  upon  a subsequent  motion,  the  Court  having  refused  to  order 
a better  affidavit  of  documents,  an  application  under  Rule  234,  made 
upon  the  same  material,  for  inspection  of  the  documents  in  question  on 
the  former  application,  could  not  succeed. 

[June  26,  1886. — The  Common  Pleas  Division.] 
[March  1,  1887.-~tfo.se,  J.] 

An  appeal  by  the  defendant  Frances  McDonald  from  an 
order  of  Wilson,  C.  J.,  affirming  an  order* of  the  Master  in 
Chambers  directing  the  defendant  Frances  McDonald  to 
file  a further  and  better  affidavit  on  production. 

S.  H.  Blake , Q.  C.,  and  H.  Cassels,  for  the  appeal. 
MacGregor , contra. 
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Rose,  J. — The  order  appealed  from  directs  the  appellant 
to  set  out : 

1.  Certain  statements  of  account  of  the  dealings  of  the 
defendant  D.  M.  McDonald  with  the  estate,  rendered  to 
her  since  the  testator’s  death. 

2.  The  documents  referred  to  in  D.  M.  McDonald’s  affi- 
davit on  production  of  the  25th  of  February,  as  being  in 
his  possession  as  her  solicitor. 

3.  Any  further  and  other  documents  which  may  be  in 
her  possession  or  power,  shewing  the  dealings  of  D.  M.  Mc- 
Donald with  the  estate  since  the  testator’s  death. 

The  affidavit  on  production  does  not  refer  to  any  of 
these  documents,  and  states  that  except  those  mentioned  in 
her  affidavit  she  has  not  any  documents  in  her  possession, 
custody,  or  power,  or  in  the  possession,  custody,  or  power  of 
her  solicitor,  or  agent,  or  any  other  person  or  persons. 
The  clause  is  in  the  usual  form. 

The  learned  Chief  J ustice  states  the  rule  of  law  shewing 
that  such  affidavit  is  conclusive  against  the  plaintiff  unless 
it  can  be  shewn  from  the  affidavit  or  documents  therein 
referred  to,  or  from  the  pleadings,  that  other  documents 
exist;  citing  Jones  v.  Monte  Video  Gas  Co.,  5 Q.  B.  D.  556. 

To  this  may  possibly  be  added  admissions  by  the  party 
making  the  affidavit,  on  examination  before  the  Master  or 
otherwise  upon  oath.  See  Moxley  v.  Canada  Atlantic  R • 
W.  Co.,  10  P.  R.  553,  and  11  P.  R.  39. 

It  clearly  cannot  be  shewn  by  a contentious  affidavit. 

The  learned  Chief  Justice  adds,  “ That  question  is  not 
before  me  because  Frances  McDonald  admits  she  has  the 
document  required.” 

The  material  upon  which  the  motion  was  supported  as 
set  forth  in  the  notice  was  : 

1.  The  affidavit  of  Robt.  Mervyn  Pillsworth. 

2.  The  exhibits  therein  referred  to. 

3.  The  pleadings. 

4.  The  other  proceedings  in  this  action. 

Referring  to  Pills  worth’s  affidavit  we  may  add,  as 
-embraced  under  No.  2. 
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5.  Affidavit  on  production  of  Frances  McDonald. 

6.  Affidavit  on  production  of  D.  M.  McDonald. 

7.  Affidavit  of  Frances  McDonald  filed  on  motion  for  a 
speedy  trial. 

I do  not  understand  what  No.  4 referred  to  and  No.  6 
could  not,  in  my  opinion,  be  used  as  against  Frances  Mc- 
Donald, 

The  admissions  must  then  appear  in  No.  3,  5,  or  7. 

The  pleadings  contain  no  admissions  by  her  nor  are  any. 
found  in  the  affidavit  on  production,  as  I have  pointed  out 

In  clause  14  of  her  affidavit  on  motion  for  speedy  trial^ 
she  admits  having  received,  returned  from  her  son  D.  M. 
McDonald,  the  power  of  attorney  previously  given  by  her  to 
him,  but  she  does  not  admit  having  it  at  the  time  of  making 
her  affidavit  on  production,  and  if  that  affidavit  is  true  she 
could  not  have  had  it.  To  find  her  affidavit  on  production 
false,  we  must  have  a clear  admission — explicit  in  its  terms. 
The  language  relied  on  is,  “ My  said  son,  of  his  own  mere 
motion,  subsequently  returned  the  same  to  me.” 

In  clause  15,  she  says  : “ * * and  as  to  all  moneys 

which  he  has  received  for  me  he  has  given  me  the 
fullest  statements  and  accounts,  and  rendered  the  same  as 
I required  them.”. 

While  it  is  improbable  that  such  statements  would  be 
destroyed  and  probable  that  they  would  be  in  her  posses- 
sion, I cannot,  in  face  of  her  express  denial,  say  that  they 
were  in  her  possession,  power,  or  control,  at  the  time  of 
making  her  affidavit. 

If  she  is  examined  upon  her  affidavit  it  is  to  be  hoped 
the  explanation  will  be  satisfactory. 

It  is  not  my  duty  to  reconcile  the  apparent  conflict  be- 
tween the  affidavit  of  the  son  and  mother,  because  upon 
this  motion  I must  not  look  at  the  affidavit  of  the  son — it 
being  no  more  receivable  than  any  other  contentious 
affidavit. 

Having  had  it  before  me  on  the  other  appeals,  I cannot 
entirely  dismiss  it  from  my  mind,  and  can  only  hope  that 
the  defendant  Frances  McDonald  has  not  by  inadvertence 
or  otherwise  been  led  to  make  inaccurate  statements. 
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The  plaintiff  may  examine  her,  and  may  read  to  us  at 
our  next  sittings  her  examination  on  the  question  of  costs, 
or  the  costs  may  be  reserved  until  the  hearing. 

The  appeal  must  be  allowed ; costs  reserved  until  the 
next  sittings  of  the  Court,  and  if  not  then  disposed  of,  to 
be  disposed  of  at  the  trial. 

Since  writing  the  above  I have  noted  the  decision  of  the 
Queen’s  Bench  Division  in  Norton  <Sc  Co.  v.  Lamport , Holty. 
& Co .,  of  the  13th  May  last,  reported  in  the  Times  Law 
Reports  of  the  26th  May.  (Yol.  2,  p.  630.) 

Cameron,  C.  J.,  and  Galt,  J.,  concurred. 

Appeal  allovjed. 

A motion  was  made  on  behalf  of  the  plaintiff  in  the 
month  of  February,  1887,  under  rule  234,  for  an  order 
allowing  the  plaintiff  to  inspect  the  documents  in  question 
on  the  former  application. 

The  Master  in  Chambers  made  the  order  asked,  and  the 
defendant  Frances  McDonald  appealed  to  a Judge  in 
Chambers. 

C.  J.  Holman,  for  the  appeal. 

MacGregor , contra. 

Rose,  J. — This  was  an  appeal  by  the  defendant  Frances 
McDonald  from  an  order  of  the  Master  in  Chambers  direct- 
ing her  to  produce  for  inspection  certain  statements  of  ac- 
count, and  a power  of  attorney  referred  to  in  her  affidavit 
filed  on  a motion  for  injunction  herein,  and  being  the  same 
affidavit  as  is  referred  to  in  the  judgment  of  this  Court 
delivered  on  the  26th  June  last,  as  “ No.  7,  affidavit  of 
Frances  McDonald,  filed  on  motion  for  a speedy  trial.” 

The  application  is  under  marginal  rule  234,  which  rule 
clearly  presupposes  that  the  documents  are  in  the  possession 
or  power  of  the  defendant. 
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As  pointed  out  in  our  former  judgment,  consistently  with 
the  truth  of  the  defendant’s  affidavit  on  production,  she 
could  not  at  that  time  have  had  the  possession  of,  or  power 
over  the  documents  in  question.  And  her  affidavit  refer- 
ring to  them  only  shewed  that  at  a prior  time  they  had 
been  in  her  possession. 

We  allowed  the  appeal  on  the  ground  that  there  was  no 
evidence  before  the  Court  which  we  could  consider,  that 
would  shew  that  the  documents  referred  to  were  then  in 
the  possession,  power,  or  control  of  the  defendant  Frances 
McDonald,  and  that  therefore  we  could  not  order  a further 
and  better  affidavit. 

No  fresh  material  has  been  filed  shewing  that  the 
documents  have  since  come  into  her  possession  or  power. 

The  effect  of  this  application  is  that,  whereas  the  Court 
on  the  16th  of  June  declared  there  was  before  it  no 
evidence  to  shew  that  the  documents  were  then  in  the 
possession  or  power  of  the  defendant  Frances  McDonald, 
yet  it  is  on  the  same  material  now  asked  to  say  that  there 
is  evidence  that  she  has  them  in  her  possession  or  power. 
This,  of  course,  we  cannot  do. 

Would  the  plaintiff  have  thought  it  practicable  imme- 
diately upon  the  delivery  of  the  prior  judgment  :>  have 
obtained  from  the  Court  the  order  in  question  ? and  if  not, 
mere  lapse  of  time  cannot  serve  to  strengthen  her  position* 

The  plaintiff  has  quite  failed  to  apprehend  the  force 
and  effect  of  the  judgment  of  this  Court  of  June  last,  or  she 
would  not  have  moved  for  the  order  in  question.  The 
appeal  must  be  allowed,  with  costs  in  the  cause  to  the 
defendant  Frances  McDonald,  in  any  event  of  the  cause. 
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Betts  y.  Grand  Trunk  Bailway  Company. 


Discovery — Production  of  documents — Railway  accident — Report  and  evi- 
dence on  investigation. 


The  plaintiff  in  an  action  for  damages  for  injuries  sustained  in  a railway 
accident,  sought  to  compel  the  defendants  to  produce  a certain  report 
of  an  investigation  held  by  the  defendants  immediately  after  the 
accident,  and  the  notes  of  evidence  taken  at  the  investigation.  These 
documents,  according  to  the  evidence  of  H.,  an  officer  of  the  defendants, 
who  was  examined  for  discovery  in  the  action,  were  not  obtained  for  the 
solicitor  of  the  defendants,  nor  for  the  purpose  of  being  laid  before  him 
for  advice,  nor  in  view  of  any  impending  or  threatened  litigation,  nor 
after  litigation  commenced;  but  “for  the  purpose  of  the  manage- 
ment of  the  line  ; for  our  own  purposes  ; it  was  not  intended  for 
a purpose  of  this  kind”  (i.  e.,  for  use  in  legal  proceedings).  In 
answer  to  the  question  whether  the  defendants'*  solicitor  was  present 
at  the  investigation,  H.  said,  “No;  it  would  be  entirely  between  the 
officers  of  the  company.”  The  affidavit  of  the  solicitor  stated  that  the 
information  was  obtained  that  he  might  advise  the  defendants  as  to 
their  liability  for  damages  arising  from  the  accident,  and  that  it  had 
been  used  for  that  purpose  and  no  other.  The  defendants’  affidavit  of 
documents  did  not  claim  privilege  for  these  documents,  but  denied  the 
possession  of  any  documents  relating  to  the  matters  in  question  ; but  it 
was  admitted  that  the  affidavit  of  documents  had  been  prepared  under 
misapprehension  of  the  facts,  and  that  these  documents  were  in  the 
possession  of  the  defendants. 

Held , that  the  Court  need  not  under  these  circumstances  consider 
whether  the  examination  of  H.  could  be  received  to  contradict  the 
affidavit  of  documents,  but  should  look  at  the  matter  as  if  the  docu- 
ments had  been  set  out  and  privilege  claimed  for  them  ; and  that  upon 
the  statements  of  H.  and  the  solicitor  the  documents  were  not  privi- 
leged and  should  be  produced. 

Wheeler  v.  Le  M archant,  17  Ch.  D.  675,  and  Westinghouse  v.  Midland  R. 
W.  Co.,  48  L.  T.  Rep.  N.  S.  462,  followed. 

[March  12,  1887. — The  Common  Pleas  Division.] 


This  was  an  appeal  by  the  defendants  from  an  order  of 
Wilson,  C.  J.,in  Chambers,  affirming  an  order  of  the  Master 
in  Chambers  directing  the  defendant  company  “ to  pro- 
duce all  papers  and  documents  relating  to  a certain  in- 
vestigation into  the  accident  referred  to  in  the  pleadings 
herein,  including  the  evidence  or  statements  received  and 
taken  therein,  and  the  report  made  thereupon.” 

Aylesworth , for  the  appeal. 

ShepUy,  contra. 
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Rose,  J. — It  is  urged  that  these  documents  are  privileged 
from  production. 

It  appears  the  accident  occurred  on  the  24th  of  Septem- 
ber, the  train  being  thrown  off  the  track,  the  immediate 
cause  not  being  ascertained. 

Mr.  Hannaford,  chief  engineer  of  the  company,  hap- 
pened to  be  on  the  train  at  the  time,  and  held  an  im- 
mediate investigation  into  its  cause. 

He  was  examined  before  a special  examiner,  and  I make 
the  following  extracts  from  the  examination : 

“A.  As  to  the  accident  in  question  there  was  an  investi- 
gation held  on  the  ground,  and  the  immediate  cause  of 
the  accident  was  not  ascertained. 

Q.  There  was  more  than  one  investigation  held — one  on 
the  ground  and  one  in  Toronto  subsequently  ? A.  That  was 
merely  adjourned  for  the  better  convenience  of  being  all 
together  in  a room  than  out  of  doors.  It  was  the  same 
day. 

Q.  Then  all  the  investigation  there  was  was  completed 
in  one  day  ? A.  Yes.  What  took  place  before  that  was 
simply  a talking  over  between  the  officers  &c.  But  the 
investigation  you  wTill  understand  on  that  one  day  was  to 
examine  every  one  concerned  in  the  accident,  to  endeavour 
to  find  out  if  possible  the  actual  and  immediate  cause  of 
the  accident.  For  instance,  we  examined  the  station  agent, 
the  conductors,  the  brakesmen,  and  trackmen,  and  others 
were  seen.  And  we  adjourned  to  Toronto  to  hear  some 
further  evidence  of  our  men  who  were  in  the  city  and 
could  be  got  at  here,  persons  who  had  been  present  at  the 
accident  and  who  had  passed  over  the  track  before  that. 

Q.  Then  the  persons  you  examined  were  the  conductor^ 
baggageman,  &c.  ? A.  There  were  a great  many  of  the  men’s 
evidence  taken  and  given  in  in  writing,  because  it  was  in- 
convenient to  take  them  off  their  trains,  and  as  it  was  not 
a legal  examination  we  didn’t  think  it  so  essential  to  ex- 
amine them  orally. 

Q.  The  statements  were  taken  in  writing  ? A.  Yes  • 
everything  of  the  most  perfect  character,  as  it  would  be  in 
a Court  of  Justice. 
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Q.  What  became  of  the  written  proceedings  that  were 
taken  there  ? A.  I don’t  know.  I suppose  those  are  with 
the  company. 

Q.  In  whose  custody  would  those  be  now  ? A.  In  the 
custody  of  the  assistant  general  manager,  Mr.  Win.  Wain- 
right. 

Q.  You  believe  now  that  all  the  evidence  that  was  taken 
at  that  investigation  is  still  in  his  custody  ? A.  Yes.  It 
was  very  fall  for  our  oivn  purposes,  it  ivas  not  intended 
for  a purpose  of  this  kind.  We  had  everything,  with  a 
view  of  finding  out  for  the  purpose,  if  there  was  anybody 
to  blame  and  what  caused  the  accident ; and  everything 
was  taken  down  in  a systematic  way  for  the  guidance  of 
the  railway  company. 

* #.#  * * * * * * 

Q.  It  was  for  your  own  purposes  ? A.  Enough  may  have 
been  taken  out  of  that  to  be  made  use  of  for  various  pur- 
poses, but  it  was  taken  down  for  the  purposes  of  the  man- 
agement of  the  line.  * * 

Q.  No  doubt  that  report  is  still  in  existence  with  all  the 
evidence  ? A.  Yes  ; I think  so,  it  was  not  taken  under  my 
supervision. 

Q.  It  was  under  the  supervision  of  the  general  manager? 
A.  Yes. 

Q.  Mr.  Bell  (the  solicitor)  was  present  ? A.  No ; it  would 
be  entirely  between  the  officers  of  the  company. 

Q.  As  I understand  from  you  without  particularising, 
that  all  who  would  be  expected  to  give  you  information  on 
the  points  were  summoned  up  before  the  board  ? A.  Yes  ; 
in  so  far  as  reaching  the  cause  of  the  accident : that  is  what 
we  were  at,  to  reach  the  cause  of  the  railway  accident,  and 
the  result  of  the  investigation  I can  give  you.” 

From  this  evidence  it  appears  that  the  papers  returned 
to  the  company  were  the  report  and  the  memoranda  of  the 
4t  men’s  evidence  taken  and  given  in  writing.” 

These,  according  to  Mr.  Hannaford,  were  not  obtained  for 
the  solicitor,  or  for  the  purpose  of  being  laid  before  him 
for  advice,  or  in  view  of  any  impending  or  threatened 
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litigation,  or  after  litigation  commenced,  but,  as  put  by 
him,  “for  the  purpose  of  the  management  of  the  line,”  “ for 
our  own  purposes  ; it  was  not  intended  for  a purpose  of  this 
kind by  which  I understand  for  use  in  legal  proceedings. 

Mr.  Bell,  the  solicitor,  was  not  present, and  Mr.  Hannaford’s 
answer  to  such  question  is  noteworthy  : “No;  it  would  be 
entirely  between  the  officers  of  the  companjC’ 

The  affidavit  of  Mr.  Bell  made  on  the  8th  June,  1886, 
was  put  in.  He  seems  to  have  thought  that  the  information 
was  obtained,  that  he  as  solicitor  and  counsel  for  the 
company  might  advise  the  company  as  to  its  liability 
for  damages  arising  from  the  accident.  He  says  it  has  been 
used  for  such  purpose  and  no  other. 

Even  if  so  the  report  \vould  not,  nor  would  the  evidence 
be  privileged. 

The  cases  of  Wheeler  v.  LeMarchant,  44  L.  T.  Rep.  N.  S. 
632,  17  Ch.  D.  675 ; and  Westinghowse  v.  Midland  R.  W. 
Co.,  48  L.  T.  Rep.  N.  S.  462,  decisions  of  the  Court  of 
Appeal,  the  first  in  1881  and  the  second  in  1883,  are 
directly  against  such  contention. 

The  head-note  in  the  Law  Times  in  the  first  case  is : 
“ Where  a solicitor  is  consulted  by  a client  in  a matter  as 
to  which  no  dispute  has  arisen,  and  applies  to  a surveyor 
or  other  third  party  for  information  necessary  that  the 
solicitor  may  give  legal  advice  to  the  client,  the  communi- 
cations between  the  solicitor  and  third  party  are  not  privi- 
leged from  discovery  in  legal  proceedings  subsequently 
commenced  by  or  against  the  client.  By  their  affidavit  of 
documents  the  defendants  stated  that  they  objected  to  pro- 
duce some  of  the  documents  set  forth  in  the  second  part  of 
the  first  schedule,  on  the  ground  that  they  consisted  of 
confidential  correspondence  between  their  former  solicitors 
and  their  present  solicitors,  and  their  former  estate  agent 
and  surveyor  and  their  present  agent  and  solicitor. 

Held,  (reversing  the  decision  of  Bacon,  V.  C.,)  by  JesseL 
M.  R.,  Brett  and  Cotton,  L.  JJ.,  that  the  defendants  must 
produce  the  correspondence,  except  such,  if  any,  as  the 
defendants  should  state  by  affidavit  to  have  been  prepared 
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confidentially  after  the  dispute  had  arisen  between  the 
plaintiff  and  defendants,  and  for  the  purpose  of  obtaining 
evidence  and  legal  advice  for  the  purpose  of  the  action.” 

In  the  latter  case  Baggallay  and  Bindley , L.  JJ.,  were 
the  Judges. 

There  the  defendant  company  sought  to  withhold  from  pro- 
duction certain  letters  which  had  passed  between  the  officers 
of  the  company,  and  between  them  and  other  persons, 
which  makes  the  documents  similar  to  those  in  question. 

This  correspondence,  the  head-note  says,  was  alleged  to 
have  arisen  in  consequence  of  a claim  made  by  the  plaintiff 
respecting  his  patents,  in  a letter  addressed  to  the  secretary 
of  the  company,  which  was  taken  by  them  to  be  an  inti- 
mation that  the  plaintiff  intended  to  proceed  against  it, 
for  infringenlent  of  his  various  patents.  The  letter  was 
handed  to  the  company’s  solicitor  with  instructions  to  ad- 
vise the  company  as  to  the  merits  of  the  plaintiff’s  claim, 
and  thereafter  the  matter  had  been  conducted  with  the 
view  of  getting  materials^:  or  a contest  if  necessary. 

It  was  held  that,  assuming  the  letter  to  amount  to  a 
threat  of  litigation,  the  above  facts  did  not  disclose  a 
sufficient  ground  of  privilege. 

Per  Baggallay,  L.  J.  (p.  464)  “ The  first  affidavit  does  not 
specify  what  future  litigation  was  expected,  or  that  the 
documents  were  submitted  to  the  defendants’  solicitors  in 
consequence  of  the  advice  given  to  the  defendants.  It  was 
only  in  case  there  should  be  some  future  litigation  that  the 
documents  were  to  be  so  submitted.  That  is  not  a suf- 
ficient ground  of  privilege.” 

In  the  face  of  these  decisions  it  is  quite  impossible  to 
say  that  the  documents  in  question  are  privileged. 

I have  dealt  with  this  matter  as  if  the  ground  of  privilege 
had  been  set  up  in  the  affidavit  of  documents.  As  a matter 
of  fact  the  affidavit,  which  was  dated  on  the  15th  of  April, 
1885,  merely  denies  the  possession  of  any  documents  re- 
lating to  the  matters  in  question. 

I have  not  considered  whether  the  evidence  of  Mr. 
Hannaford  is  to  be  considered  as  contradicting  the  affidavit. 


XII.]  BETTS  y.  GRAND  TRUNK  R.  W.  CO.  91 

and  whether  therefore  receivable  ; see  the  judgment  of  this 
Court  in  MacGregor  v.  McDonald , delivered  26th  Juner 
last,  and  a further  judgment  in  the  same  matter  delivered 
by  myself  inChambers  on  the  1st  of  March,  1887  ;*  because 
the  case  was  opened  by  admissions  of  the  fact  that  the 
documents  in  question  were  in  the  possession  of  the  de- 
fendant company,  and  that  the  affidavit  of  documents  had. 
been  prepared  under  a misapprehension  of  the  facts : see 
Mr.  Bell’s  affidavit  of  8th  June,  1886.  The  report  was 
in  fact  produced  in  Court,  and  offered  to  the  plaintiff’s 
counsel  for  inspection,  but  he  declined  to  look  at  it  unless 
permitted  to  give  the  information  as  to  its  contents  to  his 
client. 

The  defendant  company  was  apparently  desirous  of  ob- 
taining an  opinion  on  the  question  of  privilege  apart  from 
the  question  of  the  propriety  of  the  order  requiring  a further 
and  better  affidavit  on  production,  and  for  such  purpose 
its  counsel,  as  I have  said,  admitted  at  once  the  possession 
and  control  of  the  documents,  and  argued  as  to  their  being 
privileged. 

I think  the  documents  are  not  privileged  and  must  be 
produced  for  inspection. 

The  appeal  must  be  dismissed,  with  costs  in  the  cause  to 
the  plaintiff  in  any  event. 

Cameron,  C.  J. — I quite  agree  in  the  opinion  that  the 
report  of  Mr.  Hannaford  and  the  memoranda  taken  by  him 
are  not  exempt  from  inspection  by  the  plaintiff  upon 
authority  that  is  binding  upon  this  Court.  But  this  being 
so,  I am  quite  at  a loss  to  understand  why  a party  is  not 
equally  entitled  to  obtain  a knowledge  of  the  evidence 
which  the  opposite  party  has  to  support  his  claim  or 
defence.  What  is  sought  by  the  plaintiff  here  is  sub- 
stantially evidence,  or  the  means  of  searching  out  and 
procuring  evidence.  The  line  between  what  may  be  obtained 
on  inspection  or  be  withheld  is  very  fine,  and  to  my  mind 
scarcely  perceptible.  I think  the  right  to  inspection  ought 

*These  judgments  are  reported  together,  ante , p.  81. 
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to  be  confined  to  documents  in  existence  at  the  time  of  the 
contract,  or  created  during  the  contract,  or  relating  to  the 
breach  of  it  afterwards,  written  in  the  ordinary  course  of 
business  or  in  pursuance  of  a duty,  and  should  not  extend 
to  information  obtained  or  reports  made  upon  request  for 
information  by  those  having  a right  to  make  such  request ; 
and  in  case  of  tort,  reports  and  information  given  as  a part 
of  the  ordinary  duty  of  the  person  making  the  report,  and 
should  not  extend  to  reports  made  in  consequence  of  en- 
quiries to  obtain  information  for  the  guidance  of  those  en- 
titled to  such  information.  In  the  absence  of  authority  to 
the  contrary,  I should  have  said  the  report  and  memoranda 
sought  here  would  have  been  privileged  and  exempt  from 
inspection. 

Galt,  J.,  concurred. 

Appeal  dismissed. 


[An  appeal  from  this  decision  is  pending  in  the  Court  of  Appeal.  ] 
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Levy  v.  Davies. 

Interpleader — Sale  of  goods  under  order — Levy  of  money  under  execution — 
Creditors'  Relief  Act,  1880 — 49  Vic.ch.  16,  sec.  35 — Costs. 


A sheriff  had  seized  goods  under  writs  of  Ji.  fa.  in  his  hands,  when  the 
goods  were  claimed  by  a chattel  mortgagee.  An  interpleader  issue  was 
directed,  and  an  order  was  made  for  the  sheriff  to  sell  the  goods  and  pay 
the  proceeds  into  Court,  which  wras  done.  After  the  claim  of  the  chat- 
tel mortgagee  had  been  barred  a question  arose  as  to  the  distribution  of 
the  money  in  court. 

Held,  that  the  seizure  under  the  writs,  together  with  the  conversion  into- 
money  by  the  sheriff  under  the  order  of  the  court,  and  the  final  barring 
of  the  claim  of  the  chattel  mortgagee,  constituted  a levying  of  the  money 
under  the  writs  by  the  sheriff  in  the  sense  of  sec.  5 of  the  Creditors’ 
Relief  Act,  1880,  and  therefore  that  the  money  in  court  should  be  dis- 
tributed ratably  according  to  the  provisions  of  that  Act ; but 
Held,  also,  upon  a liberal  construction  of  sec.  35  of  49  Vic.  ch.  16  (0.), 
that  the  execution  creditors  who  contested  the  chattel  mortgagee’s  claim 
in  the  interpleader  were  entitled  to  their  costs  of  the  interpleader  as 
“ costs  of  the  execution”  if  they  failed  to  recover  them  from  the  claimant. 


[April  13,  1886. — The  Master  in  Chambers.] 

A Sheriff  having  a number  of  writs  of  fi.  fa.  in  his 
hands  against  the  defendant,  had  seized  certain  goods,  when 
they  were  claimed  by  an  alleged  chattel  mortgagee. 

Upon  the  plaintiff’s  application  an  issue  was  directed  to* 
try  the  chattel  mortgagee’s  claim  to  the  goods,  and  an  order 
was  made  for  the  sheriff  to  sell  the  goods  and  pay  the 
proceeds  into  Court  to  abide  the  result  of  the  issue,  which 
he  did. 

The  chattel  mortgagee  being  in  default  as  to  prosecuting 
the  issue,  a motion  was  now  made  by  the  execution  credi- 
tors to  bar  his  claim  ; and  for  payment  out  of  Court  of  the 
moneys  paid  in  by  the  sheriff*. 

Kappele,  for  the  sheriff  and  one  of  th.e  execution  credi- 
tors. 

Watson , G.  J.  Holman , Aylesworth , W.  H.  P.  Clement , 
George  Bell , John  Greer,  and  Wickham,  for  the  other  exe- 
cution creditors. 

P.  McPhillips,  for  the  claimant. 
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An  order  was  made  barring  the  claimant  with  costs. 
The  Master  reserved  his  decision  as  to  the  distribution  of 
the  moneys  in  Court,  and  afterwards  delivered  it  as  follows. 

The  Master  in  Chambers — This  is  a motion  for  a final 
order  in  interpleader,  and  for  payment  out  of  the  money  to 
those  entitled  to  it. 

Who  are  those  entitled  to  it,  is  the  question  ? On  the 
argument  the  order  was  made  barring  the  claimant.  There 
are  several  execution  creditors, and  I have  heard  the  argu- 
ments of  those  representing  the  different  interests.  There 
are  two  main  contentions  in  the  matter  ; one  that  the  fund 
properly  belongs  to  those  who  have  been  parties  to  the  inter- 
pleader, and  that  all  other  executions  should  be  excluded. 
The  other  that  the  fund  is  distributable  under  the  Creditors  * 
Relief  Act,  and  that  except  for  costs  the  interpleader  exe- 
cutions stand  in  no  superior  position  to  any  other  execu- 
tion creditor  who  has  not  by  the  course  of  the  proceedings 
been  specially  excluded.  To  this  latter  opinion  I incline. 

In  the  first  place  it  seems  to  me  necessary  to  enquire, 
rather  particularly,  what  is  really  the  effect  of  a decision 
in  interpleader.  In  the  case  in  hand  there  has  been  no 
verdict,  for  the  claimant,  who  asserted  himself  to  be  a 
chattel  mortgagee  of  the  goods,  is  now  barred  for  not  duly 
prosecuting  his  claim.  The  effect  against  him  is  just  the 
same  as  would  follow  from  any  adverse  verdict.  On  the 
making  of  the  interpleader  order,  I have  a recollection 
that  it  was  by  general  consent,  that  the  goods  were 
ordered  to  be  sold  by  the  sheriff  and  the  proceeds 
paid  into  Court.  That  was  accordingly  done,  and  the 
money  is  in  Court.  The  issue  was  whether  the  goods  were 
the  goods  of  the  claimant  as  against  the  executions  of  the 
execution  creditors.  Now  if  that  issue  had  gone  on  to 
trial  and  there  had  been  a verdict  against  the  claimant,  it 
would  have  been  determined  that  the  goods  were  not  the 
goods  of  the  claimant  as  against  the  executions;  nothing 
more  would  have  been  determined.  The  right  of  the  exe- 
cution creditors  to  seize  and  sell  the  goods  under  their  writs 
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would  not  have  been  established  by  the  verdict.  It  was 
not  in  issue.  Only  the  claim  of  the  claimant  was  in  issue. 
The  right  of  the  execution  creditors  to  seize  and  sell  was 
assumed,  in  framing  the  issue ; provided  only  that  the 
claim  of  the  claimant  was  got  rid  of.  If  the  judgment 
creditors  have  that  right  it  is  apart  altogether  from  the 
interpleader;  it  exists  in  law  upon  grounds  which  are 
prior  to  anything  in  the  interpleader.  So  that  it  is  only 
the  claimant’s  rights  that  were  in  issue,  and  are  or  can  be 
determined  by  that  procedure.  Such  indeed  is  the  form 
in  which  the  result  of  the  interpleader  is  stated.  The 
verdict  must  be  for  or  against  the  claim  of  the  claimant. 
Then  the  execution  creditors  stand  as  to  their  rights 
against  the  property,  after  a decision  adverse  to  the  claim- 
ant, precisely  as  though  no  claim  had  ever  been  made.  The 
goods  were  converted  into  money  during  the  course  of  the 
interpleader.  Whenever,  as  here,  the  goods  have  been  so 
converted  into  money  by  virtue  of  the  order  of  the 
Court,  it  must  be  remembered  that  that  is  not  at  that 
stage  money  levied  by  the  sheriff  upon  an  execution. 
The  sale  is  in  that  case  under  the  order  of  the  Court,  and 
it  is  necessary  that  that  truth  should  be  adhered  to  for 
some  reasons  which  are  important,  but  not  of  importance 
here.  The  money  then,  the  produce  of  the  goods,  so  far 
stands  in  the  place  of  the  goods  and  subject  to  the  same 
rights  as  the  goods,  just  as  though  the  goods  remained  in 
specie  in  the  sheriff’s  hands. 

So  that  in  this  case  nothing  has  been  decided  except 
that  the  claimant  has  no  claim.  And  as  the  claimant  is 
now  by  order  formally  barred,  and  as  the  money  is  already 
made  by  the  conversion  of  the  goods,  nothing  now  stands 
in  the  way  of  the  judgment  creditors  ; and  at  this  point  it 
is,  it  seems  to  me,  that  the  sheriff  may*  be  said  to  have 
levied  money  under  the  executions  against  the  judgment 
debtor  in  the  sense  of  the  5th  sec.  of  the  Creditors’  Relief 
Act.  It  is  from  the  effect  of  the  whole  proceedings  to- 
gether that  I think  that  effect  follows.  The  sale  by  the 
sheriff  was  not  under  the  executions,  but  under  the  order 
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of  the  Court ; but  the  seizure  was  under  the  writs,  and 
ihat  with  the  conversion  into  money  by  the  sheriff  by  the 
order  of  the  Court,  and  the  final  barring  of  the  claim  of 
the  claimant,  constitutes  a levying  of  the  money  under 
the  writs,  by  the  sheriff. 

If  this  be  not  so  then  a very  large  number  of  cases  may 
be  taken  out  of  the  Creditors’  Relief  Act  by  simply  getting 
up  an  interpleader  as  to  the  goods  seized,  and  without  any 
contrivance,  that  would  happen  in  many  cases. 

It  is  true  that  money  placed  to  abide  a result  will  not 
always  pass  to  the  assignee  in  bankruptcy  of  the  man  who 
has  pledged  the  money,  as  where  after  issue  joined  money 
was  paid  into  Court  by  a defendant  pursuant  to  a condi- 
tion of  a Judge’s  order  for  a commission,  which  defendant 
had  obtained':  the  defendant  having  become  bankrupt,  the 
plaintiff  having  obtained  a verdict  was  held  entitled  to  the 
money  in  Court  as  against  the  assignee  : Murray  v.  Arnold,. 
3 B.  &.  S.  287;  and  where  A.  on  a judgment  against  an  attor- 
ney obtained  a garnishing  order  against  C.,  who  owed  the 
attorney  a bill  of  costs  ; C.  obtained  further  time  for  taxing 
the  bill  on  payment  into  Court  of  £25,  and  the  attorney 
before  the  taxation  was  completed  executed  a composition 
deed  and  gave  notice  to  C.  not  to  pay  the  amount  of  the 
bill  to  A. ; it  was  held  that  A.  was  entitled  to  the  £25  : 
Culverkouse  v.  Wickens,  L.  R.  3 C.  P.  295. 

But  in  these  cases  the  money  was  held  to  abide  a result, 
and  so  the  opposite  party  to  the  bankrupt  in  each  case  had 
an  interest.  Not  so  is  it  with  these  interpleader  proceed- 
ings. There  has  been  nothing  that  I can  trace  to  fasten  or 
pledge  this  fund  specially  to  the  executions  of  the  exe- 
cution creditors  in  the  interpleader,  any  more  than  if  there 
had  never  been  a claim  made  against  the  goods  at  all. 
The  whole  effect  of  what  has  passed  has  been,  that  the 
claim  of  a claimant  of  the  goods  has  been  got  rid  of,  and 
now  the  money  is,  as  the  goods  were,  the  property  of  the 
judgment  debtor,  liable  to  the  claims  of  the  execution  cre- 
ditors and  of  all  others  who  are  by  law  entitled  to  rank 
with  them. 
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No  one  can  examine  this  matter,  without  the  fact  being 
present  to  his  mind,  that  the  tendency  of  legislation  lately 
has  been  to  supply  the  need  of  a bankrupt  law,  to  secure 
the  equal  distribution  of  a debtor’s  assets  among  his  credi- 
tors. 

But  there  is  a question  of  costs,  and  as  to  them  I think 
that  on  a liberal  construction  of  the  language  of  the  35th 
sec.  of  the  recent  Act  (49  Vic.  ch.  16  (0.) ),  which  will  carry 
out  the  spirit  of  the  clause,  the  interpleader  costs,  if  they  can- 
not be  collected  from  the  claimant,  may  in  an  equitable  view 
be  taken  to  be  costs  of  the  execution,  for  they  are  a disburse- 
ment necessary  in  the  working  out  of  the  execution,  and  by 
that  disbursement  it  is  that  the  fund  has  been  preserved 
for  all. 

It  cannot  be  that  it  is  the  intention  of  the  Act  that  those 
who  have  gone  to  this  expense  should  lose  it  for  the  advan- 
tage of  those  who  have  been  lying  by,  but  gain  by  the 
success  of  the  contesting  judgment  creditors. 

It  seems  to  me  that  the  cheapest  and  best  way  will  be,  to 
pay  out  this  money  to  the  sheriff  with  particular  instruc- 
tions in  the  order,  for  its  distribution  under  the  Creditors* 
Relief  Act,  and  in  accordance  with  the  foregoing,  regard- 
ing the  money  as  levied  at  the  date  of  the  order. 

[See  Reid  v.  Gowans,  13  A.  R.  501,  where  the  same  point  afterwards 
came  up,  but  was  not  decided,  owing  to  a disagreement  in  the  Court.] 
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Regina  v.  Riley. 


Magistrate — City  and  county — Jurisdiction — R.  S.  0.  ch.  72,  sec.  6. 


R.  S.  0.  ch.  72,  sec.  6,  does  not  limit  the  territorial  jurisdiction  of  county 
magistrates,  but  prohibits  them  from  acting  “ in  any  case  for  any  town 
or  city  ” — the  limitation  is  as  to  the  cases,  not  as  to  place,  and  is  only 
partial,  i.  e.,  for  a city  where  there  is  a police  magistrate,  and  then  only 
when  not  requested  by  such  police  magistrate  to  act,  or  when  he  is  not 
absent  through  illness  or  otherwise ; and  therefore  in  any  case  arising 
in  a county,  outside  of  a city,  a county  justice  having  jurisdiction  to 
adjudicate  while  sitting  in  the  county,  may  adjudicate  while  sitting  in 
the  city. 

Legislation  on  the  subject  reviewed. 

•Owing  to  changes  in  the  statute  law  the  decisions  in  Regina  v.  Row,  14 
C.  P.  307,  and  Hunt  v.  McArthur,  24  U.  C.  R.  254,  are  no  longer 
applicable. 


[September  3,  1884 — Rose,  J.] 


A motion  to  re-commit  the  defendant. 

The  facts  appear  in  the  judgment. 

J.  G.  Scott , Q.  C.,  for  the  Crown. 

J.  B.  Mackenzie,  for  the  defendant. 

Rose,  J. — This  is  a motion  to  re-commit  the  prisoner, 
he  having  been  discharged  under  an  order  made  by  myself 
on  the  25th  of  July,  directing  his  discharge  upon  a return 
made  to  a writ  of  habeas  corpus. 

The  ground  of  discharge  was,  that  James  Grace,  the 
justice  of  the  peace  for  the  county  of  Brant  who  heard 
and  adjudicated  upon  the  case  in  the  city  of  Brantford,  had 
no  jurisdiction,  the  offence  being  committed  in  the  county, 
as  there  was  a police  magistrate  appointed  for  the  city, 
following  Regina  v.  Row , 14  C.  P.  307,  and  Hunt  v. 
McArthur,  24  U.  C.  R.  254. 

This  motion  is  not  pressed  to  the  extent  of  having  an 
order  go  as  asked,  but  is  made  with  the  desire  of  having 
fully  considered  the  legislation  since  the  decision  of  the 
above  cases,  to  ascertain  if  they  are  declaratory  of  the  law 
as  it  now  stands. 
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The  original  order  was  obtained  ex  parte.  On  this  mo- 
tion I have  had  the  benefit  of  a most  carefully  prepared 
and  able  argument  on  the  part  of  the  Crown,  and  I have 
also  been  much  assisted  by  Mr.  Mackenzie,  who  appeared  to 
support  the  order,  as  I had  expressed  a desire  to  have  the 
matter  fully  argued.  He  certainly  argued  the  case  very  well. 

A short  history  of  the  legislation  will  assist  us  to  a con- 
clusion. 

When  Regina  v.  Row  was  decided,  ( Runt  v.  McArthur 
merely  followed  that  case),  the  regulating  statute  in  force 
was  C.  S.  U.  C.  (1859)  ch.  54. 

Section  361  enacted  that  “ Every  city  and  town  separated 
shall  he  a county  of  itself  for  municipal  purposes,  and  for 
such  judicial  purposes  as  are  herein  specially  provided  for 
in  the  case  of  all  cities,  but  for  no  other.” 

Section  365  enacted  that  “ justices  of  the  peace  for  a 
county  in  which  a city  lies  shall  as  such  have  no  jurisdic- 
tion over  offences  committed  in  the  city.”  * * 

It  may  be  this  section  was  unnecessary,  in  view  of  sec- 
tion 361,  as  will  hereafter  be  pointed  out. 

The  law-  standing  thus,  the  case  of  Regina  v.  Rovj  was 
decided.  The  decision  there  shortly  was  that  “ the  justices 
of  the  peace  of  the  county  of  Middlesex  acting  in  the 
matter  therein  referred  to  (arising  in  the  county),  had  no 
jurisdiction  to  administer  oaths  to  or  examine  witnesses 
within  the  city  of  London,”  and  that  the  Imperial  Statute, 
28  Geo.  III.  ch.  49,  sec.  4,  was  local  in  its  character,  and 
not  in  force  in  this  Province. 

The  section  of  28  Geo.  III.  referred  to  enacted  that 
justices  for  counties  at  large  might  act  as  such  within  any 
city  being  a county  of  itself,  situate  therein,  or  adjoining 
to  such  county ; hut  were  not  to  act  in  matters  arising 
within  such  city,  if  they  were  not  also  justices  for  the  same. 

I have  italicised  what  seem  to  be  the  material  words  of 
this  section,  and  the  effect  was  that,  as  to  matters  arising  in 
the  county,  the  justices  for  the  county  could  as  such  act 
within  the  city. 
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Section  361,  above  referred  to,  declaring  the  city  to  be 
a county  of  itself  \ and  there  being  no  legislation  similar  to 
28  Geo.  III.  in  force,  Regina  v.  Row  was  a direct  authority 
that  the  justice  of  the  peace  whose  commission  was  for 
the  county  could  not,  under  such  commission,  act  as  a justice 
within  the  city,  it  being  a separate  county. 

Then,  apparently  to  introduce  an  enactment  similar  to 
28  Geo.  III.,  the  following  words  were  added  to  section 
365  by  section  360  of  29  & 30  Vic.  ch.  51,  (1866):  “ And  any 
justice  of  the  peace  for  the  county  may  issue  any  warrant 
or  try  or  investigate  any  case  in  a city  when  the  offence 
has  been  committed  in  the  county  or  union  of  counties  in 
which  such  city  lies,  or  which  such  city  adjoins  ” Reading 
these  words  with  those  I have  above  quoted  of  section  365, 
we  find  the  daw  thus  to  be  as  in  England  under  28  Geo.  III. 

The  365th  section  of  the  C.  S.  U.  C.  also  required  the 
warrants  of  county  justices  to  be  endorsed,  before  being 
executed  in  a city  in  the  same  manner  as  required  by 
law  when  to  be  executed  in  a separate  county. 

Section  369  provided  for  the  appointment  of  police 
magistrates  in  towns  and  cities,  who  by  sec.  375  were  ex 
■officio  justices  not  only  for  the  city  or  town,  but  also  for 
the  county. 

C.  S.  U.  C.  ch.  3,  being  an  Act  respecting  the  Territorial 
Division  of  Upper  Canada,  in  force  when  Regina  v.  Row 
was  decided,  declared  (sec.  2),  that  the  city  of  London 
should  not  form  part  of  the  county  of  Middlesex  for  mu- 
nicipal purposes.  That  section  said  nothing  as  to  judicial 
purposes.  This  was  provided  for  by  sec.  361. 

We  will  now  endeavor  to  ascertain  the  state  of  the  law 
at  the  time  when  the  magistrate  who  committed  Riley  was 
appointed,  and  at  the  date  of  the  commitment.  The  com- 
mission appointing  James  Grace,  amongst  others,  a justice 
of  the  peace  for  the  county  of  Brant,  was  a special  one, 
dated  12th  April,  1875.  Brantford  became  a city  in  1877. 
No  commissions  for  the  city  of  Brantford,  separate  from 
the  county,  have  been  at  any  time  issued. 
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Sec.  361  of  C.  S.  U.  C.  ch.  54  was  omitted  from  36 
Vic.  ch.  43  (0.)  i.  e.,  The  Municipal  Act  of  1873,  and  was 
repealed  by  40  Vic.  ch.  7,  schedule  B.  (1877.) 

By  the  Act,  R.  S.  O.  (1877)  ch.  5,  being  an  Act  respecting 
the  Territorial  Division  of  Ontario,  Brantford  was  united 
and  formed  part  of  the  county  in  which  it  was  situate,  i.  e., 
Brant,  for  judicial  purposes,  but  remained  separate  for  mu- 
nicipal purposes.  By  sec.  1 of  this  chapter  the  territorial 
division  of  the  county  of  Brant  was  declared  to  consist  of 
the  several  townships,  the  city  of  Brantford,  and  the  town 
of  Paris. 

It  is  argued,  therefore,  that  the  commission  to  Mr.  Grace 
was  for  the  territorial  division  of  the  county  of  Brant,  in- 
cluding the  city  of  Brantford,  united  to  the  county  also  for 
judicial  purposes,  and  that  his  jurisdiction  was  over  any 
and  every  part  of  the  county,  except  where  expressly  taken 
away  by  statute.  The  commission  did  not  contain,  as  to 
the  city  or  any  other  portion  of  the  county,  any  non-intro - 
mittant  clause. 

Cities  thus  ceasing  to  be  separated  from  counties  for 
judicial  purposes,  sec.  365,  C.  S.  TJ.  C.  ch.  54, — amended 
by  sec.  360  of  1866 — was  repealed  by  the  Law  Reform  Act 
-of  1868.  The  provision  as  to  “ backing  ” warrants  thus 
disappeared,  as  also  the  provision  authorizing  justices  of 
the  peace  to  act  in  the  city  in  county  cases. 

Neither  of  these  provisions  has  been  re-enacted. 

We  find,  however,  that  sec.  11  of  the  Law  Reform  Act 
-continues  the  provisions  of  sec.  373,  of  1866,  providing 
that  “ no  other  justice  of  the  peace,  (i.  e.,  than  a police 
magistrate,)  shall  adjudicate  upon,  admit  to  bail,  discharge 
prisoners,  or  otherwise  act,  except  at  the  Courts  of  General 
Sessions  of  the  Peace,  in  any  case  for  any  town  or  city 
where  there  is  a police  magistrate,  except  in  case  of  the 
illness  or  absence,  or  at  the  request  in  writing,  of  the  police 
magistrate.” 

This  section  373  appears  in  the  Municipal  Act  of  1873 
as  No.  307,  and,  in  substance,  in  the  Police  Magistrates  Act, 
R.  S.  O.  ch.  72,  as  sec.  6.  The  request  by  that  section  is  not 
required  to  be  in  writing. 
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It  will  be  observed  that  the  words  of  sec.  365,  C.  S. 
U.  C.  ch.  84,  are  “ offences  committed  in  the  city,”  and  of  sec. 
6,  R.  S.  0.  ch.  72,  “ in  any  case  for  any  town  or  city.”  The 
latter  clause  is  clearly  wider  and  probably  will  extend  to 
any  case  which  the  police  magistrate  is  by  any  statute  per- 
mitted or  required  to  adjudicate  upon,  such  as  where  the 
offence  is  committed  outside  of  the  city  and  the  offender 
is  found  within  the  city.  See  32  & 33  Vic.  ch.  30,  sec.  1 (D). 

The  present  legislation  may  be  said  to  consist  of  R.  S.  O. 
ch.  72,  41  Yic.  ch.  4 (0.),  and  the  Consolidated  Municipal 
Act,  1883,  sec.  416,  et  seq. 

It  is  admitted  that  the  only  clause  of  a non-intromittant 
character,  limiting  the  jurisdiction  of  justices  of  a county, 
is  R.  S.  O.  ch.  72,  sec.  6. 

It  was  argued  that  as  the  enabling  clause  introduced  by 
29  & 30  Yic.  ch.  51,  sec.  360,  has  been  repealed,  and  not  re- 
enacted, it  must  be  taken  to  be  that  the  Legislature  did  not 
intend  justices  for  the  county  to  adjudicate  or  act  in  the 
city  at  all.  It  is  answered  that  this  clause  disappeared  be- 
cause, the  clause  as  to  cities  being  separated  from  counties 
being  repealed,  its  necessity  had  been  taken  away,  cessante 
ratione  cessat  lex. 

I observe  that  in  41  Yic.  ch.  4,  sec.  4,  it  was  thought 
necessary  to  empower  a police  magistrate  to  act  anywhere 
within  the  county  for  which  he  is  ex-officio  a justice  of  the 
peace.  This  possibly  was  thought  necessary,  as  he  by  that 
clause  was  empowered  to  act  in  certain  cases  where  two  or 
more  justices  had  jurisdiction.  The  power  to  appoint 
justices  of  the  peace  is  conferred  upon  the  Lieutenant- 
Governor  by  R.  S.  O.  ch.  71. 

The  principles  of  law  applicable  to  this  case  are  found 
in  Burn's  Justice  of  the  Peace,  Yol.  Ill,  p.  130,  citing 
Blanlcley  v.  Winstanley , 3 T.  R.  279 ; and  in  Paley  on 
Convictions,  6th  ed.,  p.  32  ; The  King  v.  Sainshury,  4 

T.  R.  451  ; Langwith  v.  Dawson , 30  C.  P.  375  ; Regina  v. 
Berry , 9 P.  R.  123 ; Re  Hamilton  Election  Petition , 10 

U.  C.  L.  J.  IN.  S.  170  ; Regina  v.  Row,  supra ; Hunt  v. 
McArthur,  supra. 
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It  will  only  be  necessary  to  refer  particularly  to  The  King 
v.  Sainsbury , at  p.  156,  where  Lord  Kenyon,  C.J.,  says: 

“ That  the  King  may  grant  a commission  of  the  peace  for  a 
county,  and  that  the  jurisdiction  of  such  justices  may 
pervade  the  whole  county,  cannot  be  doubted.  Neither 
can  it  be  disputed  that  he  may  grant  commissions  of  the 
peace  for  any  particular  district  in  the  county,  and  that 
that  sub-division  may  have  justices*  of  its  own,  exclusive 
of  the  jurisdiction  of  the  justices  of  the  county  at  large  ; 
but  the  latter  can  only  be  effected  by  a non-intromittant 
m clause , prohibiting  the  county  justices  from  interfering  in 
that  district .” 

I cannot  say  that  I have  any  doubt  as  to  the  conclusion 
to  be  deduced  from  the  legislation  referred  to.  In  my 
opinion  it  is  this. 

The  Lieutenant-Governor  has  power  to  issue  a commis- 
sion of  the  peace  for  any  county. 

The  county  of  Brant  includes  the  city  of  Brantford, 
both  territorially  and  for  judicial  purposes,  although  not 
for  municipal  purposes. 

The  commission  to  Mr.  Grace  was  for  the  county  of 
Brant. 

It  contained  no  non-intromittant  clause.  / 

Although  the  city  of  Brantford  has  a police  magistrate 
and  justices  for  the  city,  the  justices  for  the  county  have 
concurrent  jurisdiction,  except  where  expressly  excluded. 

The  clause  in  the  statute  prohibiting  the  county  justices 
from  acting  in  cases  for  the  city,  does  not  say  they  shall 
not  act  in  the  city , i.  e .,  does  not  limit  their  territorial 
jurisdiction,  but  prohibits  acting  “ in  any  case  for  any 
town  or  city”;  that  is,  the  limitation  is  as  to  the  cases,  not 
as  to  place.  This  limitation  is  only  partial,  i.  e.,  for  a city 
where  there  is  a police  magistrate,  and  then  only  when  not 
requested  by  such  police  magistrate,  or  when  he  is  not  ab- 
sent through  illness  or  otherwise. 

This  presupposes  jurisdiction  to  act  in  the  city,  but  limits 
or  suspends  such  jurisdiction,  when  there  is  a police  magis- 
trate acting,  and  the  limitation  or  suspension  is  only  in 
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cases  for  the  town  or  city,  that  is  in  cases  in  which  the 
police  magistrate  has  prior  jurisdiction.  This  provision 
was  probably  introduced  to  prevent  unseemly  squabbling 
between  magistrates  having  concurrent  jurisdiction,  as  was 
the  case  in  The  King  v.  Sainsbury,  where  it  was  held  that 
the  magistrate  first  acting  had  exclusive  jurisdiction.  Lord 
Kenyon,  C.  J.,  in  that  case,  remarks  on  the  unseemliness  of 
such  conduct. 

In  any  case  arising  in  the  county,  outside  of  the  city,  a 
county  justice  having  jurisdiction  to  adjudicate  while  sit- 
ting in  the  county,  may  adjudicate  upon  such  case  while 
sitting  in  the  city,  but  has  no  power  to  sit  in  the  city  and 
try  cases  which  the  police  magistrate  ought  to  try,  unless 
the  police  magistrate  is  ill,  absent,  or  requests  him  to  act. 

If  an  offence  is  committed  in  the  county  and  the  offender 
is  found  in  the  city — this,  probably,  is  a case  for  the  city, 
and  as  such  the  police  magistrate  should  act ; but  as  by 
sub-sec.  5 of  sec.  433  of  the  Municipal  Institutions  Act  of 
1883,  “ No  police  magistrate  need  act  in  any  case  arising 
outside  of  the  limits  of  the  city,  town,  or  place  for  which 
he  is  police  magistrate,  unless  he  sees  fit  so  to  do,”  it  would 
seem  as  if  the  county  justices  might  act  in  such  a case, 
and  sit  in  the  city,  if  he  desire. 

It  follows,  therefore,  if  I have  taken  the  correct  view, 
that  the  decisions  in  Regina  v.  Row,  and  Hunt  v.  McArthur r 
are  no  longer  applicable,  and  that  the  order  discharging 
"Riley  should  not  have  been  made. 

As  the  Crown  may,  if  it  desire,  cause  Riley  to  be  in- 
dicted, it  is  not  necessary  to  act  upon  the  power  said  to  be 
vested  in  me  to  re-commit:  Rex  v.  Marks , 3 East  157,  is  cited 
as  the  authority  for  this  proposition.  It  was  admitted  that 
I have  no  power  to  set  aside  my  own  order,  it  having  been 
acted  upon.  If  I had,  it  would  not  be  proper  to  do  so,  as 
the  prisoner  has  been  discharged.  There  will,  therefore,  be- 
no  order. 
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Knapp  v.  Knapp. 


Interim  alimony — Disbursements — Separate  estate — Status  of 
married  women. 


The  peculiar  practice  of  awarding  interim  alimony  and  disbursements  in 
alimony  suits  is  founded  on  the  presumption  that  the  husband  has 
everything  and  the  wife  nothing,  but  when  the  contrary  appears  the 
presumption  is-  done  away  ; and  the  Court  will,  on  applications  for 
interim,  alimony,  consider  the  question  of  the  wife’s  ability  to  maintain 
herself  out  of  separate  estate  or  other  sources  of  income,  such  as  her 
earnings  and  allowances  from  her  friends. 

And  where  the  wife  had  been  living  apart  from  her  husband  for  five 
years,  and  had  been  supporting  herself  out  of  the  rents  of  houses 
owned  by  her,  and  by  taking  boarders,  and  through  assistance  ren- 
dered by  members  of  her  family,  the  Court  refused  to  award  interim  ali- 
mony, but  directed  the  husband  to  pay  the  prospective  cash  disburse- 
ments of  the  plaintiff’s  solicitors  upon  their  undertaking  to  account. 

Per  Boyd,  C.  The  change  in  the  status  of  married  women  under  recent 
legislation  has  no  effect  upon  the  law  as  to  disbursements  in  actions  for 
alimony,  unless  the  wife  is  actually  in  receipt  of  such  independent  and 
separate  means  of  support  as  will  enable  her  to  live  and  pay  the  costs  of 
litigation  without  alimentation  pending  the  action  for  alimony. 


[March  5,  1887. — The  Chancery  Division .] 

This  was  an  appeal  by  the  defendant  from  an  order  of 
Proudfoot,  J.,  in  Chambers,  of  the  13th  Dec.,  1886,  reversing 
the  order  of  the  local  Master  at  Chatham  and  directing  the 
defendant  to  pay  interim  alimony  and  disbursements  to 
the  plaintiff. 

The  appeal  was  argued  before  the  Divisional  Court  on 
the  19th  February,  1887. 


H.  J.  Scott,  Q.  C.,  for  the  appellant.  The  Court  should 
not  intervene  where  the  wife  has  property  sufficient  to 
maintain  herself  during  the  progress  of  the  suit : Coombs 
v.  Coombs,  1 P.  & D.  218  ; George  v.  George. , 1 P.  & D.  554. 
Even  if  the  plaintiff  is  entitled  to  interim  alimony  she  is 
not  entitled  to  disbursements  : Smith  v.  Smith , 6 P.  R.  51  ; 
Bradley  v.  Bradley,  3 Ch.  Chamb.  R.  329.  The  Married 
Womens  Property  Acts  have  made  a difference  in  the 
status  of  married  women  and  the  question  of  interim 
14 — VOL  XII.  O.P.R. 
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alimony  must  be  considered  in  the  light  of  this  legislation  : 
Mag  urn  v.  Magurn,  10  P.  R.  570. 

Holman,  for  the  respondent. 

Boyd,  C. — The  origin  of  the  peculiar  practice  as  to  costs 
and  alimony  in  matrimonial  causes,  and  which  has  been 
adopted  by  the  Court  in  this  country  in  actions  for  alimony, 
is  thus  defined  by  the  Master  of  the  Rolls  in  Robertson  v. 
Robertson; 6 P.D.  at  p.  122  : “ Now  on  principle  it  is  plain  that 
the  whole  foundation  of  the  rule  depends  on  the  liability 
of  the  husband  to  pay  the  necessary  and  fair  costs  of  the 
wife’s  defence.  I take  it  that  that  rule  is  founded  on  the 
old  English  law,  which  gave  the  whole  personal  property 
of  the  wife  to  the  husband,  and  gave  him  also  the  in- 
come of  her  real  estate  ; so  that  in  the  absence  of  a settle- 
ment (which,  as  we  all  know,  is  a comparatively  modern 
introduction)  she  was  absolutely  penniless,  and,  therefore, 
the  Ecclesiastical  Court  not  only  provided  for  the  costs  of 
her  defence,  but  also  gave  her  alimony  pendente  lite  so  as 
to  provide  for  her  maintenance.” 

With  this  exposition  of  the  law  agrees  the  judgment  of 
Sir  Wm.  Scott  (Lord  Stowell)  in  Wilson  v.  Wilson , 2 Hagg. 
(Con.)  at  p.  204,  to  the  following  effect : “ In  suits  instituted 
either  by  the  husband  or  the  wife,  (for  I consider  that  fact 
to  be  indifferent),  the  wife  is  a privileged  suitor  as  to  costs 
and  alimony  ; and  on  the  same  principle,  that  the  whole 
property  is  supposed,  by  law,  to  be  in  the  husband.  If  the 
wife  therefore  is  under  the  necessity  of  living  apart,  it  is 
also  necessary  that  she  should  be  subsisted  during  the 
pending  of  the  suit ; and  that  she  should  be  enabled  to 
procure  justice,  by  being  provided  with  the  means  of  de- 
fence. This  arises  out  of  the  ordinary  condition  of  con- 
nubial society,  and  the  state  of  the  property,  between  the 
parties,  as  usually  vested,  under  the  more  ancient  law  of 
the  kingdom.  If  it  should  happen,  as  by  the  introduction 
of  other  principles,  and  operation  of  law,  it  often  may,  that 
the  wife  has  an  income  correspondent  to  her  own  expenses, 
and  the  necessary  expenses  of  the  suit  (for  both  must  ap- 
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pear)  there  is  no  longer  the  same  reason,  that  she  should  be 
a privileged  suitor.”  Cases  are  cited  in  the  note,  p.  206, 
which  shew  that  the  practice  is  founded  on  the  presump- 
tion that  he  had  every  thing  and  the  wife  nothing,  but  when 
the  contrary  appeared  the  law  and  presumption  were  done 
away.  The  practice  appears  well  settled  that  on  applica- 
tion for  interim  alimony  the  Court  will  consider  the 
question  of  the  wife’s  ability  to  maintain  herself  out  of 
separate  estate  or  other  sources  of  income — such  as  her 
own  earnings  : Goodheim  v.  Goodkeim,  2 Sw.  & T.  250  ; and 
allowances  from  her  friends  : Eaton  v.  Eaton , 2 P.  & D. 
51.  In  George  v.  George , 1 P.  & D.  554,  where  husband 
and  wife  had  been  living  apart  for  several  years  and  the 
wife  had  supported  herself  during  the  separation  and  was 
still  able  to  do  so,  alimony  pending  suit  was  refused 
by  Lord  Penzance.  In  Coombs  v.  Coombs,  1 P.  & D.  218, 
where  the  husband’s  income  did  not  exceed  £60  a year  and 
he  had  handed  to  her  shortly  before  the  suit  a sum  of  £70, 
which  was  equivalent  to  the  sum  he  had  received  with  her 
on  the  marriage,  the  same  Judge  declined  to  make  any 
allotment  of  alimony  pendente  Lite. 

The  special  features  of  this  case  are,  that  the  wife  has  a 
separate  estate  and  income  and  has  been  for  over  five  years 
living  separate  from  her  husband  and  supporting  herself. 
This  would,  prima  facie , imply  that  she  was  still  able  to 
support  herself  pending  this  litigation,  and  if  she  succeeds 
the  Court  can  deal  with  her  right  to  support,  as  was  sug- 
gested in  the  case  last  cited.  The  Court  will  go  into  evidence 
to  ascertain  the  amount  of  her  income  if  that  is  in  dispute, 
as  it  will  into  that  of  the  husband  in  like  circumstances, 
and  this  may  be  done  in  the  first  instance,  or  it  may  be 
referred  to  the  Master  for  that  purpose  : Watts  v.  Watts, 
28  L.  J.  Mat.  C.  125,  and  Harker  v.  Marker,  37  ib.  11. 
Even  if  she  has  some  separate  income,  but  not  enough  for 
her  proper  maintenance  (considering  her  former  position 
and  station  in  life  when  in  connubial  relationship)  it  will 
be  a factor  in  fixing  the  amount  to  be  allowed  out  of  her 
husband’s  income:  the  usual  plan  being  to  allow  one- 
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fifth  of  the  joint  incomes  in  ordinary  cases : Browne  on 
Divorce,  3rd  ed.,  p.  175. 

Upon  the  present  application  the  question  is,  whether  the 
plaintiff  has  made  out  a case  for  the  allowance  of  interim 
alimony.  She  is  fifty-five  years  old  now,  and  has  been  sup- 
porting herself  out  of  the  rents  of  the  houses  which  she  has, 
and  by  taking  in  bdarders,  and  by  means  of  some  assistance 
rendered  by  members  of  her  family,  she  and  they  all  living 
together.  The  complaint  is  that  her  husband  has  deserted 
her,  and  is  now  consorting  with  other  women.  When  the 
husband  is  said  to  have  left  her,  there  was  no  trouble 
except  about  money  matters,  arising  from  her  children  of 
another  marriage  living  with  her  in  the  defendant’s  house. 
In  my  opinion  she  makes  out  no  sufficient  case  for  the 
allowance  of  alimony  at  present,  though  she  may  be  en- 
titled to  something  for  permanent  alimony,  if  she  is  suc- 
cessful in  the  action.  She  does  make  out  a case  for  the 
allowance  of  some  disbursements  to  enable  her  to  bring 
this  case  on  for  trial.  While  she  can  maintain  herself,  as 
she  has  been  doing  for  the  past  years,  it  would  appear  that 
the  payment  of  disbursements  for  costs  would  be  a matter  of 
difficulty  if  not  of  impossibility,  and  following  Belcher  v. 
Belcher , 1 Curt.  444,  I think  the  order  in  appeal  should 
stand  to  this  extent.  The  disbursements  to  the  solicitor 
should  be  fixed  on  the  undertaking  of  the  solicitor  to  ac- 
count for  the  amount  allowed  as  proper  disbursements,  and 
to  refund  anything  that  may  be  taxed  off  in  the  event  of 
•the  plaintiff*  being  awarded  only  disbursements.  I notice 
statements  in  the  defendant’s  affidavit  to  the  effect  “that 
the  plaintiff*  has  from  her  own  propeity  at  the  present 
time  a larger  net  income  than  I have,”  which,  if  true, 
would  disentitle  the  plaintiff*  to  receive  any  alimony,  but 
it  is  not  convenient  now  to  investigate  that  line  of  inquiry 
at  any  further  length. 

It  does  not  appear  that  the  legislation  respecting  married 
women  has  wrought  any  change  in  the  law  as  to  the  pay- 
ment of  disbursements  in  England.  It  can  only  have  that 
effect  here,  when  the  wile  is  actually  in  receipt  of  such 
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independent  and  separate  means  of  support  as  will  enable 
her  to  live  and  pay  the  costs  of  litigation  without  alimen- 
tation pending  the  action  for  alimony. 

The  order  in  question  being  affirmed  in  part  and  re- 
versed in  part,  I am  of  opinion  that  no  costs  of  appeal 
should  be  given  to  either  party. 

Ferguson,  J. — The  question  is,  as  to  whether  or  not  the 
order  in  the  plaintiff’s  favor  for  interim  alimony  and  dis- 
bursements should  stand.  There  are  cases  in  our  own 
Court  going  to  shew  that  when  the  marriage  is  either 
proved  or  admitted,  the  order  for  interim  alimony  will  be 
almost  as  of  course.  Of  such  cases  are  Nolan  v.  Nolan,  1 Ch. 
Chamb.  R.  368,  and  Carr  v.  Carr , 2 Ch.  Chamb.  R.  71.  The 
cases, however, are  not  allof  this  kind.  In  Bradley  v. Bradley , 
3 Ch.  Chamb.  R.329,  which  professedly  followed  Goodheimv . 
Goodheim , 2 Sw.  T.  250,  the  learned  referee  said:  “ There 
is,  however,  another  point  to  be  considered.  These  parties 
have  been  living  separate  and  apart  for  over  four  years, 
and  the  plaintiff  does  not  in  her  affidavit  allege  that  she  is 
in  any  want  of  means,  or  that  she  requires  alimony  for  the 
purposes  of  her  support.  The  husband,  in  his  affidavit, 
states  positively  that  the  plaintiff  is  in  far  better  circum- 
stances than  he  is.  He  says  that  when  they  separated  he 
gave  her  $400,  and  the  household  furniture,  and  that  she 
is  now  keeping  a boarding-house,  with  from  eight  to  fifteen 
boarders  ; that  she  owns  a lot  of  land  on  which  is  a valuable 
quarry,  from  which  she  derives  a considerable  income  ; that 
she  has  money  to  a considerable  amount  invested  at  in- 
terest ; and  that  she  has  stated  she  has  more  money  to 
loan.”  None  of  these  statements  being  denied,  the  order 
was  refused. 

There  is  much  in  the  early  case  Soules,  v.  Soules , 3 Gr. 
113,  going  to  shew  that  interim  alimony  is  for  the  purpose 
of  meeting  necessities.  And  so  far  as  one  can  ascertain 
from  the  very  short  report  of  the  case  Smith  v.  Smith , 
6 P.  R.  51,  it  is  to,  or  towards,  the  same  effect. 
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In  the  present  case  the  defendant  in  his  affidavit  says 
that  the  plaintiff  is  possessed  of  five  good  dwelling  houses 
in  the  town  of  Chatham,  in  her  own  right,  for  three  of 
which  she  receives  six  dollars  and  fifty  cents  per  month, 
and  for  the  fourth  eighteen  dollars  per  month,  rent,  and 
that  she  resides  in  the  fifth  one  ; that  he  believes  the  plain- 
tiff* has  other  means  also,  including  money  in  the  bank, 
and  in  the  hands  of  her  solicitors,  and  that  the  plaintiff 
has  from  her  property  at  the  present  time  a larger  net 
income  than  he  has. 

On  this  subject  the  plaintiff  in  her  affidavit  says  that 
she  is  in  straightened  circumstances  ; that  except  her  house- 
hold furniture  she  has  no  means,  save  some  real  estate 
whereon  there  are  some  dwelling  houses  that  she  is  unable 
to  rent  for  more  than  thirty-six  dollars  per  month  when 
they  are  tenanted,  but  she  has  been  unable  to  procure  steady 
and  permanent  tenants,  and  that  the  houses  have  been  a 
large  proportion  of  the  time  vacant  ; that  in  the  year 
1885  and  the  present  year  she  has  been  obliged  to  expend 
upon  these  houses  for  repairs  upwards  of  two  hundred 
dollars,  and  that  her  net  income  from  all  her  property, 
after  deducting  a fair  allowance  for  the  cost  of  repairs, 
insurance,  and  taxes,  does  not  amount  to  two  hundred  and 
twenty  dollars  a year,  out  of  which  sum  she  has  to  pay 
the  interest  upon  a mortgage,  amounting  yearly  to  one 
hundred  and  eighty  dollars,  but  that  one  hundred  and  fifty 
dollars  a year  of  this  is  payable  to  her  children  and  is 
received  by  her  and  applied  to  the  purposes  of  maintain- 
ing the  household,  which  consists  of  her  daughter,  herself, 
and  her  son  Joseph,  who  is  about  fourteen  years  old  ; that 
her  daughter  contributes  to  the  general  support  by  teaching 
music ; that  she  has  been  obliged  to  take  in  boarders  to 
supplement  the  income,  and  she  says  that  were  it  not  for 
the  small  additional  amounts  that  she  thus  obtains  and  the 
support  and  assistance  that  she  gets  from  her  two  adult 
sons,  she  would  be  quite  unable  to  maintain  herself.  As  I 
understand,  the  parties  have  been  living  apart  since  the 
year  1871. 
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In  the  case  George  v.  George , 1 P.  & D.  554,  the  husband 
was  a contractor,  with  a net  annual  income  of  £225.  He 
had  for  several  years  been  living  apart  from  his  wife,  and 
she  was  in  service  and  received  £14  a year  wages,  be- 
sides being  provided  with  board  and  lodging. 

The  Judge  Ordinary  in  giving  judgment,  said:  “ The  wife 
is  able  to  support  herself  by  means  of  her  own  exertions, 
and  she  has  long  lived  apart  from  her  husband  without  an 
allowance.  If  I were  to  allot  alimony,  I should  be  placing 
her  in  a better  position  than  she  was  in  before  she  in- 
stituted this  suit.  I shall  therefore  make  no  order  for  ali- 
mony.” In  Coombs  v.  Coombs , 1 P.  & I).  218,  the  learned 
Judge  said  : “ Alimony  pendente  Lite  is  an  ad  interim  ar- 
rangement. It  is  payable  pending  the  litigation  which  is 
to  determine  whether  or  not  the  wife  was  right  in  with- 
' drawing  from  her  husband.  Its  payment  is  therefore  en- 
forced on  the  ground  of  necessity  only,  the  supposition  on 
which  it  is  founded  being  that  the  wife  has  no  other  means 
of  support,  and  that  unless  the  husband  is  ordered  to  give 
up  a fair  proportion  of  his  income  to  her  she  will  be  with- 
out the  means  of  subsistence.” 

In  the  case  Wilson  v.  Wilson,  2 Hagg.  (Con.)  at  p.  204, 
it  is  said  that  in  suits  between  husband  and  wife, the  wife  is 
a privileged  suitor  as  to  costs  and  alimony,  and  on  the 
principle  that  the  "whole  property  is  supposed  to  be  in  the 
husband.  “If  the  wife  therefore  is  under  the  necessity  of 
living  apart,  it  is  also  necessary  that  she  should  be  sub- 
sisted, during  the  pendency  of  the  suit;  and  that  she  should 
be  enabled  to  procure  justice,  by  being  provided  with  the 
means  of  defence.  * * Jf  it  should  happen  * * 

that  the  wife  has  an  income  correspondent  to  her  own  ex- 
penses and  the  necessary  expenses  of  the  suit  (for  both 
must  appear),  there  is  no  longer  the  same  reason,  that  she 
should  be  a privileged  suitor.”  In  that  case  the  parties 
were  as  to  means  about  on  an  equality,  and  the  order  was 
refused. 

In  the  case  Belcher  v.  Belcher,  1 Curt.  444,  it  was 
held  that  the  husband  is  liable  for  the  costs  of  the  wife, 
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unless  she  has  a separate  income  sufficient  for  her  own  sup- 
port and  for  the  payment  of  her  costs. 

In  the  present  case  the  plaintiff  has  for  several  years 
been  living  apart  from  her  husband,  the  defendant.  It 
seems  undeniable  upon  the  affidavits  that  she  has  property 
of  her  own  to  a considerable  amount.  She  states  the  way 
in  which  she  has  lived  and  is  living,  and  notwithstanding 
the  complaints  that  she  makes,  one  cannot,  I think,  fairly 
say  that  an  allowance  for  interim  alimony  to  be  paid  by 
the  defendant  is  a necessity  to  her,  or  that  she  cannot 
reasonably  continue  to  maintain  and  support  herself  during 
the  pendency  of  the  suit  as  she  has  hitherto  done,  and  I 
think  the  fair  meaning  of  the  authorities  to  which  I have 
referred,  applied  to  the  facts  appearing  in  this  case,  indi- 
cates that  she  is  not  entitled  to  the  order  for  interim 
alimony,  although  at  the  time  of  the  argument  I inclined 
strongly  to  the  contrary  opinion. 

A.s  to  the  costs  or  disbursements,  I do  not  think  it  ap- 
pears that  the  plaintiff  is  in  a position  to  pay  or  advance 
these,  and  looking  at  the  cases  in  the  footnotes  to  the  case 
Wilso7i  v.  Wilson,  before  referred  to,  as  well  as  others,  I 
am  of  the  opinion  that  the  order  as  to  these  should  be 
affirmed. 


Proudfoot,  J.,  took  no  part  in  the  judgment. 
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Fraser  et  al.  v.  Johnston  et  al. 

Jury  notice — Equitable  claims — Demurrer. 

Where  the  plaintiffs  claimed  specific  performance  of  a contract  to  supply 
them  with  milk  for  a cheese  factory  upon  certain  terms,  and  in  the 
alternative  damages,  and  the  defendant  asked  for  rectification  of  the 
contract,  a jury  notice  was  struck  out. 

Held , that  where  a party  seeks  equitable  relief  to  which  he  is  not  entitled, 
the  opposite  party  should,  unless  in  a very  clear  case,  demur,  instead  of 
attacking  the  pleading  indirectly  by  asking  to  have  a jury. 

Bingham  v.  Warner,  10  P.  R.  621,  commented  on. 

[March  14,  1887.— Boyd,  C.] 

Appeal  by  the  defendants  from  an  order  of  the  local 
Master  at  Goderich  striking  out  the  jury  notice  filed  and 
served  by  the  defendants. 

The  action  was  for  specific  performance  of  an  alleged 
contract  by  the  defendants  to  supply  the  plaintiffs  with 
milk  for  their  cheese  factory  upon  certain  terms,  and  in 
the  alternative  for  damages. 

The  defendants,  among  other  defences,  alleged  that  the 
contract  as  set  up  by  the  plaintiffs  was  not  as  intended  by 
the  parties,  and  claimed  that  it  should  be  reformed. 

The  jury  notice  was  struck  out  on  the  ground  that  the 
action  was  one  that  before  the  J udicature  Act  could  have 
been  tried  only  in  the  Court  of  Chancery. 

Hoyles , for  the  appeal.  The  plaintiffs  cannot  get  rid  of 
the  j ury  notice  by  claiming  specific  performance  of  a con- 
tract of  which  the  Court  will  not  decree  specific  performance : 
Bingham  v.  Warner,  10  P.  R 621.  As  to  the  defendants’ 
claim  for  rectification  of  the  contract  it  is  simply  a matter 
of  defence,  and  not  an  equitable  claim  at  all. 

C.  J.  Holman,  contra. 

Boyd,  C. — If  this  matter  had  come  before  me  in  the  first 
instance  I do  not  know  that  I should  have  acted  as  the 
Master  has  done ; but  as  it  is  I must  be  quite  satisfied 
that  his  order  is  wrong  before  I can  reverse  it.  In  this  case 
15 — VOL  XII,  O.P.R. 
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there  is  no  strict  statutory  right  to  have  a jury.  One  party 
seeks  specific  performance  and  the  other  rectification  of  a 
contract.  Upon  the  pleadings  as  they  are  I do  not  clearly 
see  that  the  Master  was  wrong,  and  I must  affirm  his  order. 
I do  not  altogether  approve  of  the  practice  in  Bingham  v. 
Warner,  if  it  is  to  be  regarded  as  of  universal  application. 
I think  that  if  the  plaintiff  is  not  entitled  to  the  relief  he 
asks  there  should  be  a direct  attack  upon  the  pleadings  by 
demurrer,  unless  in  a very  clear  case  such  as  Bingham  v. 
Warner. 

Appeal  dismissed. 


Hooey  et  al.  v.  Gilbert  et  al. 


Discovery — Examination  of  defendants  before  statement  of  claim — Ex  parte 

order. 

In  an  action  by  creditors  of  the  defendant  R.  to  set  aside  conveyances  by 
him  to  the  defendant  G.  as  fraudulent,  the  plaintiff  swore  that  it  wa& 
necessary  to  have  an  examination  of  the  defendants  before  delivering  the 
statement  of  claim,  in  order  that  it  might  be  framed  with  proper  par- 
ticularity as  to  the  fraud,  of  which  they  had  no  personal  knowledge, 
and  a Local  Judge,  upon  the  application  of  the  plaintiff  ex  parte,  made 
an  order  for  such  examination. 

Held,  that  the  order  should  not  at  any  rate  have  been  made  ex  parte  ; and 
that  in  this  case  the  order  should  not  have  been  made  at  all,  the  posi- 
tion of  a defendant  resisting  a claim  as  to  which  he  has  no  personal 
knowledge,  and  of  a plaintiff  advancing  such  a claim  being  vastly  differ- 
ent. 

[April  2,  1887. — Rose,  J.] 

This  was  an  action  by  the  plaintiffs,  on  behalf  of  them- 
selves and  all  other  creditors  of  the  defendant  Row,  to  set 
aside  conveyances  of  land  and  chattels  made  by  the 
defendant  Row  to  the  defendant  Gilbert,  as  fraudulent. 

The  local  Judge  at  Belleville  made  an  order  ex  parte 
on  the  application  of  the  defendants,  allowing  them  to  ex- 
amine the  defendants  before  delivering  their  statement  of 
c laim,  from  which  the  defendants  on  the  4th  March,  1887,. 
appealed. 


HOOEY  Y.  GILBERT. 


115 


XII.] 

C.  J.  Holman,  for  the  appeal.  The  order  should  not 
have  been  made  ex  parte  : Hamilton  v.  Tweed,  9 P.  R. 
448  ; Wigle  v.  Harris,  9 P.  R.  276;  Grand  Trunk  R.  W. 
Co.  v.  Ontario  and  Quebec  R.  W.  Co.,  9 P.  R.  420 ; Thomas  v. 
Storey,  11  P.  R.  417.  This  was  not  a case  of  emergency 
like  Gordon  v.  Phillips,  11  P.  R.  540  ; Tate  v.  Globe  Print- 
ing Co.,  11  P.  R.  253;  Fisken  v.  Chamberlain,  9 P.  R.  283; 
Boulton  v.  Blake,  11  P.  R.  196.  The  affidavit  filed  by  the 
plaintiffs  was  not  sufficient  to  support  the  order. 

Aylesworth,  contra.  This  is  not  a case  of  “ extraordi- 
nary discovery,”  which  should  only  be  granted  in  an 
emergency.  It  is  not  the  examination  of  witnesses  which 
is  sought,  but  that  of  the  parties  to  the  suit.  The  plaintiffs 
are  seeking  now  what  they  can  get  as  a matter  of  course  at 
a later  stage  of  the  action,  and  what  they  do  not  now 
allege  in  their  statement  of  claim  they  can  introduce  by 
amendment  afterwards ; but  is  it  not  simpler  and  better  in 
every  way  that  they  should  be  allowed  to  examine  now, 
and  frame  their  statement  of  claim  properly  at  first  ? The 
defendant  Row  has  not  appeared  to  the  action,  and  as  to 
him  there  never  will  be  a stage  at  which  he  can  be  ex- 
amined, if  not  now.  In  this  action  the  plaintiffs  must  set 
out  with  particularity  the  matters  of  fraud  of  which  they 
complain,  while  all  they  know  at  present  is  that  there  was 
the  conveyance,  and  that  there  are  creditors.  Doubtless 
the  order  should  not  have  been  made  ex  parte,  but  it  can 
be  now  affirmed  after  both  sides  have  been  heard,  so  that 
is  only  a question  of  costs.  I rely  upon  Gordon  v.  Phillips , 
supra. 

Rose,  J. — This  was  an  appeal  by  the  defendants  from 
an  order  of  the  learned  local  Judge  at  Belleville,  under 
rule  285,  for  the  examination  of  the  defendants  before 
statement  of  claim.  The  order  was  made  ex  parte. 

The  affidavit  on  which  the  order  was  founded  discloses 
the  nature  of  the  action,  which  is  by  the  plaintiffs,  who 
sue  as  well  on  their  own  behalf  as  on  behalf  of  all 
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other  creditors  of  John  Bleeker  Row,  to  set  aside  an 
alleged  fraudulent  conveyance  of  land,  and  a further 
alleged  fraudulent  conveyance  of  chattels,  made  by  the 
defendant  Row  to  Mary  Ann  Gilbert,  a sister  of  Row. 

2.  That  Row  was  heavily  indebted  to  the  plaintiffs  and 
others  at  the  time  of  the  conveyances,  which  purported  to 
convey  all  the  real  and  personal  property  of  Row. 

3.  That  the  property  was  worth  a great  deal  more  than 
the  apparent  consideration. 

4.  That  since  the  conveyances  Row  had  been  arrested 
under  a writ  of  capias,  at  the  instance  of  one  St.  Charles 
and  that  one  Kercheson  had  recovered  judgment  in  another 
action  against  Row. 

5.  “ That  it  is  necessary  that  the  defendants  should  be 
examined  under  oath  for  discovery  of  particulars  in  order 
to  counteract  the  influence  of  an  alleged  fraudulent  dispo- 
sition of  the  property  mentioned  in  paragraph  three  of  this 
affidavit,  and  that  it  is  in  my  belief  in  the  interest  ot 
justice  that  the  defendants  be  so  examined  before  the 
plaintiffs  deliver  their  statement  of  claim,  for  without  such 
examination  the  plaintiffs  are  in  the  dark,  and  cannot 
prepare  their  statement  of  claim  with  any  certainty.” 

Mr.  Holman  objected  that  the  affidavit  does  not  state 
that  the  plaintiffs  believe  that  they  have  a good  cause  of 
action,  the  amount  of  their  debt,  or  the  dates  of  the  con- 
veyances. 

The  date  of  each  conveyance  is  given  in  the  endorse- 
ment on  the  writ  of  summons,  as  the  24th  of  Januar}q 
1887  ; the  one  being  registered  on  the  25th,  and  the  other 
filed  on  the  24th  of  the  same  month. 

I confess  I am  completely  at  a loss  to  know  what  is  the 
meaning  of  the  italicised  words  in  the  above  5th  paragraph’ 
and  I am  equally  at  a loss  to  know  what  further  knowledge 
the  plaintiffs  required  to  enable  them  to  prepare  the  state- 
ment of  claim. 

If  to  the  facts  set  out  in  the  affidavit  are  added  general 
allegations  of  a fraudulent  scheme  and  contrivance  to 
defeat,  defraud,  hinder,  or  delay  creditors,  and  want  of  con- 
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sideration,  what  more  would  be  required  ? The  plaintiffs 
under  such  averments  could  prove,  if  the  facts  warranted 
it,  so  much  as  would  entitle  them  to  a decree. 

I can  understand  that  the  plaintiffs  did  not  know 
whether  the  conveyances  were  fraudulent  or  not,  and  de- 
sired before  incurring  the  risk  of  costs  to  fish  out  the  facts 
from  the  defendants. 

Unless  one  assumes  that  the  defendants  have  been  guilty 
of  a fraud,  such  enquiry  before  statement  of  claim  would 
seem  unreasonable.  As  no  such  assumption  can  be  made, 
I think  before  the  plaintiffs  are  permitted  to  put  the 
defendants  to  the  annoyance  and  loss  of  time  consequent 
upon  an  examination,  they  must  file  and  serve  their  state- 
ment of  claim.  It  may  be  upon  the  facts  admitted  in  the 
statement  of  defence,  if  any  be  filed,  that  no  necessity  for 
examination  will  arise,  or  it  may  be  that  no  defence  will 
be  made. 

Having  before  me  the  cases  of  Gordon  v.  Phillips,  11 
P.  R.  540 ; Boulton  v.  Blake , ib.  196 ; Tate  v.  Globe 
Printing  Co.,  ib.  253  ; 11  allis  v.  Newton , 7 C.  L.  T. 
138;  Vidal  v.  Accident  Insurance  Co.  of  North  America , 
ib.  166  ; and  the  authorities  referred  to  in  these 
cases,  I have  availed  myself  of  the  opportunity  of 
conferring  with  the  learned  Chancellor,  and  am  permitted 
to  say  that  he  quite  agrees  that  this  is  not  a case  in  which 
such  an  order  would  be  in  the  furtherance  of  justice. 

In  Boulton  v.  Blake , that  learned  Judge  says:  “No 
doubt  this  right  of  extraordinary  discovery  must  be 
jealously  guarded  lest  it  be  abused,  and  it  should,  under 
rule  285,  be  conceded  only  where  it  is  clearly  proved  to  be 
necessary  for  the  furtherance  of  justice.” 

• In  Wallis  v.  Newton , supra,  the  defendant  did  not 
know  how  much  of  the  work  had  been  cjone  by  the  plain- 
tiff, and  as  his  defence  was  under  an  agreement  to  which 
he  was  not  a party,  and  the  work  done  under  which  he  was 
not  cognizant  of,  it  was  manifestly  not  in  furtherance  of 
justice  to  require  him  to  put  in  a formal  statement  of  de- 
fence before  he  had  an  opportunity  to  cross-examine  the 
party  who  knew  all  the  facts. 
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T am  also  informed  by  the  learned  Chancellor  that  it  was 
.stated  that  the  defendant,  not  having  any  independent 
means  of  knowledge,  might  find  after  examining  the  plain- 
tiff that  he  could  not  make  defence. 

The  position  of  one  defending  a claim  as  to  which  he 
has  no  personal  knowledge,  and  of  a plaintiff  advancing  a 
claim  of  which  he  has  no  knowledge,  are  in  most  cases  vastly 
different,  but  in  any  and  every  case  the  “right  of  extra- 
ordinary discovery  must  be  jealously  guarded  lest  it  be 
abused.” 

In  my  opinion,  to  allow  discovery  in  this  action,  at  this 
stage,  would  be  an  abuse  of  the  right. 

The  order  was  granted  ex  parte.  This  should  not  have 
been.  Certainly,  if  an  extraordinary  proceeding  is  to  be 
adopted,  it  should  be  upon  notice,  unless  a very  clear  case 
is  made  for  an  ex  parte  order.  We  thought  Thomas  v. 
Storey , 11  P.  R.  417,  w^as  not,  and  that  Mann  v.  McConnell , 
7 C.  L.  T.  169,  was  a case  in  which  an  order  might  be 
made  ex  parte. 

In  the  latter  case  the  benefit  of  the  order  might  have 
been  prevented  if  notice  had  been  given.  See  Hennessey  v. 
Rohmann,  36  L.  T.  Rep.  N.  S.  51. 

I think  the  appeal  must  be  allowed,  and  the  order  of  the 
learned  local  Judge  set  aside,  with  costs  to  the  defendants 
in  any  event  of  the  cause. 
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Re  Hague,  Traders  Bank  y.  Murray. 


Costs — Executor — Taxation — Moderation. 

Bills  of  costs  for  services  rendered  to  an  estate  after  a testator’s  death, 
down  to  the  date  of  an  order  for  the  administration  of  the  estate,  were 
paid  by  the  executor  after  the  order  and  pending  administration  pro- 
ceedings. 

Held,  that  there  could  be  no  taxation  of  the  bills  as  against  the  executor 
at  the  instance  of  creditors,  but  that  the  bills  should  be  moderated. 
So  far  as  the  solicitors  were  concerned  the  payment  by  the  executor 
was  to  be  regarded  as  payment  of  the  bills,  and  to  obtain  a taxation 
after  payment  a case  would  have  to  be  made  against  the  solicitors. 
Practically  the  moderation  might  be  so  conducted,  if  warranted  by 
special  circumstances,  as  to  differ  but  little  from  a taxation. 

[April  6,  1887.—  Boyd,  C.] 

An  appeal  by  the  plaintiffs  and  the  Central  Bank  of 
Canada,  creditors  of  the  estate  of  one  Hague,  deceased, 
which  was  being  administered  by  the  Court,  from  a certi- 
ficate of  the  Master  in  Ordinary  made  in  the  course  of  the 
administration  proceedings. 

Lefroy,  for  the  appeal. 

Reesor,  contra. 

t 

Boyd,  C. — The  single  point  of  this  appeal  is,  whether 
costs  paid  by  the  executor  should  be  moderated  or  taxed. 
The  bills  of  costs  are  for  services  rendered  to  the  estate 
after  the  testator’s  death  down  to  the  date  of  the  adminis- 
tration order,  which  were  paid  by  the  executor  after  the 
order  and  pending  administration  proceedings.  The  so- 
licitors are  not  before  the  Court ; so  far  as  they  are  con- 
cerned this  payment  by  the  executors  must  be  regarded 
as  a payment  of  the  bills.  Whether  it  is  a proper  pay- 
ment or  not,  or  to  what  extent  it  should  be  allowed,  these 
questions  may  be  before  the  Master,  but  do  not  arise  on 
his  present  ruling.  Being  thus  paid,  there  can  be  no  tax- 
ation of  these  bills  (using  that  word  in  its  proper  legal 
sense)  unless  as  against  the  solicitors,  and  no  case  is  made 
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(so  far  as  argued  before  me)  to  shew  that  there  could  be 
such  a taxation  after  payment  : Be  DicJcson,  8 DeG.  M.  & 
G.  655  ; Be  Chowne , 52  L.  T.  N.  S.  75.  As  against  the  trus- 
tee or  executor  who  has  paid  the  bills  there  can  be  no  tax- 
ation. The  substitute  for  taxation  is,  that  as  against  him 
the  bills  should  be  moderated,  which  the  Master  has  direc- 
ted in  the  present  case  : Be  Press,  35  Beav.  34.  Practi- 
cally this  moderation  may  be  so  conducted  (if  warranted 
by  special  circumstances)  as  to  differ  but  little  from  a tax- 
ation. In  Lady  Langford  v.  Maliony,  4 Dr.  & War.,  at  p.llOf 
Su  gden,  L.  C.,  said  that  in  moderating  a bill  the  Master 
will  revise  the  items  in  a manner  similar  to  taxation,  and 
if  any  charges  appear  not  to  be  proper  they  will  be  disal- 
lowed to  the  trustee  : S.  C.  2 Con.  & Law.  328.  The  prac- 
tice as  I have  endeavoured  to  state  it  is  recognized  as  in 
force  in  this  country  by  Mowat  V.  C.,  in  McCargar  v.  Mc- 
Kinnon, 17  Gr.,  at  p.  527.  The  result  is,  that  this  appeal 
should  be  dismissed,  with  costs. 

Lefroy  subsequently  asked  that  the  costs  should  be  out 
of  the  estate,  as  the  appeal  had  been  taken  for  the  benefit 
of  the  creditors. 

Boyd,  C.,  directed  that  the  respondent’s  costs  should  be 
paid  out  of  the  estate  instead  of  by  the  appellants. 
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Canadian  Bank  of  Commerce  y.  Middleton. 


Costs , security  for — Issue  arising  out  of  garnishment  proceedings — Inter- 
pleader issue. 

Where  one  of  the  parties  to  an  issue  arising  out  of  garnishment  proceed- 
ings is  out  of  the  jurisdiction,  there  is  power  under  Rule  375  to  order 
security  for  costs  ; hut 

Sembfe,  owing  to  there  being  no  rule  in  Ontario  similar  to  the  English 
Rule  864  of  1883,  there  is  no  power  to  make  such  an  order  in  an  inter- 
pleader issue. 

Belmonte  v,  Aynard,  4 C.  P.  D.  352,  and  Tomlinson  v.  Land  and  Finance 
Corporation,  14  Q.  B.  D.  539,  discussed. 

[March  26,  1887 — The  Master  in  Chambers.'] 

An  issue  having  been  directed  to  try  the  right  to  certain 
moneys  claimed  by  the  plaintiffs  under  garnishment  pro- 
cess, a question  arose  as  to  whether  the  claimant,  who 
resided  abroad,  should  be  ordered  to  give  security  for  costs. 
The  facts  appear  in  the  judgment. 

Walter  Macdonald,  for  the  plaintiffs. 

McMichael,  Q.C.,  for  the  claimant. 

The  Master  in  Chambers. — This  is  a garnishment  pro- 
ceeding. The  Bank  of  Commerce  recovered  judgment 
against  G.  R.  Middleton.  One  McQuarrie,  who  was,  at  any 
rate,  debtor  to  G.  R.  Middleton,  made  an  assignment  to  Mr. 
Clarkson  under  the  Act  of  1885,  for  the  general  benefit  of 
creditors.  There  are  now  dividends  in  the  hands  of  Mr. 
Clarkson  pa}^able  on  that  debt  of  McQuarrie,  and  upon  the 
bank  attempting  to  garnish  those  dividends  in  the  hands 
of  Mr.  Clarkson  in  satisfaction  of  their  judgment,  it  is 
found  that  Mr.  Herbert  N.  Middleton,  who  lives  in  Min- 
nesota, U.  S.,  now  claims  to  be  the  assignee  of  that  debt 
to  G.  R.  Middleton  due  from  McQuarrie’s  estate,  and  by 
consequence  claims  the  dividends  now  in  Mr.  Clarkson’s 
hands. 

The  question  now  before  me  is,  whether  Mr.  Herbert  N. 
Middleton,  the  now  claimant,  who  is  living  out  of  the 
16— YOL  XII  O.P.R. 
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jurisdiction,  can  be  called  upon  to  give  security  for  costs 
upon  the  issue  to  be  raised,  to  try  his  right  to  the  divi- 
dends, as  against  the  garnishment  of  the  judgment  creditors, 
the  bank.  I think  he  must  give  such  security. 

In  a garnishment  the  claim  to  the  debt  sought  to  be 
garnished  is  very  like  in  its  circumstances  to  the  claim 
made  on  a sheriff  by  a claimant  of  the  goods  seized  by  the 
sheriff  under  a fi.  fa.  Both  proceedings  are  for  the  purpose 
of  enforcing  the  payment  of  a judgment  debt  out  of  the 
property  of  the  judgment  debtor — the  fi.  fa.  from  his  goods 
and  chattels — the  garnishment  from  a credit  due  to  him  ; 
and  a claimant,  therefore,  of  the  particular  property  sought 
to  be  so  applied  stands  much  in  the  same  position  whether 
it  be  a claim  to  goods  and  chattels,  or  a claim  to  a credit, 
alleged  to  belong  to  the  judgment  debtor.  Yet  it  seems  to 
me  that  in  Ontario  there  is  a right  to  security  for  costs 
from  a foreign  claimant  in  the  case  of  a garnishment,  and 
that  there  would  be  no  such  right  on  a sheriff’s  interpleader, 
where  goods  seized  under  a fi.  fa.  have  been  claimed. 

In  Belmonte  v.  Aynard , 4 C.  P.  D.  352,  there  is  a decision 
of  the  Court  of  Appeal  that  where  one  of  the  defendants 
in  an  interpleader  issue  is  really  interested  in  the  result 
thereof  as  a plaintiff,  he  is  not  entitled  to  call  upon  the 
plaintiff  in  the  issue  to  give  security  for  costs,  upon  the 
ground  that  the  latter  is  a foreigner  residing  abroad.  That 
case  is  not  a sheriff’s  case  at  all,  but  the  reasoning  in  it 
shews,  and  another  case  I shall  presently  cite  shews,  that 
where  there  is  a claim  to  goods  seized  by  a sheriff  under 
a fi.  fa.,  the  claimant  and  the  judgment  creditor  are  both 
substantially  plaintiffs,  and  that  one  of  them  therefore 
cannot  call  upon  the  other  for  security  for  costs,  on  the 
ground  of  foreign  residence.  By  the  general  rule  which 
regulates  security  for  costs  on  such  a ground,  a defendant 
may  call  upon  a plaintiff,  but  a plaintiff  cannot  call  upon 
a defendant,  nor  can  a plaintiff  call  upon  another  plaintiff. 

Now  the  execution  creditor  is  a plaintiff  in  reality,  be- 
cause  he  is  seeking  actively  to  enforce  payment  of  his  debt 
out  of  the  goods,  and  so  the  claimant  is  actively  seeking  to 
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enforce  the  delivery  of  them  to  himself,  because  he  claims 
them  to  be  his  own  property,  and  not  liable  to  the  execu- 
tion. Both  parties  are  actors,  and  both  are  substantially 
in  the  position  of  plaintiffs.  I need  hardly  say  that  it  is 
quite  immaterial  how  the  parties  may  be  designated  in  the 
issue  ordered  to  be  tried. 

I think,  therefore,  that  by  the  law  in  England,  when  the 
case  in  4 C.  P.  D.  352,  was  decided,  an  execution  creditor 
could  not  in  interpleader  enforce  security  for  costs  from  a 
foreign  claimant,  and  that  such  is  the  law  here  now  in  in- 
terpleader. 

But  in  England,  in  1883,  the  Court  adopted  new  rules 
relative  to  interpleader,  and  among  them  is  the  following, 
rule  864,  4th  ed.  of  Wilson's  Judicature  Acts,  page  485  : 
“ The  Court  or  a J udge  may,  in  or  for  the  purposes  of  any 
interpleader  proceedings,  make  all  such  orders  as  to  costs 
and  all  other  matters  as  may  be  just  and  reasonable.” 
Under  that  rule  it  is  that  the  Court  has  felt  authorized  to 
order  security  for  costs  against  a claimant  or  a judgment 
creditor  where  it  is  “ just  and  reasonable.” 

Under  it  the  Court  of  Appeal,  in  Tomlinson  v.  Land  and 
Finance  Corporation , 14  Q.  B.  D.  539,  decided  that,  “ In 
an  interpleader  issue  directed  upon  an  application  by  a 
sheriff,  who  has  received  a notice  of  a claim  to  goods  seized 
by  him  under  a writ  of  fi.  fa.  in  execution  of  a judgment, 
both  the  plaintiff  and  the  defendant  in  the  issue  are 
really  in  the  position  of  the  plaintiff  in  an  ordinary 
action,  and  therefore  the  defendant  in  the  interpleader 
issue  may  be  ordered  to  give  security  for  costs  in  any  case 
in  which  a plaintiff  may  be  so  ordered,  and  the  rule,  that  a 
defendant  cannot  be  compelled  to  give  security  for  costs, 
does  not  apply.” 

It  was  under  the  provisions  of  the  rule  X have  cited  that 
the  Court  was  enabled  to  come  to  that  decision.  Bowen, 
L.  J.,  says,  p.  542,  speaking  of  this  rule,  “The  hand  of  the 
Court  is  set  free,  and  it  may  use  its  discretion  whether 
security  for  costs  should  be  ordered.”  The  rule  is  not  in 
force  in  Ontario.  However,  in  our  rules  respecting  garnish- 
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ment,  rule  375  provides  for  the  case  of  a claim  by  a third 
party  to  the  debt  sought  to  he  garnished,  and  enacts  that 
the  Court  or  Judge  may  order  any  issue  to  be  tried,  and 
concludes  in  these  words  : “And  may  bar  the  claim  of  such 
third  person,  or  may  make  such  other  order  as  such  Court 
or  Judge  shall  think  lit,  upon  such  terms,  in  all  cases,  with 
respect  to  the  lien  or  charge  (if  an}7)  of  such  third  person 
and  to  costs,  as  the  Court  or  Judge  shall  think  just  and 
reasonable.” 

This  is  quite  as  full  and  comprehensive  for  the  present 
purpose  as  the  new  rule  in  England  is  as  to  an  interpleader 
proceeding.  I therefore  think  that  it  is  open  to  me  to 
make  the  order  for  security  for  costs  in  this  garnishment 
proceeding  against  the  claimant,  because  it  is  just  and 
reasonable  though  I could  not  make  the  order  under  the 
same  circumstances,  as  to  an  interpleader  issue. 

I wish  to  make  one  further  observation  as  to  the  case  in 
14  Q.  B.  D.  539.  In  that  case  the  Court  ordered  security 
to  be  given  by  a limited  company  resident  in  the  jurisdic- 
tion because  it  was  insolvent — although  it  was  enforcing 
its  own  debt,  for  its  own  benefit.  Whoever  is  disposed  to 
act  on  this  part  of  the  case,  should  consider  the  caution 
given  by  Lord  Esher  (p.  542),  that  the  view  adopted  by 
the  Court  is  not  necessarily  to  be  followed  as  a stringent 
rule  in  every  case.  I refer  particularly  to  Rhodes  v.Dawson> 
16  Q.  B.  D.  548,  and  the  cases  there  cited  by  Lindley,  L.  J.? 
as  explanatory  of  this  part  of  the  judgment,  and  very 
much  qualifying  it. 
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McCarthy  v.  Cooper  et  al. 

Costs — Set-off— Rule  436 — Solicitor’s  lien. 

Under  Rule  436  a discretion  is  allowed  as  to  whether  or  not  there  shall 
be  a set-off  of  costs  in  the  same  action  where  costs  are  awarded  to  and 
against  the  parties  ; equitable  considerations  are  allowed  to  enter  into 
the  disposal  of  the  contention,  and  there  is  no  strict  right  in  the  mat- 
ter. 

A direction  to  set  off  costs  was  properly  refused  under  the  following  cir- 
cumstances : — The  plaintiff  succeeded  at  the  trial  of  an  action  for  specific 
performance  of  a contract  for  the  sale  of  land,  and  was  given  costs  up 
to  the  trial ; ®n  reference  to  a Master  he  failed  to  shew  title,  and  was 
ordered  to  pay  the  defendant  his  costs  subsequent  to  the  trial,  and  to 
repay  $500  of  the  purchase  money  which  had  been  paid  by  the  defen- 
dant ; the  defendant’s  solicitor  asserted  a lien  upon  the  sum  due  by  the 
plaintiff  for  costs,  which  could  be  recovered  upon  the  bond  given  by 
him  as  security  for  costs,  whereas  the  $500  could  not  be  recovered 
against  the  plaintiff,  who  was  worthless. 

[April  25,  1887. — Boyd,  C.] 

An  appeal  by  the  plaintiff  from  an  order  of  the  Master 
in  Chambers  refusing  to  direct  a set-off  pro  tanto  of  the 
costs  up  to  the  trial  awarded  to  the  plaintiff  to  be  paid  by 
the  defendant  Cooper,  and  taxed  at  $314,  against  the  costs 
of  the  reference  and  hearing  on  further  directions  awarded 
to  the  defendant  Cooper  to  be  paid  by  the  plaintiff,  and 
taxed  at  $78. 

The  action  was  brought  to  compel  specific  performance 
of  a contract  by  the  defendant  Cooper  to  buy  certain  land 
from  the  plaintiff,  and  at  the  trial  the  judgment  was  in 
favour  of  the  plaintiff ; but,  upon  a reference  to  a Master 
the  plaintiff  failed  to  shew  a good  title,  and  was  ordered 
to  pay  the  costs  of  the  defendant  Cooper  subsequent  to  the 
trial,  and  to  repay  $500  which  had  been  paid  by  the  defen- 
dant Cooper  on  account  of  the  purchase  money.  The 
plaintiff  lived  out  of  the  jurisdiction,  and  had  given  security 
for  costs  at  the  commencement  of  the  action. 

The  plaintiff  now  desired  to  set  off  the  $78  costs  payable 
by  him  against  the  $314  costs  payable  by  the  defendant 
Cooper  to  him. 

It  was  admitted  that  both  the  plaintiff  and  the  defendant 
Cooper  were  worthless ; but  the  defendant  Cooper  had  his 
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remedy  against  the  sureties  on  the  bond  for  security  for 
costs. 

The  solicitors  for  the  defendant  Cooper  asserted  a lien 
for  costs  which  would  prevent  a set-off. 


W.  H . Blake , for  the  plaintiff,  referred  to  Rule  436,  0.  J. 
A. ; Marshall  on  Costs,  2nd  ed.,  312  ; Wilson  v.  Switzer 
1 Ch.  Chamb.  R.  75,  160  ; Brown  v.  Kelson , 11  P.  R.  121. 

E . T.  English,  for  the  defendant  Cooper,  relied  on 
Dawson  v.  Moffatt,  10  P.  R.  366. 


Boyd,  C. — Whether  the  common  law  rule  of  T.  T.,  1856,. 
No.  52,  is  in  force  or  not  it  is  in  pari  materia  with  Rule 
436,  as  far  as  this  application  is  concerned.  By  that  I 
mean  that  both  leave,  as  a matter  resting  in  the  sound 
discretion  of  the  officer,  the  question  whether  or  not  there 
shall  be  a set-off  of  costs  in  the  same  action  when  costs  are 
awarded  to  and  against  the  parties.  The  words  “ may  be 
deducted  ” and  “ may  adjust  by  way  of  taxation  ” indicate 
that  equitable  considerations  are  allowed  to  enter  into  the 
disposal  of  the  contention,  and  there  is  no  strict  right  in 
the  matter  : Edwards  v.  Hope,  14  Q.  B.  D.  922  ; Bennett  v. 
Tregent . 6 P.  R.  171.  Here  the  Master  has  exercised  his 
discretion  against  allowing  the  set-off  to  the  prejudice  of 
the  solicitors’  claim  to  be  paid,  and  upon  the  circumstances 
of  the  case  I am  not  disposed  to  interfere  with  what  he 
has  done.  In  the  result,  it  appears  that  the  action  for 
specific  performance  should  not  have  been  brought,  as  the 
plaintiff  has  no  title.  The  defendant  has  besides  paid  part 
of  the  price,  $500,  to  the  plaintiff,  which,  it  is  said  and  not 
denied,  cannot  be  recovered  by  process  of  execution.  If 
the  solicitor  for  the  defendant  has  a claim  against  his 
client  for  services  rendered  in  the  Master’s  office  and  on 
further  directions  to  a greater  extent  than  $78, which  is  yet 
unpaid,  there  should  be  no  set-off  to  the  prejudice  of  the 
solicitor’s  right  to  retain  this  $78  when  recovered  from  the 
sureties  of  the  plaintiff  If  there  is  to  be  a set-off*  it  appears 
to  me  more  proper  to  set  off  the  costs  which  the  defendant- 
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has  to  pay  the  plaintiff,  i.  e-.,  $314,  against  the  instalment 
of  the  price,  $500,  which  the  plaintiff  has  to  pay  back  to 
the  defendant,  and  leave  the  defendant  to  recover  the 
difference  plus  the  costs  taxed  to  him,  $78,  against  the 
plaintiff. 

The  appeal  is  dismissed,  with  costs. 


Town  of  Peterborough  v.  Midland  R.  W.  Co.  and  Grand 
Trunk  R.  W.  Co. 

Pleading — “Hot  guilty  by  statute” — Action  for  {specific  perjormance  of 

contract. 

“Not  guilty  by  statute”  cannot  be  pleaded  to  an  action  for  specific  per- 
formance of  a contract ; and  the  defence  of  “ not  guilty  ” irrespective  of 
statutory  authority  is  not  admissible  under  the  Judicature  Act. 

[April  25,  1887. — The  Master  in  Chambers .] 

This  was  a motion  by  the  plaintiffs  to  strike  out  the 
defence,  which  was  “ not  guilty  by  statute.” 

The  action  was  brought  to  compel  the  specific  perform- 
ance of  certain  undertakings  of  the  defendants  as  to  the 
maintenance  of  streets,  &c.,  on  the  faith  of  which  the  plain- 
tiffs had  passed  a by-law,  &c.,  and  of  certain  statutory 
conditions  as  to  the  [ state  of  the  defendants’  railway 
tracks,  &c. 

Watson,  for  the  plaintiffs. 

Aylesworth,  for  the  defendants. 

The  Master  in  Chambers. — In  the  statement  of  claim 
the  defendants  are  charged  on  the  breach  of  several  con- 
tracts, and  the  plaintiffs  seek  the  injunction  of  the  Court 
to  enforce  performance  of  the  contracts.  There  is  no  other 
cause  of  action,  nor  remedy  sought. 
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I think,  therefore,  this  is  not  a case  where  not  guilty 
“ by  statute  ” can  be  pleaded.  I am  not  aware  of  any 
authority  for  it. 

Then,  as  to  the  plea  of  not  guilty  irrespective  of  statu- 
tory authority  to  plead  it,  it  is  not  admissible  under  the 
Judicature  Act;  Cun.  & Mat.  47-49  ; Rules  125  and  128, 
and  the  notes  in  Maclennans  Jud.  Act,  2nd.  ed.,  pp.  288- 
291.  The  pleadings  now  consist  of  statements  of  facts, 
not  of  legal  results  of  facts  : Hanmer  v.  Flight , 35  L.  T.  N. 
S.  127. 

But  at  any  rate,  even  at  common  law,  the  plea  is  insen- 
sible where  the  claim  is  for  a breach  of  contract  merely. 

I think  the  plea  must  be  struck  out. 
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Williamson  v.  Town  of  Aylmer. 


Taxing  officer,  powers  of — Evidence — Solicitor — Retainer. 

The  taxing  officers  have  the  power  to  call  for  evidence  on  taxations  pen- 
ding before  them. 

Where  the  plaintiff  was  out  of  the  jurisdiction,  and  a taxing  officer  had 
refused  to  proceed  with  the  taxation  of  her  costs  of  the  action  against 
the  defendants  until  she  was  produced  before  him  for  examination, 
touching  her  retainer  of  the  solicitor  in  whose  name  the  proceedings  in 
the  action  had  been  conducted,  it  was  directed  that  the  officer  should 
first  examine  other  witnesses,  and  then  if  unable  to  decide  the  question 
of  retainer  should  report  to  a Judge  in  Chambers. 


[April  1,  1887. — Wilson,  O.  J.] 

Notice  of  motion  was  given  on  1st  March,  1887,  that 
the  plaintiff  would  apply  in  Chambers  by  way  of  appeal 
from  the  ruling  of  the  taxing  officer  made  on  the  24th 
of  February  last,  upon  the  return  of  an  appointment  for 
taxation,  refusing  to  proceed  with  the  taxation  until  the 
plaintiff  was  produced  before  him  for  examination. 

The  grounds  of  appeal  were  as  follows  : 

1.  That  the  plaintiff  recovered  a judgment  against  the 
defendants  for  $500  with  costs,  and  it  was  the  duty  of 
the  taxing  officer  to  tax  such  costs. 

2.  There  is  no  obligation  on  the  plaintiff’s  solicitor  to 
produce  the  plaintiff  for  examination  as  a condition  prece- 
dent to  the  taxation  of  the  plaintiff’s  costs,  and  the  taxing 
officer  erred  in  so  holding. 

3.  It  was  not  shewn  the  plaintiff  had  done  anything  to 
disentitle  her  to  her  costs,  and  no  sufficient  grounds  were 
shewn  to  warrant  the  taxing  officer  in  adjourning  the  tax- 
ation until  after  the  plaintiff  should  be  produced  for  her 
examination  touching  her  right  to  costs. 

4.  No  appointment  was  issued  by  the  taxing  officer  or 
any  other  person  entitled  to  issue  an  appointment  for  the 
cross-examination  of  the  plaintiff  upon  her  affidavit  filed  on 
the  8th  of  February  last,  and  no  appointment  could  pro- 
perly issue  upon  it  for  that  purpose,  as  the  application  upon 
which  it  w^as  made  had  been  disposed  of. 
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5.  The  plaintiff,  residing  in  the  County  of  Elgin,  could 
not  be  compelled  to  be  examined  in  Toronto  before  the  tax- 
ing officer  in  Toronto  under  a subpoena  and  appointment- 
An  order  made  upon  special  application,  upon  notice  to 
the  plaintiff,  would  be  required  for  that  purpose. 

And  upon  other  grounds  mentioned  in  the  affidavits 
filed.  And  the  plaintiff  also  asked  for  an  order  directing 
the  taxing  officer  to  proceed  with  the  taxation,  and  for 
such  other  order  as  to  the  Judge  might  seem  meet. 

The  appeal  was  argued  on  the  22nd  March,  1887. 


H.  J.  Scott,  Q.  C.,  for  the  plaintiff. 
Aylesworth , for  the  defendants. 


The  facts  appear  in  the  judgment. 

Wilson,  C.  J. — On  the  28th  of  February  the  plaintiff's 
solicitors  wrote  to  the  agents  of  the  defendants’  solicitors 
that  “ the  plaintiff  is  now  in  Briscoe,  Illinois.  If  you 
desire  to  take  her  depositions  we  will  consent  to  an  order 
taking  them  there,  or  if  j^ou  will  pay  her  the  proper 
witness  fees  and  conduct  money,  she  will  be  produced  at 
St.  Thomas  for  examination.” 

On  the  18th  of  February,  1887,  an  order  in  Chambers 
was  made  by  Armour,  J.,  on  notice  and  on  hearing  the 
parties,  that  the  costs  to  which  the  plaintiff  is  entitled 
as  between  party  and  party,  under  her  judgment  against 
the  defendants,  be  referred  to  S.  B.  Clark,  one  of  the  taxing 
officers,  for  taxation. 

A subpoena  was  issued  by  the  defendants’  solicitor  to 
serve  upon  the  plaintiff  to  attend  before  the  said  taxing 
officer  on  the  taxation  of  her  costs  so  referred  for 
taxation,  but  she  had  left  this  Province  for  Illinois  about 
a week  before  the  bailiff  went  to  make  the  service  of  it 
upon  her.  It  is  said  she  had  informed  Mr.  Tremear,  a 
barrister  in  the  town  of  Aylmer,  about  the  31st  of  January 
last,  that  she  intended  to  take  up  her  residence  perma- 
nently at  Briscoe,  in  the  State  of  Illinois. 
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The  plaintiff,  by  the  copy  of  an  affidavit  not  signed  or 
sworn  to  [the  original,  if  there  be  one,  may  be  complete], 
says  Mr.  Charles  Millar,  of  Toronto,  is  and  has  been  her 
solicitor  throughout  this  action ; that  she  requested  Mr. 
Stevens,  of  Aylmer,  to  have  Mr.  Millar,  who  was  formerly 
of  Aylmer,  but  is  now  of  Toronto,  to  commence  and  carry 
on  this  action  for  her,  and  Mr.  Stevens  has  informed  her 
he  had  done  so,  and  during  the  course  of  the  action 
Stevens  has  on  several  occasions  told  her  wffiat  Mr.  Millar 
had  told  him  to  do  for  him,  Millar,  at  Aylmer;  that  Mr.  Millar 
has  been  her  solicitor  throughout  the  action,  and  she  is 
liable  to  him  for  all  the  costs  of  the  action. 

Mr.  Stevens  says  he  is  a barrister,  practising  at  Aylmer, 
and  he  practises  his  profession  in  partnership  with  Mr.  W. 
F.  Morphy,  a duly  qualified  solicitor,  under  the  name  of 
Stevens  & Morphy,  at  Aylmer : that  he  and  his  firm 
acted  as  the  agents  of  Mr.  Millar  in  matters  requiring 
attention  in  Aylmer,  and  also  in  advising  the  plaintiff 
during  the  progress  of  the  action,  and  in  filing  and  serving 
papers  in  the  county  of  Elgin. 

At  an  early  stage  in  the  cause  he  sent  a statement  of 
the  facts  of  the  case  to  Mr.  Millar,  who  advised  and  directed 
the  action  and  drew  the  pleadings.  He  knows  Mr.  Millar 
was  the  plaintiff’s  solicitor  and  directed  the  course  of  the 
action, — where  it  should  be  tried,  and  the  important  steps 
and  proceedings  therein, — and  he  knows  the  plaintiff  is 
liable  to  him  for  the  costs  of  the  action. 

The  deputy-sheriff  of  the  county  of  Elgin  says  in  his 
affidavit  of  the  9th  of  October,  1886,  that  on  the  execution 
issued  in  this  case  the  defendants  paid  $500,  sheriff’s  fees, 
and  other  incidentals,  and  he  wrote  to  Mr.  Millar,  whose 
name  was  endorsed  on  the  execution  as  having  issued  the 
same,  stating  the  $500  had  been  paid,  and  saying,  “ Will  I 
send  you  the  money,  or  will  I send  it  to  W.  E.  Stevens,  of 
Aylmer,  who  appears  to  have  been  acting  on  your  behalf  ? 

* * Kindly  advise  me  at  once  in  the  matter,  and 

oblige .”  The  sheriff  said  he  had  better  retain  $41.50 

claimed  under  a garnishee  order,  and  in  answer  Mr.  Millar 
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wrote  to  the  sheriff : “You  may  send  a cheque  for  $500, 
payable  to  the  plaintiff,  or  her  order,  to  W.  E.  Stevens,  Esq., 
barrister,  Aylmer,  for  delivery  to  the  plaintiff,  less  $41.50, 
which  you  should  retain  as  a protection  to  yourself  until 
the  garnishee  summons  is  disposed  of.  No  more  of  the 
moneys  should  be  retained  by  you  to  answer  that  summons 
than  are  sufficient  to  satisfy  it.  A cheque  for  payment  of 
the  costs  of  the  suit  and  execution,  &c.,  kindly  send  to  Mi. 
W.  E.  Stevens,  payable  to  him,  or  to  his  order.”  And  the 
deputy-sheriff  said  : “ And  the  money  was  paid  according 
to  the  instructions  of  said  letter.” 

Mr.  Haines,  of  the  town  of  Aylmer,  solicitor,  a member 
of  the  firm  of  Crawford  & Haines,  the  defendants’  solicitors 
in  this  cause,  says  that  the  taxation  of  costs  in  this  action 
has  attracted  a good  deal  of  public  attention.  He  is  in- 
formed and  believes  that  a cheque  was  sent  by  the  sheriff 
to  the  plaintiff  for  $500,  less  about  $74  garnished,  payable  to 
the  order  of  the  plaintiff,  payable  at  a bank  in  St.  Thomas  ; 
that  the  plaintiff  endorsed  the  same  to  Mr.  Stevens  to 
collect  it,  and  that  he  collected  it  and  deducted  the  plain- 
tiff’s costs  of  the  suit  from  the  proceeds,  and  paid  only 
the  remainder  to  her,  and  in  consequence  of  Stevens  not 
paying  her  the  whole  amount  that  the  plaintiff  consulted 
Mr.  Backhouse,  a solicitor  of  Aylmer,  as  to  the  differences 
between  the  plaintiff  and  Mr.  Stevens.  He  has  seen  and 
read  a letter  from  Mr.  Millar  to  Mr.  Backhouse  in  relation 
to  the  said  differences  between  the  plaintiff  and  Mr. 
Stevens,  and  from  such  reading  he  recollects  that  Mr. 
Millar  stated  in  such  letter  that  he  was  not  personally 
concerned  in  these  money  matters  between  the  plaintiff 
and  Mr.  Stevens ; that  he  has  been  informed  by  a gentle- 
man of  Aylmer,  who  did  not  wish  his  name  mentioned, 
but  who  is  of  undoubted  respectability  and  veracity,  and 
he,  the  deponent,  verily  believes  the  plaintiff  on  several 
occasions  told  him  the  said  Stevens  brought  the  suit  on  his 
own  risk  as  to  costs,  and  if  he  did  not  recover  the  costs 
from  the  defendants  she  was  not  to  pay  him  any  costs,  and 
that  she  also  told  him  she  did  not  employ  Charles  Millar  in 
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the  suit  in  any  way,  and  that  she  had  no  claim  against 
Millar,  nor  he  against  her  in  relation  to  this  suit. 

Mr.  Stevens  says  in  his  affidavit  of  the  18th  of  March, 
1887,  that  he  received  the  cheque  from  the  sheriff  and  col- 
lected it  under  the  instructions  of  the  plaintiff,  and  upon 
an  arrangement  between  her  and  himself.  He  denies  that 
the  costs  of  the  suit  were  deducted  from  the  proceeds  of  the- 
cheque,  and  says  that  the  amount  of  the  costs  was  not  then 
and  is  not  now  known ; and  there  has  never  been  any  arrange- 
ment or  understanding  between  the  plaintiff  and  himself, 
as  Mr.  Haines  states,  with  respect  to  bringing  the  action 
and  running  the  risk  of  the  costs. 

On  the  4th  of  November,  1886,  Mr.  Millar  wrote  to  the 
sheriff  : “ Any  further  moneys  collected  by  you  herein  yon 
are  to  hold  subject  to  my  order,  and  not  deliver  them  to 
any  person  without  an  order  from  me.” 

The  above  affidavits  and  papers  shew  that  the  defendants 
desire  to  have  the  costs  revised  by  the  taxing  officer,  for 
the  purpose  of  having  the  costs  taxed  upon  entering  judg- 
ment disallowed,  upon  the  ground  that  the  action  was  in 
fact  brought  and  carried  on  by  Mr.  Stevens,  a barrister,, 
but  not  a solicitor  of  this  Court,  or  by  the  partnership  of 
Stevens  and  W.  F.  Morphy,  a solicitor,  and  as  I assume  not 
a barrister ; and  that  the  name  of  Morphy  and  Millar  as 
solicitors  for  the  plaintiff  was  used  in  reality  for  the  benefit 
of  Mr.  Stevens,  or  of  his  firm. 

The  defendants  desire,  for  the  purposes  of  the  taxation 
to  have  the  plaintiff  present  at  the  taxation,  Or  that  she- 
should  be  in  the  country  at  any  rate,  in  order  to  b& 
examined  by  the  defendants  upon  the  matter  in  contro^ 
versy — that  is,  to  discover  who  it  was  she  employed  to» 
bring  the  action,  and  all  the  facts  and  circumstances* 
bearing  upon  that  question. 

And  upon  their  application  to  the  taxing  officer  to  whom 
the  bills  have  been  referred  by  the  Judge  in  Chambers 
for  taxation,  that  officer  has  stayed  the  taxation  “ until 
after  the  plaintiff  is  produced  by  her  solicitor  for  examina- 
tion touching  her  right  to  costs.  Until  such  examination 
I consider  I have  no  right  to  tax  the  costs.” 
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The  motion  on  behalf  of  the  plaintiff*  is  to  compel  the 
taxation  to  be  proceeded  with  according  to  the  order  of 
the  Judge ; and  because  also  the  taxing  officer  has  no  power 
to  exercise  such  a power  by  staying  proceedings  until  the 
plaintiff  is  produced  for  examination. 

The  chief  question  is : 

Has  the  taxing  officer  the  power  to  stay  the  proceedings 
on  the  taxation  of  a bill  of  costs  until  he  has  taken  the 
evidence  which,  in  his  opinion,  is  necessary  to  enable  him 
to  make  the  taxation  required  ? 

The  order  he  has  made — assuming  for  the  present  that 
he  may  require  the  production  of  all  reasonable  and  neces- 
sary evidence  to  enable  him  to  proceed  with  and  dispose 
of  his  work^may  be  in  excess  of  his  jurisdiction,  or  it 
may,  if  not  beyond  his  jurisdiction,  be  an  unreasonable 
exercise  of  it  to  stay  the  taxation  he  has  been  ordered  to 
make  “ until  the  plaintiffs  solicitor  shall  produce  the 
plaintiff  for  examination  touching  her  right  to  costs the 
plaintiff*  being  in  a foreign  country,  and  it  being  somewhat 
doubtful  whether  she  may  return  or  not,  although  it  is 
partly  suggested  that  she  has  been  sent  away  to  defeat 
this  motion.  This  matter  has  been  in  controversy  between 
the  parties  since  the  beginning  of  November  at  any  rate. 
The  application  to  refer  the  bill  to  taxation  was  made  upon 
the  11th  day  of  February,  1887,  and  the  order  referring 
the  bill  for  taxation  was  made  upon  the  15th  of  the  same 
month,  and  in  the  affidavit  of  Mr.  White,  who  went  to 
serve  the  plaintiff  with  an  appointment  to  attend  for  the 
purpose  of  being  examined,  it  is  said  that  he  was  informed 
the  plaintiff  left  for  Illinois,  where  her  sister  resides,  about 
a week  before  the  23rd  of  February.  Then  there  are 
affidavits  which  shew  she  has  left  this  Province  to  reside 
permanently  in  Illinois,  and  others  which  deny  that.  The 
circumstance  of  her  leaving  this  country  at  the  time  when 
the  order  was  made  for  a revision  may  have  led  the  taxing 
officer  to  believe  she  had  gone  away  to  avoid  being  ques- 
tioned or  examined  upon  the  subject. 
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It  was  said,  and  with  much  weight,  that  she  had  made  an 
affidavit  on  the  8th  of  February,  1887,  [which  I have  not 
seen]  and  that  she  was  not,  as  she  might  have  been,  cross- 
examined  upon  that  affidavit.  It  may  have  been  the  de- 
fendants thought  a fuller  and  better  examination  could  be 
had  upon  the  revision,  and  that  they  had  no  reason  to 
suppose  the  plaintiff  would  leave  the  country  at  a time 
when  her  rights  were  to  be  considered ; and  it  appears  she 
did  consider  she  had  such  rights,  if  she  took  the  advice  of 
Mr.  Backhouse,  as  it  is  said  she  did,  as  to  the  differences 
between  herself  and  Mr.  Stevens,  about  the  money  which 
she  said  Mr.  Stevens  had  detained  from  her. 

I cannot  say  the  taxing  officer,  if  he  had  the  right  to  call 
for  affidavits,  or  to  require  the  production  of  parties  before 
him  for  the  purpose  of  an  oral  examination,  exercised  that 
power  unreasonably.  It  is  too  doubtful  on  the  affidavits  to 
believe  that  the  plaintiff  has  permanently  left  this  country 
— there  is  reason  to  believe  she  will  be  back  again  in  the 
course  of  the  spring.  It  was  not  a reasonable  offer  on  be- 
half of  the  solicitor  of  the  plaintiff  to  bring  her  here  at  the 
expense  of  the  defendants,  and  it  was  not  a satisfactory 
offer  to  have  her  examined  by  deposition  in  the  State  of 
Illinois.  Either  course  would  be  more  costly  than  the 
whole  amount  in  dispute,  and  besides  there  is  some  ground 
for  supposing  she  went  away  at  a time  when  it  is  hard  to 
believe  it  could  have  been  for  any  other  purpose  than  to 
avoid  the  examination  which  the  defendants  were  anxious 
to  procure.  That  the  taxing  officer  has  the  power  to  call 
for  evidence  in  matters  before  him  is,  and  has  been,  the 
practice  in  the  Courts  as  a part  of  his  necessary  juris- 
diction. He  is  the  mere  officer  of  the  Court  in  settling 

O 

the  question  of  the  costs — the  award  of  costs,  speaking 
generally,  is  the  act  of  the  Court.  Bute  438  shews  the 
taxing  officer  has  power  to  administer  oaths  for  the  pur- 
pose of  any  proceeding  before  him,  to  examine  witnesses, 
directing  the  production  of  books,  and  requiring  any  party 
to  be  represented  by  a solicitor,  and  other  extensive  powers 
specified. 
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In  taxing  costs  to  be  borne  by  a fund  or  estate,  under 
rule  440,  he  may  direct  what  parties  are  to  attend  before 
him,  and  to  disallow  the  costs  of  any  party  whose  atten- 
dance he  considers  unnecessary:  as  to  his  other  powers,  see 
rules  441,  442,  445.  By  rule  448  he  may  re- consider  and 
review  his  own  taxation,  and  he  may,  if  he  shall  think  fit, 
receive  further  evidence  in  respect  thereof.  See  also 
rule  449,  and  the  notes  to  the  same  in  Langton’s  Mac- 
lennan’s  Judicature  Act,  p.  549,  and  rules  450,  544,  under 
which  the  Judge  or  Master  in  Chambeis  may  hear  and 
determine  an  application  to  review  the  taxing  officer’s- 
taxation,  “ upon  the  evidence  which  shall  have  been 
brought  in  before  the  taxing  officer,  and  no  further  evi- 
dence shall  be  received  upon  the  hearing  thereof,  unless 
the  Judge  (or  Master)  shall  otherwise  direct.” 

And  by  lule  598  a witness  may  be  subpoenaed  to  attend 
before  the  Court,  or  any  officer  having  jurisdiction  in  the 
county  where  the  witness  resides,  for  the  purpose  of  using 
his  evidence  upon  any  motion  or  other  proceeding  before 
the  Court  or  any  Judge  or  judicial  officer  in  Chambers. 

The  taxing  officer  may  therefore,  by  long  usage,  tho 
rules  of  Court,  and  legislative  enactment,  take  and  call  for 
evidence  in  matters  which  come  before  him.  And  it  is  an 
old  established  practice  that  the  Master  of  the  Crown 
office,  or  other  officer  in  other  Courts  performing  the  like 
duties,  is  the  officer  to  whom  is  referred  the  examination 
upon  interrogatories  of  any  one  charged  in  contempt,  and 
the  important  question  also  whether  upon  such  examina- 
tion contempt  has  been  committed  or  not,  which  he  is  to 
report  to  the  Court. 

It  is  a question  with  me  whether  in  this  case,  as  the 
party  summoned  to  appear  is  out  of  the  country,  the 
officer  should  not  have  reported  to  the  Judge  that  he  could 
not,  in  his  opinion,  satisfactorily  review  the  taxation,  by 
reason  of  the  plaintiff*,  whose  evidence  "was  material  upon 
the  reference,  being  out  of  the  jurisdiction  of  this  Court 
and  any  other  matters  wrhy  the  revision  should  be  stayed 
until  she  returned  to  this  country ; such  as  his  reason  to 
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believe  her  absence  was  not  of  a permanent  nature,  and 
that  it  was  suggested  she  was  absent  to  avoid  a personal 
examination  or  the  like,  in  place  of  staying  the  taxation  as 
he  has  done. 

If  the  officer  had  proceeded  with  the  taxation,  this  would 
probably  have  happened : the  first  item,  “ instructions,” 
would  have  been  called  in  question : the  whole  objection 
to  the  bill  would  probably  have  been  tried  upon  that  one 
item.  The  plaintiff  must  have  proved  that  the  instructions 
were  in  fact  given  to,  or  on  behalf,  or  for  the  benefit  of 
Mr.  Millar,  and  not  to  Mr.  Stevens.  The  officer  would 
have  to  settle  that  question  before  he  could  proceed,  or  re- 
serve it  and  go  on  with  the  taxation.  There  may  be  no 
other  question  to  be  settled  than  that  which  arises  upon  the 
very  first  item  of  “ instructions  ” — for  the  exception  is  not 
to  the  quantum,  but  to  the  principle  of  the  whole  bill.  The 
officer  has  therefore  in  effect  either  to  allow  all  or  nothing; 
and  what  is  he  to  do  if  he  is  bound  to  proceed  upon  what, 
in  his  opinion,  is  imperfect  evidence  to  enable  him  fully  to 
review  the  taxation  intelligently?  He  is  not  bound  to 
allow  any  part  of  the  bill,  because  he  is  ordered  to  review 
the  taxation:  Simmons  v.  Storer , 14  Ch.  D.  154. 

If  he  is  not  satisfied  with  the  present  evidence  he  has 
now  before  him,  he  should,  I think,  call  Mr.  Millar,  Mr. 
Stevens,  and  any  others  he  may  think  necessary  for  the 
purpose,  to  appear  before  him' and  submit  to  examination; 
and  if  upon  that  evidence  he  is  enabled  to  decide  the  ques- 
tion of  retainer,  he  will  proceed  with  the  revision,  if  not, 
he  may  then  report  the  whole  matter  to  the  Judge  in 
Chambers.  I make  no  other  disposition  of  the  case  before 
me,  and  the  question  of  the  costs  of  this  motion  I reserve. 

I refer  to  the  following  cases:  The  Neera,  5 P.  D.  118; 
Hargreaves  v,  Scott,  4 C.  P.  D.  21 ; Metropolitan  Asylum 
District  v.  Hill,  5 App.  Cas.  582  ; Wilmoft  v.  Barber,  17  Ch. 
D.  772;  Marsden  v.  Lancashire,  &c.,  R.W.  Co.,  7 Q.  B.  D.  641; 
Re  Rio  Grande  Do  Sul  S.  S . Co.,  5 Ch.  D.  282 ; The  City  of 
Manchester,  5 P.D.  221;  Re  Bradford,  15  Q.B.D.  635;  Preb- 
ble  v.  Boghurst,  1 R.&My.  744 ; Coates  v.  Hawley ard,ib.  746. 
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Appleman  V.  Appleman. 

Will — Pleading — Counter-claim — Fraud— Particulars. 

The  defendant  contested  the  validity  of  a will  propounded  by  the  plain- 
tiff, and  also  propounded  two  earlier  wills,  under  which,  in  the  event 
of  the  last  in  date  being  invalidated,  he  claimed. 

Held , that  this  was  a proper  subject  of  counter-claim. 

Held,  also,  that  a general  defence  of  fraud  was  admissible  in  such  a case ; 
but  under  that  defence  the  defendant  was  required  to  give  particulars 
immediately  after  the  examination  of  the  plaintiff. 

[May  25,  1887 .—Boyd,  C-] 

Motion  by  the  plaintiff  to  strike  out  the  6th,  7th,  and 
8th  paragraphs,  and  for  particulars  under  the  3rd  para- 
graph, of  the  statement  of  defence. 

The  cause  was  transferred  by  order  from  a Surrogate 
Court  to  the  Chancery  Division  of  the  High  Court,  and 
this  motion,  which  was  pending  at  the  time  of  transfer, 
was  referred  by  the  Judge  of  the  Surrogate  Court. 

F.  W.  Hill,  for  the  plaintiff. 

F.  E.  Hodgins,  for  the  defendant. 

Boyd,  C. — The  defendant  contests  the  validity  of  the 
will  propounded  by  the  plaintiff  dated  8th  January,  1886, 
on  various  grounds,  and  also  propounds  two  earlier  wills 
of  the  testator,  which,  in  the  event  of  the  last  in  date  being 
invalidated,  he  claims  under.  This  appears  to  be  now  a 
proper  matter  of  counter-claim,  having  regard  to  the 
practice  which  existed  before  the  Judicature  Act:  Parton 
v.  Johnson,  1 P.  & D.  549.  I do  not  therefore  strike  out 
these  statements  in  the  defence. 

As  to  the  general  plea  of  fraud,  the  defendant  says  that 
he  can  only  procure  the  particulars  from  the  examination  of 
the  plaintiff.  It  is  not  unusual  to  plead  generally  in  such 
a case : Browne  v.  Thomas,  1 Spinks  Ec.  & Ad.  31  ; but 
upon  and  forthwith  after  the  plaintiff’s  examination  the 
defendant  should  formulate  and  serve  the  particulars  of 
the  acts  of  fraud  on  which  he  intends  to  rely-  in  default  of 
which  he  Will  be  debarred  from  giving  evidence  on  that 
issue.  Costs  of  this  application  to  be  costs  in  the  cause. 
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Langdon  v.  Robertson. 

Leave  to  appeal — Time. 

Where  leave  of  the  Court  is  necessary  for  an  appeal,  application  therefor 
should  be  made  within  three  months  from  the  judgment  to  be  appealed 
from ; but  in  p,  case  where,  although  leave  to  appeal  was  necessary, 
none  was  obtained,  and  the  appellant  gave  notice  and  filed  his  appeal 
bond,  which  was  allowed  without  objection  by  the  respondent,  and 
where  the  appeal  presented  a fairly  arguable  question  of  law,  and 
no  sittings  had  been  lost  by  the  delay  ; 

Held,  that  such  an  equity  was  raised  in  the  appellant’s  favor  as  entitled 
him  to  relief  after  the  three  months. 

The  rule  laid  dow  n in  Sievewriyht  v.  Leys,  9 P.  R.  2C0,  is  the  rule  that 
should  be  acted  upon  in  regard  to  extension  of  time. 

Upon  an  interlocutory  application  the  Court  will  not  hear  more  than  one 
counsel  for  any  party. 

[May  11,  1887. — The  Court  of  Appeal .] 

Motion  by  the  plaintiff  for  leave  to  appeal  from  the 
judgment  of  the  Common  Pleas  Division  (13  0.  R.  497). 

It  appeared  that  notice  of  appeal  had  been  given,  and  a 
bond  filed  by  the  appellant  and  allowed  without  objection  on 
the  part  of  the  respondent,  within  the  three  months  allowed 
by  statute,  and  that  the  appeal  was  being  proceeded  with 
in  the  ordinary  course,  when  immediately  after  the  expiry 
of  the  threfe  months  a motion  was  made  by  the  respondent 
to  quash  the  appeal,  on  the  ground  that  no  leave  to  appeal 
had  been  obtained.  The  appellant's  solicitor  had  been 
under  the  erroneous  impression  that  an  appeal  lay  without 
leave.  The  motion  to  quash  was  enlarged  to  allow  this 
application  to  be  made. 

J.  L.  Murphy , for  the  appellant,  now  supported  the 
motion  for  leave  to  appeal. 

Middleton  asked  to  be  heard  on  the  same  side. 

The  Court  declined  to  hear  a second  counsel,  holding 
that  on  an  interlocutory  application  * only  one  counsel 
could  be  heard. 

MacKelcan,  Q.  C.,  shewed  cause.  This  application  should 
have  been  made  within  three  months  from  the  delivery  of 
judgment,  as  although  there  is  no  express  statutory  limi- 
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tation  of  the  time  within  which  the  application  must  be 
made,  the  security  is  to  be  given  within  three  months. 
Nothing  is  shewn  to  excuse  the  delay,  and  the  Court  can- 
not extend  the  time  now. 

The  Court  granted  the  leave  to  appeal,  holding  that, 
although  in  ordinary  cases  leave  should  be  applied  for 
within  three  months  from  the  judgment,  yet  as  the  secur- 
ity had  been  perfected  without  opposition  or  objection  on 
the  part  of  the  respondent,  such  an  equity  was  raised  in 
the  appellant’s  favour  as  entitled  him  to  the  relief  asked  ; 
a fairly  arguable  question  of  law  being  presented  by  the 
appeal,  and  no  sittings  of  the  Court  having  been  actually 
lost  by  the  delay. 

The  Court  considered  that  the  rule  laid  down  in  Sieve - 
wright  v.  Leys,  9 P.  R.  200,  was  the  proper  rule  to  be  acted 
upon  in  regard  to  extension  of  time. 
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Re  Montague  and  the  Township  of  Aldborough. 


Costs — County  Court  scale — Counsel  fees — Arbitration. 

In  taxing  the  costs  of  an  arbitration  upon  the  County  Court  scale,  no 

larger  fee  for  attendance  of  counsel  before  the  arbitrators  than  $25  can 

be  allowed,  even  though  the  attendance  is  for  several  days. 

[May  6,  1887.— Wilson,  C.  J.] 

An  arbitration  under  the  Municipal  Act.  Montague 
obtained  an  award  for  $100  for  damages  to  his  land,  caused 
by  the  improper  construction  of  a drain,  and  the  award 
ordered  the  township  of  Aldborough  to  pay  his  costs  upon 
the  County  Court  scale. 

The  taxing  officer  at  St.  Thomas  allowed  on  the  tax- 
ation  a counsel  fee  for  each  of  the  six  days  during 
which  the  arbitration  lasted,  the  amount  being  in  all  $130. 
On  revision  before  S.  B.  Clark,  Esq.,  one  of  the  taxing 
officers  at  Toronto,  counsel  fees  were  allowed  in  the  same 
manner,  but  the  total  amount  was  reduced  to  $100.  Mr. 
Clark  ruled  that  the  practice  heretofore  pursued  in  his 
office  of  calculating  the  counsel  fees  as  if  they  had  been 
allowed  on  the  scale  of  th^High  Court  of  Justice,  and  then 
taxing  one  half  of  that  amount  as  counsel  fees  upon  the 
County  Court  scale,  should  be  followed. 

The  Township  of  Aldborough  appeal  from  his  ruling. 

F.  E.  Hodgins,  for  the  appeal. 

G.  J.  Holman , contra. 

Wilson,  C.  J.,  held  that  under  items  144  and  152  of  the 
County  Court  tariff  of  1st  January,  1885,  the  maximum 
eounsel  fee  wThich  could  be  allowed  when  costs  were  to  be 
taxed  upon  the  County  Court  scale  was  $25,  and  therefore 
allowed  the  appeal  and  reduced  the  counsel  fees  to  $25. 
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Regina  v.  Hall. 

Canada  Temperance  Act — Conviction — Adjournment  to  consider  of  judg- 
ment— 32  33  Vic.  ch.  31,  sec.  Ifo — Evidence — Certiorari. 

Upon  an  information  for  an  offence  against  the  Caneda  Temperance  Act 
a police  magistrate  heard  all  the  evidence  within  the  proper  time,  and 
at  the  close  of  the  evidence  announced  in  presence  of  the  parties  that 
judgment  would  be  reserved  for  two  weeks  from  that  day — at  which 
appointed  time  judgment  was  duly  pronounced. 

Held , that  32  & 33  Vic.  ch.  31,  sec.  46  (D.),  which  is  to  be  read  into 
the  Canada  Temperance  Act  by  virtue  of  sec.  107,  applies  only  to  an 
adjournment  of  the  hearing  or  the  further  hearing  of  the  information 
or  complaint,  which  is  quite  a distinct  thing  from  the  adjudication  or 
determination  of  the  charge  after  the  hearing  is  completed.  Justices 
are  not  obliged  to  fix  the  fine  or  punishment  at  the  instant  of  conviction, 
but  may  take  time  either  for  the  purpose  of  infoiming  themselves  as  to 
the  legal  penalty  or  the  amount  proper  to  be  imposed,  dt  taking  advice 
as  to  the  law  applicable  to  the  case. 

Notwithstanding  the  adjournment  after  the  close  of  the  hearing  for  four- 
teen days  in  order  to  consider  of  and  give  judgment,  the  police  magis- 
trate had  jurisdiction,  and  the  conduct  of  the  proceedings  was  not 
even  irregular. 

Regina  v.  French,  13  O.  R.  SO,  distinguished. 

There  was  an  amendment  of  the  original  information  by  changing  the 
date  of  the  offence  from  the  10th  to  the  23rd  of  February,  and  the 
parties  agreed  that  the  evidence  taken  should  stand  for  the  purposes  of 
the  amended  charge  instead  of  having  a needless  repetition  of  it. 

Held , that  this  course  was  unobjectionable. 

The  defendant’s  application  for  a certiorari  was  refused,  with  costs. 

[April  22,  1887. — Boyd,  C.] 

[May  19,1887. — The  Queen's  Bench  Division .] 

An  application  for  a certiorari  to  remove  a conviction 
by  a police  magistrate  for  an  offence  against  the  Canada 
Temperance  Act.  The  facts  appear  in  the  judgment. 

Walter  Read,  for  the  defendant. 

Aylesworth,  for  the  magistrate. 

Boyd,  C. — This  is  an  application  for  a certiorari  to 
remove  a conviction  by  a police  magistrate  under  the 
Canada  Temperance  Act,  grounded  on  materials  which,  it 
is  said,  disclose  three  objections  to  his  course  of  procedure. 
Assuming  that  each  of  the  points  complained  of  would 
warrant  the  application,  notwithstanding  the  section  which 
takes  away  the  certiorari,  (sec.  Ill  of  41  Yic.  ch.  16  (D.),) 
yet,  in  my  opinion,  none  of  them  is  entitled  to  prevail. 
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That  which  was  mainly  relied  on  was  that  the  magistrate 
had  discharged  himself  and  become  functus  officio  by  ad- 
journing for  a longer  period  than  a week,  contrary  to  32  & 33 
Yic.  ch.  31,  sec.  46  (D.),  which  is  to  be  read  into  the  Canada 
Temperance  Act  by  virtue  of  the  107th  section  thereof. 
This  section  46  imposes  for  the  first  time  a limitation  on 
the  power  of  adjournment  which  is  not  found  in  the  earlier 
Acts,  (i.  e.,  the  Jervis  Act,  11  & 12  Vic.  ch.  43,  sec.  16,  yet 
in  force  in  England,  which  is  the  original  of  the  Canadian, 
to  be  found  in  Consolidated  Statutes  Canada,  ch.  103,  sec. 
46.)  The  limitation  is  that  “ no  such  adjournment  shall  be 
for  more  than  one  week.”  But  for  this,  there  is  inherent 
power  by  common  law  for  the  magistrate  to  adjourn. 
That  was  pointedly  stated  in  a case  of  the  same  summary 
character  as  this  by  the  Irish  Queen’s  Bench  in  Regina  v. 
Clonmel,  9 Tr.  C.  L.  Rep.  267.  The  interpretation  then  of 
this  limitation  is  to  be  had  in  view  of  the  previous  state 
of  law,  so  as  not  to  make  it  mean  more  than  it  says.  Sec- 
tion 46  applies  only  to  an  adjournment  of  the  hearing  or 
the  further  hearing  of  the  information  or  complaint.  This 
is  quite  a distinct  thing  from  the  adjudication  or  deter- 
mination of  the  charge  after  the  hearing  is  completed.  In 
this  case  the  magistrate  heard  all  the  evidence  within  the 
proper  time,  and  at  the  close  of  the  evidence  he  announced 
in  presence  of  the  parties  that  judgment  would  be  reserved 
for  two  weeks  from  that  day — at  which  appointed  time  judg- 
ment was  duly  pronounced.  Sec.  41  of  32  & 33  Vic.  (D.), 
marks  this  distinction  between  the  hearing  and  the  deter- 
mination of  the  case,  as  does  also  sec.  106  of  the  Canada 
Temperance  Act.  The  text  books  all  recognize  the  law  to 
be  that  the  justices  are  not  obliged  to  fix  the  fine  or 
punishment  at  the  instant  of  conviction,  but  may  take 
time  either  for  the  purpose  of  informing  themselves  as  to 
the  legal  penalty,  or  the  amount  proper  to  be  imposed,  or 
taking  advice  as  to  the  law  applicable  to  the  case : Stone's 
Justices’  Manual,  28rd  ed.,  p.  640,  and  30th  ed.  of  Burn's 
Justice,  vol.  1,  p.  1142.  No  authority  is  referred  to, 
but,  if  needed,  a ver}7  venerable  and  weighty  utterance  on 


144 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


the  point  may  be  found  in  Rex  y.  Elwell,  2 Lord  Raym. 
1514,  where  all  the  Judges  held  that  the  magistrates 
need  not  eo  instanti  set  the  fine,  but  might  adjourn  for  a 
little  time  to  consider  of  the  fine.  They  held  also  that  if  a 
certiorari  came  to  the  justices,  they  might  proceed  to  set  a 
fine  and  complete  their  judgment,  and  it  would  be  no  con- 
tempt. The  decision  cited  for  the  defendant  of  Regina  v. 
French,  13  O.  R.  80,  is  upon  the  effect  of  adjourning 
more  than  seven  days  pending  the  hearing : a somewhat 
contrary  view  of  the  effect  of  that  section  is  taken  by 
Thompson,  J.,  in  Messenger  v.  Parker , 6 Russ.  & Geld.  237, 
but  it  is  not  needful  to  dwell  further  on  this  matter  for  the 
purposes  of  the  present  application.  Notwithstanding  the 
adjournment  after  the  close  of  the  hearing  for  fourteen 
days,  in  ordfer  to  consider  of  and  give  judgment,  I think 
the  police  magistrate  had  jurisdiction,  and  his  conduct  of 
the  proceedings  was  not  even  irregular. 

Another  objection  is  based  on  a misapprehension  of  the 
facts  and  the  course  of  the  trial.  There  was  an  amend- 
ment of  the  original  information,  (changing  the  date  of 
the  offence  from  the  10th  to  the  23rd  February),  but  it  was 
proper  to  do  this  under  sec.  116  of  the  Temperance  Act. 
Thereupon  the  parties  agreed  that  the  evidence  taken  should 
stand  for  the  purposes  of  the  amended  charge,  instead  of 
having  a needless  repetition  of  it.  Against  this  nothing 
can  be  objected. 

It  was  further  argued  that  there  was  improper  evidence 
taken  under  sec.  119  of  the  Canada  Temperance  Act, 
and  Regina  v.  Walker , 13  O.  R.  83,  was  cited.  It  seems 
to  me  that  the  magistrate  may  take  such  general  evidence 
as  he  did,  under  the  ruling  of  Wilson,  C.  J.,  in  Regina  v] 
Brady,  12  O.  R.  358,  and  Regina  v.  Sanderson , ib. 
178 ; but  apart  from  the  general  evidence,  there  was  in 
this  case  particular  proof  of  the  sale  of  beer  of  an  in- 
toxicating character  (disguised  under  the  name  of  “ pop  ”) 
to  a man  called  Fenn. 

The  application  for  certiorari  is  refused,  with  costs. 
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An  appeal  was  brought  on  before  the  Queen’s  Bench 
Divisional  Court  on  the  19th  May,  1887,  and  was  argued 
by  the  same  counsel. 

The  appeal  was  dismissed,  with  costs. 


Waghorn  v.  Hawkins. 

Order  made  at  trial , how  signed — Divisions  of  High  Court. 

Wh^re  an  action  in  the  Queen’s  Bench  or  Common  Pleas  Division  of  the 
High  Court  of  Justice  is,  under  Rule  590,  set  down  for  trial  at  a sit- 
tings for  trial  of  actions  in  the  Chancery  Division,  any  order  made  in 
such  action  by  the  Judge  presiding  at  such  sittings  should  be  signed  by 
the  officer  who  acts  as  registrar  at  such  sittings,  and  not  by  the 
registrar  of  the  Division  to  which  the  action  belongs. 

[May  18,  1887. — The  Common  Pleas  Division .] 

An  application  by  the  plaintiff  for  a direction  to  the 
registrar  of  the  Common  Pleas  Division  to  sign  an  order. 

J.  M.  Clark,  for  the  plaintiff. 

Cameron,  C.  J. — This  action  was  commenced  in  this 
Division  of  the  High  Court,  and  brought  on  for  trial 
at  the  last  sittings  of  the  Chancery  Division  at  Toronto, 
before  Mr.  J ustice  Proudfoot,  who  ordered  that  the  same 
should  be  postponed  on  terms  till  the  next  sittings.  The 
learned  Judge  did  not  sign  the  order,  and  on  application  to 
Mr.  McLean,  the  assistant-registrar  of  the  Chancery 
Division,  acting  as  such  at  the  time  the  Judge’s  order  was 
made,  he  declined  to  sign  the  order,  on  the  alleged 
ground  that  he  was  not  an  officer  of  the  Common  Pleas 
Division,  and  was  therefore  not  the  proper  officer  to  sign 
such  order.  Application  was  then  made  ,to  the  registrar 
of  this  Court  to  sign  the  order,  and  he  declined  to  do  so,  as 
he  was  not  at  the  trial,  and  not  an  officer  of  the  Court  at 
which  the  order  was  made. 

Mr.  Clark,  for  the  plaintiff,  has  moved  for  the  direction 
of  this  Court  to  Mr.  Jackson,  the  registrar  of  this  Di  vision 
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of  the  High  Court,  contending  that  it  is  his  duty  to  sign 
such  order ; and  he  has  referred  to  the  following  clauses 
of  the  Judicature  Act  and  Rules,  and  Orders  of  the  Court 
of  Chancery,  in  support  of  his  application  : sec.  25,  sub-sec. 
2;  sec.  58;  Rules  274,  275;  and  Chancery  Orders  8 and 
630,  pp.  5 and  360  of  Holmested's  R.  & O. 

Sec.  25  provides,  subject  to  any  rules  of  Court,  and  the 
provisions  of  the  Act,  every  cause  or  matter  commenced  in 
the  High  Court  of  Justice  shall  be  assigned  to  one  of  the 
Divisions  of  the  said  High  Court.  Sub-sec.  2 requires  all 
interlocutory  and  other  steps  and  proceedings  in  or  before 
the  said  High  Court,  in  any  cause  or  matter  subsequent  to 
the  commencement  thereof,  shall  be  taken  (subject  to  any 
rules  of  Court,  and  the  power  to  transfer,)  in  the  Division 
of  the  said  ‘High  Court  to  which  such  cause  or  matter  is  for 
the  time  being  attached.  Sec.  58  continues  the  officers  of 
the  former  Courts  of  Chancery, Queen’s  Bench, and  Common 
Pleas,  as  officers  of  the  Divisions  of  the  Court  bearing  the 
same  name  as  the  former  Courts.  By  order  8 of  the 
Chancery  Rules  and  Orders,  all  orders  made  in  open  Court, 
or  to  be  issued  on  praecipe  for  foreclosure  on  the  application 
of  an  incumbrancer,  are  to  be  drawn  up,  settled,  and  passed 
by  the  registrar;  and  by  order  630,  the  registrar  and 
assistant-registrar  shall  sign  all  orders  and  decrees  issued 
by  them  respectively  ; and  in  respect  to  such  orders  and 
decrees,  shall  discharge  all  the  duties,  and  possess  all  the 
powers  which  are,  under  general  orders  8 to  13,  both  in- 
clusive, and  order  596,  discharged  or  possessed  by  the 
registrar. 

These  rules  and  orders  were  made  previous  to  the  making 
of  rule  590  under  the  Judicature  Act,  and  before  which 
order  this  case  could  not,  except  on  formal  transfer  to  that 
Division,  have  been  tried  in  the  Chancery  Division,  having 
been  commenced  in  the  Common  Pleas  Division.  By  this 
rule  590  any  action  in  either  of  the  Common  Law 
Divisions,  which  does  not  require  to  be  tried  by  a jury, 
may  be  tried  at  the  Chancery  Sittings.  And  it  appears  to 
me  the  officer  who  acts  as  registrar  or  deputy  registrar 
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thereat  must  sign  the  order  made  at  that  Court.  The 
Judge  sitting  at  the  trial  is  the  High  Court,  and  the  officer 
of  the  Court  verifies  the  judgment  or  decree  of  that  Court* 
on  which  the  Divisional  Court,  or  more  properly  speaking, 
the  officers  of  the  Divisional  Court,  in  which  the  subse- 
quent proceedings  must  be  taken,  act.  By  Buie  415  of  the 
Judicature  Act,  all  officers  are  auxiliary  to  one  another  for 
promoting  the  correct,  convenient,  and  speedy  administra- 
tion of  business.  It  would  be  most  inconvenient  to  require 
an  order  made  in  the  Chancery  Division  to  be  signed  by 
an  officer  of  one  of  the  Common  Law  Divisions  when  ho 
was  not  present  and  sitting  in  Court  to  hear  and  know 
what  the  order  of  the  Court  is,  and  must  therefore  in  the* 
absence  of  the  Judge’s  signature,  verifying  his  own  order,, 
rely  upon  information  derived  from  the  officer  of  the 
Court,  who  has  registered  the  Judge’s  decree,  judgment,  or 
order.  Then  by  Rules  274  and  275,  the  registrar,  clerk  of 
assize,  or  other  officer  present  at  the  trial,  is  required  to- 
enter  all  such  findings  as  the  Judge  may  at  the  trial  direct 
to  be  entered,  and  the  directions,  if  any,  of  the  Judge  as  to 
judgment,  and  the  certificates,  if  any,  granted  by  the 
Judge — such  entry  to  be  made  in  a book  to  be  kept  for  the 
purpose,  and  also  to  be  endorsed  on  the  copy  of  the  plead- 
ings delivered  under  Rule  9.  The  endorsement  or  certifi- 
cate of  the  officer  or  Judge  shall  be  a sufficient  authority 
to  the  proper  officer  for  entering  judgment  to  enter  judg- 
ment accordingly.  The  endorsement  or  certificate,,  as  I 
understand  it,  is  in  place  of  the  old  postea. 

The  rules  do  not  expressly  provide  for  a case  like  the 
present.  Were  it  not  for  Rule  590,  permitting  the  trial  of 
this  case  at  the  Chancery  Sittings,  and  the  fact  of  the  trial 
taking  place  in  Toronto,  the  difficulty  would  not  have 
arisen — for  by  Rule  417,  where  the  offices  of  Deputy  Clerk 
of  the  Crown,  and  Deputy  Registrar  in  any  County  are 
not  held  by  the  same  person,  each  has  his  own  powers  and 
the  powers  of  the  other  also. 

I am  quite  sure  when  Rule  590  was  passed  by  the 
Supreme  Court,  it  was  not  in  the  contemplation  of  its 
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framers  that  an  officer  of  this  Division  should  attend  the 
sittings  of  the  Chancery  Division  to  record  in  the  book 
kept  for  that  purpose,  or  on  the  pleadings,  the  order  and 
direction  of  the  Court,  or  that  the  officer  acting  as  the 
registrar  of  that  Court  would  not,  in  respect  to  any  order 
or  direction  made  by  the  Judge  at  the  trial,  have  exactly 
the  same  power  and  duty  in  respect  to  such  order  or  direc- 
tion as  the  officer  discharging  the  same  duty  in  the  Com- 
mon Law  Divisions.  While  it  is  most  desirable  that  no 
officer  should  usurp  an  authority  or  power,  it  is  equally 
desirable  that  no  unnecessary  impediment  should  be 
opposed  to  the  order  or  judgment  of  the  Court  being  given 
effect  to  with  the  least  possible  delay  under  the  circum- 
stances, and  without  the  intervention  of  an  unnecessary 
number  of  officers.  It  would  in  the  present  case  seem  to 
be  an  unnecessary  multiplication  of  officers  to  require  Mr. 
McLean,  the  assistant-registrar  of  the  Chancery  Division, 
to  sign  a certificate  on  which  the  registrar  of  this  Division 
should  sign  an  order  to  give  effect  to  the  judgment  of  the 
Court  of  which  Mr.  McLean  was,  at  the  time  judgment  was 
pronounced,  the  proper  officer  to  have  signed  such  order,  if 
the  case  had  originated  in  the  Chancery  Division.  The 
process  of  this  Division,  wherever  necessary,  would  be 
issued  to  enforce  the  judgment  or  decree  of  the  Judge 
trying  the  case  in  the  Chancery  Division  under  Rule  590 ; 
and  it  does  not  strike  me  that  such  process,  if  in  accord- 
ance with  the  judgment  pronounced,  could  be  set  aside  on 
the  ground  that  Mr.  McLean  was  not  the  proper  officer  to 
sign  the  order  the  Judge  had  directed  to  be  issued.  I do 
not  entertain  any  doubt  that  Mr.  McLean,  the  assistant- 
registrar,  was  the  proper  person  to  endorse  on  the  pleadings 
the  order  of  postponement  made  by  the  Judge  at  the  trial, 
and  such  endorsement  would  be  acted  upon  by  the  officers 
of  this  Division  without  any  more  formal  or  other  order. 
The  application,  therefore,  for  a direction  to  Mr.  Jackson, 
the  registrar,  to  sign  the  order  must  be  refused. 

GaLt  and  Rose,  JJ.,  concurred. 


Motion  refused . 


XII.] 


MACKAY  Y.  MACFARLANE. 


149 


Mackay  et  al.  y.  Macfarlane. 


Action  begun  without  authority — Dismissal — Costs — Procedure  after 
judgm  ent — Creditors. 


An  action  was  brought  on  behalf  of  the  plaintiffs  and  all  other  creditors 
of  V.  to  obtain  from  the  defendant,  the  assignee  of  Y.  for  the  benefit  of 
creditors,  an  account  of  all  moneys  received  by  him  from  the  estate  of 
V.,  and  for  payment  of  what  might  be  found  due.  Judgment  was 
pronounced  in  favour  of  the  plaintiffs,  directing  a reference  to  take  the 
accounts  and  reserving  further  directions  and  costs.  The  judgment 
was  not  issued,  and  after  it  was  pronounced  the  defendant  and  the 
plaintiffs’  solicitor  both  died.  The  executrix  of  the  defendant  obtained 
from  a local  Judge  a summons  to  compel  the  plaintiffs  to  revive  the 
action,  or  to  dismiss  it  with  costs.  On  the  return  of  the  summons 
counsel  for  the  plaintiffs  stated  that  they  would  consent  to  an  order 
dismissing  ti  e action  without  costs,  but  if  that  were  not  agreed  to,  that 
they  desired  an  enlargement  to  shew  that  the  plaintiffs  had  never 
authorized  the  bringing  of  the  action  and  that  they  had  no  knowledge 
of  it  until  the  service  upon  them  of  the  summons  now  in  question.  The 
local  Judge,  however,  made  an  order  dismissing  the  action  with  costs. 
Held,  on  appeal,  that  the  local  Judge  would  have  been  justified  in  dis- 
missing the  action  without  costs  if  it  had  been  shewn  to  him  that  it 
was  brought  without  the  authority  of  the  plaintiffs,  and  that  he  should 
have  granted  an  enlargement  for  that  purpose,  and  if  he  had  after  the 
enlargement  been  satisfied  of  the  truth  of  the  plaintiffs’  statements,  he 
should  have  discharged  the  summons  ; for  a party  should  not  be  required 
against  his  will  to  continue  in  his  name  an  action  which  he  never 
authorized  to  be  begun. 

The  old  Chancery  rule  that  an  action  can  be  dismissed,  on  the  application 
of  a plaintiff  who  has  not  authorized  his  name  to  be  used,  only  on  pay- 
ment of  costs,  is  not  now  in  force,  but  the  plaintiff  is  now  entitled  to  an 
order  to  stay  the  proceedings  without  payment  of  costs. 

Bey  voids  v.  Howell , L.  R.  8 Q.  B.  398,  and  Nurse  v.  Durvjord , 13  Ch.  D. 
764,  followed. 

Held,  also,  that  an  action  of  this  kind  should  not  have  been  dismissed 
after  judgment  pronounced,  for  the  creditors  other  than  the  plaintiffs 
should  not  have  been  deprived  of  the  benefit  of  the  judgment. 

[June  7,  1887. — Robertson,  J.] 

This  was  an  appeal  by  the  plaintiffs  from  an  order  of 
the  local  Judge  of  the  High  Court  of  Justice  at  Cornwall, 
made  on  the  30th  March,  1887,  dismissing  the  action. 

The  action  was  brought  by  the  plaintiffs  on  behalf  of 
themselves  and  all  other  creditors  of  H.  Vineborg  & Bros., 
against  the  defendant,  who  was  assignee  of  these  parties^ 
under  an  assignment  for  the  benefit  of  creditors,  for  an 
account  of  all  moneys  received  by  him  from  the  estate 
of  the  assignors,  and  for  an  order  for  payment  of 
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what  might  be  found  to  be  due,  &c.  On  the  3rd 
November,  1885,  the  action  was  tried  before  Mr.  Justice 
Ferguson,  and  judgment  was  given  in  favour  of  the 
plaintiffs,  with  a reference  to  the  Master  at  Cornwall 
to  take  the  accounts ; further  directions  and  all  costs, 
&c.,  were  reserved  until  after  report.  The  judgment  was  not 
taken  out,  and  since  the  rendering  of  it  the  defendant 
departed  this  life,  having  first  made  and  published  his  last 
will  and  testament,  of  which  he  appointed  Isabella  M. 
Macfarlane  executrix,  who  proved  the  will  and  issued 
probate. 

On  the  24th  March,  1887,  a summons  on  behalf  of  the 
executrix  was  granted,  returnable  before  the  local  Judge, 
requiring  the  parties  to  attend  “ for  an  order  to  compel 
the  above  named  plaintiffs  to  revive  this  action  within 
ten  days  from  the  date  of  the  said  order,  in  the  name  of 
Isabella  Mowat  Macfarlane,  administratrix  of  the  last  will 
and  testament  of  Robert  M.  Macfarlane,  or  in  default 
thereof  that  this  action  be  dismissed  with  costs,  or  for 
an  order  dismissing  this  action  with  costs,  for  want  of  prose- 
cution.” On  the  return  of  this  summons  counsel  for  the 
plaintiffs  appeared  and  informed  the  local  Judge  that 
the  plaintiffs  would  not  object  to  the  action  being  dis- 
missed without  costs,  but  if  the  applicant  would  not  agree 
to  this,  that  the  plaintiffs  wished  an  enlargement  for  the 
purpose  of  shewing  upon  affidavits  that  the  plaintiffs  had 
never  authorized  the  bringing  of  the  action,  &c.,  and  that 
they  never  had  any  knowledge  of  its  having  been  brought 
until  service  of  the  summons  in  question.  The  learned 
local  Judge  refused  to  enlarge,  holding  that  it  did  not 
make  any  difference  whether  it  were  shewn  or  not  that 
plaintiffs  had  not  authorized  the  bringing  of  the  action  ; 
that  the  proper  thing  to  be  done  was  to  dismiss  the  action 
with  costs,  and  the  plaintiffs  could  seek  their  remedy 
against  the  solicitor  who  had  instituted  proceedings  in 
their  name  unauthorized,  &c.  The  local  Judge  afterwards 
made  the  order  which  was  now  appealed  against.  It  was 
in  these  words : “ Upon  the  application  of  Isabella  M. 
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Macfarlane,  the  executrix  of  the  last  will  and  testament  of 
Robert  Macfarlane,  and  upon  reading  the  affidavit  of  James 
Leitch,  and  hearing  counsel  for  plaintiffs  and  Isabella  M. 
Macfarlane,  it  is  ordered  that  this  action  be,  and  the  same 
is  hereby  dismissed  out  of  this  Honourable  Court  with 
costs,  to  be  paid  by  the  plaintiffs  to  Isabella  M.  Macfarlane 
forthwith  after  taxation.” 

A.  H.  Marsh , for  the  appellants. 

D.  W.  Saunders , for  the  respondent. 

The  cases  and  authorities  cited  are  referred  to  in  the 
judgment. 

Robertson,  J. — The  appellants  contend,  first,  that  the 
learned  local  Judge  was  in  error  in  holding  that  he  could 
not  dismiss  the  action  without  costs,  on  the  ground  that 
the  plaintiffs  had  never  authorized  their  names  to  be  used 
as  plaintiffs  in  bringing  it ; and,  in  my  judgment,  that 
contention  is  correct.  In  Newbiggin-by-the-Sea  Gas  Go.  v. 
Armstrong,  13  Ch.  D.  310,  it  was  held  that  where  a soli- 
citor had  commenced  an  action  in  the  name  of  a plaintiff 
without  authority,  the  proper  course  was  for  the  plaintiff 
to  serve  notice  of  motion  on  the  defendant,  as  well  as  on  the 
solicitor,  that  the  action  might  be  dismissed,  and  that  the 
solicitor  might  be  ordered  to  pay  the  costs  of  the  plaintiff 
as  between  solicitor  and  client,  and  the  costs  of  the  defen- 
dant as  between  party  and  party. 

In  this  action,  however,  the  plaintiffs  were  and  are  very 
awkwardly  placed ; the  solicitor  who  brought  the  action 
had  died  before  this  application  was  made,  and  so  had  the 
defendant.  The  plaintiffs  knew  nothing  of  their  being 
plaintiffs  until  the  service  of  the  summons  to  appear  before 
the  local  J udge.  They  could  not  then  give  notice  to  the 
defendant,  because  he  was  dead.  Nor  could  they  give 
notice  to  the  solicitor,  for  the  same  reason  ; and  it  was  not 
until  the  return  of  the  summons  that  they  could  make 
their  position  known.  They  could  not  even  apply  to 
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revive  the  action  after  the  death  of  the  defendant,  had 
they  been  aware  that  this  action  was  pending,  for  the 
reason  that  such  a step  would  fix  them  with  all  the  respon- 
sibility of  bringing  the  action.  I think,  therefore,  the 
learned  local  Judge  should  have  given  the  plaintiffs  an 
opportunity  of  showing  that  they  had  not  authorized  the 
action  being  brought,  and  if  they  satisfied  him  on  that 
point,  then  I think  his  proper  course  would  have  been  to 
have  refused  the  application  of  the  executrix.  It  seems 
absurd  that  a party  should  be  required  against  his  will  to 
continue  in  his  name  what  he  had  never  authorized  to  have 
been  begun.  In  Nurse  v.  Durnford,  13  Ch.  D.  764,  it  was 
held  that  the  name  of  a plaintiff  having  been  inserted  on 
the  record  without  his  knowledge,  consent,  or  authority,  on 
motion  by  the  defendants  to  dismiss  for  want  of  prosecu- 
tion, and  on  motion  by  the  plaintiff  to  have  his  name 
struck  out  from  the  record,  that  the  solicitors  to  the  record 
who  had  purported  to  act  for  the  plaintiff  were  liable  to 
pay  his  costs  of  the  motion  as  between  solicitor  and  client, 
and  also  to  pay  the  costs  of  the  defendants  of  the  action 
and  all  the  motions  therein. 

The  learned  local  Judge  seems  to  have  thought  that  the 
old  rule  which  allowed  an  action  to  be  dismissed,  on  the 
application  of  a plaintiff  who  had  not  authorized  his  name 
to  be  used,  only  on  payment  of  costs,  was  still  in  force ; 
but  since  the  Judicature  Act  in  England  that  practice  has 
been  departed  from,  and  as  far  back  as  1873  the  Queen’s 
Bench  Divisional  Court  held  that  the  plaintiff*  is  entitled 
to  have  the  proceedings  stayed  without  payment  of  costs 
Blackburn,  J.,  in  giving  judgment  in  the  case  referred  to, 
L.  R.  8 Q.  B.,  says,  at  p.  400 : “ In  this  case,  as  the  action  was 
brought  without  authority,  on  the  authority  of  Robson  v. 
Eaton , 1 T.  R.  62,  the  plaintiffs  are  entitled  to  have  the  action 
stayed,  and  without  payment  of  costs.  I may  add  that,  in 
my  opinion,  if  a plaintiff*  after  action  brought  in  his  name  by 
an  attorney  without  authority,  hears  of  it,  and  does  not  repu- 
diate it,  he  will  be  supposed  to  have  ratified  the  attorney’s 
act and  this  practice  was  afterwards  approved  of  and 
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followed  in  the  Chancery  Division,  in  Nurse  v.  Durnford, 
in  1879,  before  cited,  in  which  Jessel,  M.  R.,  says  in  his 
judgment,  at  p.  678  : “ The  rule  adopted  by  the  Common 
Law  Courts,  as  laid  down  in  Reynolds  v.  Howell , L.  R.  8 
Q.  B.  398,  (the  case  from  which  I have  made  the  foregoing 
extracts)  appears  to  have  been  that  when  an  attorney 
brought  an  action  in  the  name  of  a plaintiff  without  his 
authority  the  plaintiff  was  entitled  to  an  order  to  stay 
the  proceedings  without  payment  of  costs.  That  seems  to 
me  to  be  the  more  sensible  practice,  and  one  more  in  accor- 
dance with  the  law  relating  to  principal  and  agent,  than 
to  leave  the  plaintiff  to  his  own  remedy  against  the  soli- 
citor who  has  improperly  joined  him  as  plaintiff.  I shall, 
therefore,  adopt  the  Common  Law  rule,  and  as  Messrs.  G. 
L.  P.  Eyre  & Co.  have  acted  without  sufficient  authority 
in  making  Mr.  Walker  co-plaintiff,  they  must  pay  the 
costs.” 

It  appears  to  me  there  is  another  reason,  however,  why 
this  action  should  not  have  been  dismissed  on  the  applica- 
tion complained  of : and  it  is  this ; the  action  is  brought  on 
behalf  of  other  creditors,  as  well  as  of  the  plaintiffs  ; and 
although  there  is  no  doubt  the  plaintiffs  retain  full  con- 
trol and  absolute  dominion  of  the  suit  until  decree,  and 
may  dismiss  the  action  at  their  pleasure  at  any  time 
previous  to  that;  after  decree  they  cannot  deprive  the 
other  persons  of  the  same  class  of  the  benefit  of  the 
decree  or  judgment,  if  they  think  fit  to  prosecute  ; Hand- 
ford  v.  Storie,  2 Sim.  & Stuart,  196.  So  that  had  there 
been  no  difficulty  in  the  way  by  reason  of  no  authority  to 
use  the  plaintiffs’  names,  the  other  creditors  should  have 
received  notice  before  the  action  was  dismissed,  and  here 
is  where  it  is  manifest  the  order  is  wrong  as  made. 

The  most  that  should  have  been  done  was  to  have  made 
an  order  requiring  plaintiffs  to  revive  the  action  within  a 
limited  time  in  the  name  of  the  executrix  of  the  deceased 
defendant,  or  in  default  thereof  that  the  action  be  dis- 
missed ; but  instead  of  this,  on  the  application  of  a person 
who  is  not  a party  to  the  action,  it  is  dismissed,  with 
costs  to  be  paid  to  the  applicant. 
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Mr.  Saunders,  for  the  respondent  herein,  however,  con- 
tends, on  the  authority  of  Barton  v.  Barton , 3 K.  & J.  512, 
that  after  a decree  merely  directing  accounts  and  enquiries, 
as  was  the  fact  here,  an  action  can  always  be  dismissed. 
On  reference  to  that  case,  however,  it  will  be  found  that 
the  decree  having  been  made  under  a misapprehension, 
and  upon  a further  consideration  so  found,  the  action  was 
dismissed  ; but  that  is  not  this  case.  And  I think  the  case 
of  Bluck  v.  Colnaghi,  9 Sim.  411,  cited  by  Mr.  Marsh,  is 
authority  for  holding  the  other  way. 

Taking  the  whole  facts  into  consideration,  I think  the 
order  appealed  against  was  made  in  error,  and  should  not 
be  allowed  to  stand.  I cannot  find  any  authority  for 
upholding  it,  and  I,  therefore,  allow  the  appeal,  with  costs. 
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Millar  v.  Cline. 

Re  Millar,  a Solicitor. 


Solicitor  and  client — Order  for  taxation — Taxing  officer,  powers  of— Order 
for  payment  over. 


Under  the  common  order  for  taxation  of  a solicitor’s  bill  of  costs,  Form 
136,  0.  J.  A.,  a taxing  officer  has  power  to  investigate  and  dispose  of 
questions  of  carelessness,  impropriety,  and  negligence  in  the  conduct  of 
the  business  to  which  the  bill  relates  ; and  the  officer’s  certificate  is 
conclusive  as  to  all  matters  within  his  jurisdiction. 

Where  therefore  after  action  brought  upon  a bill  of  costs  there  has  been  a 
taxation  under  such  an  order,  there*  is  an  end  to  litigation,  and  it  only 
remains  to  enforce  payment  of  what  has  been  found  due,  which  may  be 
done  upon  a subsequent  application  by  the  solicitor. 

The  original  order  for  taxation  may  reserve  questions  of  retainer  and 
negligence  in  a proper  case,  but  if  it  does  not  the  client  should  not  be 
allowed  a double  chance  of  defeating  the  solicitor’s  olaim,  by  proceeding 
to  defend  the  action  after  the  conclusion  of  the  taxation. 

Be  Clark,  9 P.  R.  337,  and  Macdonald  v.  Piper,  10  P.  R.  586,  dis- 
tinguished. 


[June  7,  1887. — Boyd,  C.] 


A motion  to  a Judge  in  Chambers  for  an  order  for  pay- 
ment to  a solicitor  by  his  client  of  the  amount  found  by 
the  taxing  officer  to  be  due. 

The  order  referring  the  bill  of  costs  to  the  officer  for 
taxation  was  made,  at  the  instance  of  the  client,  by  the 
Master  in  Chambers  after  an  action  upon  the  bill  had  been 
begun,  but  before  the  writ  was  served  upon  the  client,  and 
was  entitled  in  the  style  of  the  action  as  well  as  in  the 
matter  of  the  solicitor.  The  order  was  in  the  form  No. 
136,  O.  J.  A.,  no  leave  to  dispute  the  retainer  being 
reserved. 

The  client,  in  answer  to  the  motion  for  payment,  filed 
an  affidavit  saying  that  she  wished  to  sef  up  as  a defence 
to  the  action  that  the  solicitor  had  been  guilty  of  negli- 
gence in  his  conduct  of  some  of  the  proceedings  to  which 
the  bill  related. 

It  did  not  appear  whether  or  not  the  question  of  negli- 
gence had  been  raised  in  the  taxing  office. 
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Dewart , for  the  client.  The  practice  in  Re  Bacon , 3 Ch. 
Chamb.  R.  79,  does  not  apply  here,  for  an  action  has  been 
begun.  The  reference  to  the  taxing  officer  was  simply  to 
ascertain  the  amount  due,  other  matters  in  question  being 
left  to  be  litigated  in  the  ordinary  way : Rule  443,  0.  J.  A.; 
Be  Clark,  9 P.  R.  337  ; Macdonald  v.  Piper,  10  P.  R.  586. 
The  order  did  not  contain  a direction  for  payment  over 
after  taxation,  as  did  the  common  order  in  Chancery  before 
the  J udicature  Act,  and  there  is  no  practice  to  warrant 
such  a direction  being  made  after  the  taxation. 

Hoyles,  for  the  solicitor.  A certificate  of  taxation  is  a 
report : Exchange  Bankv.  Newell, r9  P.  R.  528  ; Re  Ponton t 
15  Gr.  355;  and  after  confirmation  is  conclusive  as  to  all 
the  questions  over  which  the  taxing  officer  has  jurisdic- 
tion. The  defence  of  negligence  can  and  should  be  disposed 
of  on  the  taxation  : Re  Hardy,  3 Ch.  Chamb.  R.  179:  The 

client  herself  obtained  the  order  to  tax,  and  having  thus 
elected  to  bring  the  matter  before  the  proper  tribunal, 
should  not  now  be  allowed  to  take  it  before  a jury.  The 
defence  of  negligence  has  either  been  set  up  in  the  taxing 
office,  and  has  failed,  or  might  have  been  set  up  and  has 
not.  The  Court  of  Chancery  always  had  jurisdiction  to 
order  payment,  and  that  jurisdiction  has  been  specially 
preserved  to  the  High  Court  by  Rule  445,  0.  J.  A.  A sum- 
mary order  can  be  made  for  a solicitor  to  pay  over  an 
amount  found  due  after  taxation,  and  the  solicitor  should 
have  a similar  remedy  against  the  client.  Re  Elliot , 18 
C.  L.  J.  75  ; 2 C.  L.  T.  104  ; Re  A.  B.,  8 P.  R.  126 ; and  Re 
Peace  and  Waller,  49  L.  T.  N.  S.  637,  were  also  referred  to. 

Boyd,  C. — The  retainer  not  being  disputed,  the  order 
obtained  by  the  client  in  this  case  was  the  common  order  for 
taxation.  That  follows  the  form  given  in  the  appendix  to 
the  Judicature  Act,  No.  136,  which  with  the  matters  incor- 
porated therewith  by  Rule  443  is  precisely  in  the  official 
form  prescribed  upon  the  client’s  application  under  the 
English  Judicature  Act:  Archibald's  Prac.  in  Chambers. 

O 

2nd  ed.,  p.  330.  Under  this  order  the  taxing  master  has 
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power  to  investigate  and  dispose  of  questions  of  careless  - 
ness,  impropriety,  and  negligence  such  as  are  complained 
of  in  the  client’s  affidavit:  Re  Massey,  26  Ch.  D.  459  ; Re 
Hardy,  3 Ch.  Chamb.  R.  179  ; Thomson  v.  Milliken,  13  Gr* 
104,  15  Gr.  197.  This  being  so,  the  certificate  or 
allocatur  is  “ final  and  conclusive”  by  the  terms  of 
the  statute  as  to  all  matters  within  the  officer’s  jurisdic- 
tion : R S.  O.  ch.  140,  sec.  49;  see  also  Rule  449,  to 
the  same  effect.  In  other  words,  such  a taxation  is 
an  end  of  litigation,  and  it  only  remains  to  enforce 
payment  of  what  is  due.  That  appears  to  me  to  be  rea- 
sonable in  principle,  and  to  be  well  founded  in  case  of  law. 
In  Re  Loivless,  6 C.  B.  123,  the  client  obtained  an  order  to 
tax  without  prejudice  to  his  right  to  dispute  the  retainer. 
There  was  no  undertaking  on  the  part  of  the  client,  nor 
any  order  upon  him  to  pay  what  should  be  found  due.  At 
the  request  of  both  parties,  the  Master  decided  the  question 
of  retainer,  against  the  client,  and  it  was  held  that  the 
attorney  was  entitled  to  judgment  for  the  sum  due,  under 
the  special  clause  of  the  English  Act  not  in  force  here. 
But  our  statute,  sec.  49,  already  cited,  is  the  same  as  the 
English  Act,  under  which  another  method  of  relief,  more 
simple  and  direct,  was  procurable.  That  is  by  means  of  a 
subsequent  application  to  pay  what  is  found  to  be  due 
upon  the  taxation.  Such  was  the  course  pointed  out  by 
Erie,  J.,  in  Re  Woodhowse,  2 C.  B.  290,  and  sanctioned  as 
proper  practice  by  the  House  of  Lords  in  Shaw  v.  Neale , 

6 H.  L.  C.  581.  The  statute  is  in  very  terms  followed, 
for  the  Master  certifies  what  is  due,  and  that  the  Judge 
directs  to  be  paid  (as  I now  do),  whereupon  payment  is 
enforced  according  to  the  practice  by  execution,  under 
R.  S.  0.  ch.  66,  sec.  72. 

The  order  to  tax  may  reserve  questions  of  retainer  or 
negligence  in  a proper  case,  but  if  it  does  not  I cannot  per- 
ceive why  the  client  should  be  allowed  a double  chance  of 
defeating  the  solicitor’s  claim,  as  is  here  in  effect  urged. 
Because  if  the  Master  has  jurisdiction  as  to  negligence,  the 
•client  by  his  act  submits  to  that  method  of  trial,  and  fail- 
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ing  to  ask  or  get  relief,  he  should  not  reserve  his  defence 
for  another  and  later  forum : Re  Hair , 10  Beav.  187.  The 
Master  in  Re  Clark , 9 P.  R.  337,  was  directing  as  to  the  form 
of  order,  but  his  observations  as  to  the  ultimate  effect 
of  order  then  granted  were  obiter.  The  application  was 
also  by  the  solicitor, and  a discretion  might  well  be  exercised 
in  one  way  as  to  him,  and  in  a different  way  as  to  the 
client.  The  decision  of  Osier,  J„  in  Re  A.  B.y  8 P.  R.  126, 
was  before  the  Judicature  Act,  and  was  restricted  to  the 
right  of  the  solicitor  at  common  law  to  a summary  order 
upon  the  result  of  his  own  application  for  taxation.  The 
taxing  officer  has  now  inherent  jurisdiction,  by  virtue  of 
Rule  438,  to  examine  witnesses  and  to  determine  all  mat- 
ters going  to  defeat  the  right  of  the  solicitor  to  recover 
costs  in  the  Common  Law  Divisions  as  fully  as  he  had  there- 
tofore in  the  Chancery  Division,  and  this  being  in  con- 
formity with  the  English  practice  goes  strongly  to  shew 
that  there  is  jurisdiction  in  this  Court  (as  there  was  in  the 
former  Court  of  Chancery)  to  grant  summary  relief  in 
furtherance  of  justice : Re  Farington,  33  Beav.  346.  The 
last  case  as  to  the  scope  of  the  taxing  officer’s  powers  is  Re 
Herbert,  34  Ch.  D.  504. 

The  other  case  cited  before  me  of  Macdonald  v.  Piper r 
10  P.  R.  586,  was  one  in  which  the  solicitor  made  the 
application  for  taxation,  and  the  Master  held  as  he  did  in 
Re  Clark  touching  the  form  of  the  order.  The  Master 
may  have  rightly  exercised  his  discretion  in  refusing  te 
refer  the  question  of  liability  to  the  taxing  officer : Ex  p. 
Ditton,  13  Ch.  D.  318. 

If  the  client  in  this  case  chooses  to  pay  the  costs  of  open- 
ing up  the  taxation,  and  an  affidavit  is  made  that  the 
question  of  negligence  was  not  raised  before  the  Master  on 
account  of  the  Chambers  decisions  I have  referred  to  and 
distinguished,  I am  disposed  to  send  it  back  to  him  to  deal 
with  this  contention — otherwise  the  order  to  pay  forthwith 
will  be  as  asked,  and  with  costs  of  the  application.  I will 
also  give  the  client  the  alternative  leave  to  pay  the  whole 
amount  into  Court,  to  abide  the  result  of  an  action  for 
damages  against  the  solicitor  for  the  alleged  negligence. 
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The  conclusion  I have  reached  is  quite  in  accord  with 
the  opinion  of  Patteson.  J.,  as  found  in  Baker  v.  Mery - 
weather,  2 C.  & K.  737,  to  this  effect:  If  an  action  is  brought 
on  an  attorney’s  bill,  and  after  action  it  be  taxed  on  the 
defendant’s  application, without  any  reservation  in  the  order 
to  tax  as  to  the  question  of  liability,  the  defendant  cannot 
afterwards  deny  liability:  but  if  in  the  order  power  is 
reserved  to  the  defendant  to  amend  his  pleas  after  the 
taxation,  he  might  still,  by  pleading,  deny  his  liability,  and 
raise  that  question  for  trial. 

[No  steps  were  taken  by  the  client  to  have  the  allegation 
of  negligence  investigated  writhin  the  time  limited  by  the 
order  issued  pursuant  to  this  decision,  or  within  the  further 
time  allowed  by  a subsequent  order  made  on  the  27th  June, 
1887.] 
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Central  Bank  of  Canada  v.*  Osborne  et  al. 


Counter-claim— Slander — Action  on  promissory  note. 

To  an  action  on  a promissory  note  the  defendant  L.,  the  endorser, 
pleaded  that  by  an  arrangement  made  with  the  plaintiffs,  who  had  dis- 
counted the  note,  it  was  to  be  renewed  from  time  to  time,  and  paid  out 
of  the  proceeds  of  a certain  agency  business,  in  which  the  defendant  O., 
the  maker  of  the  note,  and  the  defendant  L.  were  engaged  as  partners  $ 
that  the  defendant  0.  had  absconded,  and  that  afterwards  the  plaintilfs 
had,  by  libel  and  slander  of  the  defendant  L.,  prevented  him  from  secur- 
ing the  continuance  of  the  agency  business  for  himself,  whereby  he  was 
unable  to  carry  out  the  arrangement  5 and  he  also  pleaded  a counter- 
claim against  the  plaintiffs  for  the  alleged  libel  and  slander. 

The  Court,  [Rose,  J.,  dissenting,]  struck  out  the  counter-claim,  upon  an 
application  under  Rule  127  (6),  O.  J.  A. 

Per  Cameron,  C.  J. — There  is  a wide  range  of  discretion  under  Rules 
127  (6),  168,  and  178.  Inactions  where  malice  is  an  essential  element 
and  the  damages  are  sentimental  without  a legal  rule  to  guide  in  their 
measurement,  there  is  much  more  injury  likely  to  arise  to  the  cause  of 
justice  by  allowing  such  a counter-claim  than  can  possibly  spring  from 
the  defendants  being  forced  to  bring  an  independent  action. 

Per  Rose,  J. — The  charge  of  libel  arises  out  of  the  circumstances 
giving  rise  to  the  claim  and  defence.  If  the  facts  set  up  by  L.  do  not 
constitute  a valid  answer  in  law  to  the  claim,  the  plaintiffs  may  recover 
judgment  against  him,  when  peradventure  he  is  in  law  and  justice  entitled 
todamages  against  them,  exceeding  the  amount  ot  such  claim  ; but  if  the 
facts  constitute  a defence  to  the  claim,  they  must  be  allowed  to  be  shewn 
in  evidence,  and  no  good  will  be  achieved  by  not  allowing  the  counter- 
claim to  stand. 

[June  25,  1887. — The  Common  Pleas  Division .] 


An  appeal  by  the  plaintiffs  from  an  order  of  the  Master 
in  Chambers,  refusing  to  exclude  the  counter-claim  of  the 
defendant  Leeming.  The  appeal  was  referred  to  the 
Divisional  Court  by  Armour,  J.,  before  whom  it  was  first 
brought  on  in  Chambers. 

Lefroy , for  the  appeal. 

Ritchie , Q.  C.,  contra. 

The  facts  and  authorities  appear  in  the  judgments. 

Cameron,  C.  J. — The  plaintiffs  appeal  from  an  order 
made  by  the  learned  Master  in  Chambers,  dismissing  an 
application  by  the  plaintiffs  to  strike  out  the  defendant 
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Leeming’s  counter-claim  against  the  plaintiffs  for  libel  and 
slander,  alleged  to  have  been  committed  by  the  plaintiffs 
against  him. 

This  action  is  brought  by  the  plaintiffs,  as  holders  and 
endorsers  of  a note  made  by  the  defendant  Osborne  and 
endorsed  by  the  defendant  Leeming.  The  defendant 
Osborne  was  agent  in  the  city  of  Toronto  for  the  Cunard 
line  of  steamers  running  between  New  York  and  Liver- 
pool, and,  according  to  the  statement  of  the  defendant 
Leeming,  a partnership  was  agreed  upon  between  him  and 
the  defendant  Osborne  in  the  business  of  general  traffic 
agents  and  steamboat  and  railway  ticket  agents,  to  be 
carried  on  under  the  name  and  style  of  Osborne  & Leem- 
ing ; the  defendant  Leeming  to  have  a half  interest  in  the 
profits  of  the  business,  but  was  to  forego  or  give  up  so 
much  of  his  share  of  such  profits  as  would  amount  to  one- 
half  of  the  defendant  Osborne’s  then  existing  indebted- 
ness. The  defendant  Osborne  was  indebted,  as  he  repre- 
sented, in  $2,500,  and  on  the  27th  day  of  January,  1887,  a 
portion  of  the  indebtedness  amounting  to  $900  became 
due,  and  Osborne  asked  the  plaintiffs  to  advance  him  the 
money,  which  they  agreed  to  do  if  Leeming  would  endorse 
the  note ; whereupon  the  note  sued  on  was  made  by 
Osborne,  and  the  defendant  Leeming  endorsed  it  on  the 
understanding  and  agreement  made  with  A.  A.  Allen, 
manager  of  the  plaintiffs’  bank,  that  the  bank  would  not 
press  for  payment  at  maturity,  but  would  renew  the  same 
and  extend  the  time  of  payment  from  time  to  time  so  to 
enable  the  note  to  be  paid  off  out  of  the  future  profits  of 
the  business  done. 

A week  before  the  maturity  of  the  note  the  defendant 
Osborne  absconded  from  the  Province.  The  defendant 
Leeming  then  applied  to  the  Cunard  Steamship  Company 
for  the  appointment  of  agent  at  Toronto  for  the  company. 
The  plaintiffs,  the  defendant  Leeming  alleges,  professed  to 
be  friendly  to  the  defendant,  and  willing  to  use  their  influ- 
ence with  the  general  agent  of  the  company  at  New  York, 
to  obtain  for  him  the  appointment,  but  in  truth  they 
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were  opposed  to  the  defendant  Leeming  getting  the  agency, 
and  used  their  influence  on  behalf  of  certain  relatives  of 
officials  of  the  plaintiffs,  and  charged  the  said  Leeming 
with  having  been  guilty  of  fraud  and  misrepresentation 
in  obtaining  the  advance  of  $900  on  the  said  note  from  the 
plaintiffs,  by  reason  whereof  the  Cunard  Steamship  Com- 
pany refused  to  appoint  Leeming  their  Toronto  agent. 

The  defendant  Leeming  pleaded  the  alleged  agreement 
with  the  plaintiffs’  manager,  A.  A.  Allen,  and  counter- 
claimed in  respect  of  the  alleged  libel  and  slander. 

The  plaintiffs  applied  to  strike  the  counter-claim  out 
on  the  ground  that  it  is  calculated  to  embarrass  the  plain- 
tiffs, and  to  render  the  obtaining  evidence  under  commis- 
sion in  New  York  necessary,  and  might  thus  delay  or 
hinder  the  trial  of  the  plaintiffs’  action. 

There  is  no  doubt  such  a claim  as  this,  though  soun- 
ding purely  in  damages,  may  be  pleaded  against  an  action 
on  a money  demand  under  rule  127  of  the  Judicature  Act, 
but  it  is  equally  clear  that  it  is  in  the  discretion  of  the 
Court  or  a Judge,  under  sub-sec.  b.  of  the  said  rule,  on  the 
application  of  the  plaintiffs,  to  refuse  to  allow  the  defend- 
ant to  avail  himself  of  the  rule,  if  in  the  opinion  of  the 
Court  or  Judge  the  counter-claim  cannot  be  conveniently 
disposed  of  in  the  pending  action,  and  ought  not  to  be 
allowed. 

In  an  action  of  slander  or  libel  there  is  no  precise  mea- 
sure of  damages.  The  damages  are  wholly  in  the  discre- 
tion of  the  jury,  and  in  a case  like  the  present,  if  a right 
to  damages  could  be  made  out  at  all,  the  jury  might  be 
influenced  in  arriving  at  their  verdict  bj^  the  amount  of 
the  plaintiffs’  claim.  It  seems  to  me,  in  actions  where 
malice  is  an  essential  element,  and  the  damages  are  senti- 
mental,without  a legal  rule  to  guide  in  their  measurement, 
there  is  much  more  injury  likely  to  arise  to  the  cause  of 
justice  by  allowing  such  a counter-claim  than  can  possibly 
spring  from  the  defendant  being  forced  to  bring  an  inde- 
pendent action  for  the  redress  of  any  wrong  he  may  have 
suffered  by  the  alleged  libellous  or  slanderous  matter. 
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The  discretion  of  the  Court  would  seem  to  take  a wide 
range  under  sub-sec.  b.  to  rule  127,  and  rules  168  and  178. 

There  seems  to  have  been  much  diversity  of  opinion 
among  English  Judges  as  to  whether  the  counter-claim 
must  not  in  some  way  be  directly  connected  with  the 
plaintiffs’  cause  of  action.  In  Padwick  v.  Scott,  2 Ch.  I). 
736,  Vice-Chancellor  Hall  thus  expressed  his  opinion  on  the 
point,  p.  744  : “ Admitting  that  the  rule  may  embrace  cases 
of  a different  character,  the  set-off  is  to  have  the  same  effect 
as  a statement  of  claim  in  a cross  action,  so  as  to  enable 
the  Court  to  pronounce  a final  judgment  in  the  same 
action,  and  it  must  be  a cross  action  of  a nature  connected 
with  the  particular  original  cause  of  action,  so  as  to  be 
capable  of  being  fairly  and  reasonably  dealt  with  by  way 
of  set-off  or  counter-claim  therein.” 

Lord  Justice  Bramwell,  in  Fellas  v.  Neptune  Marine  In- 
surance Go.,  5 C.  P.  D.  at  p.  40,  said : “The  argument  for  the 
defendants  was  that  whatever  was  a defence  to  a liqui- 
dated claim, has  been  made  by  order  19,  rule  3 (our  rule  127), 
a defence  to  an  unliquidated  claim.  I cannot  assent  to 
that  argument;  according  to  it,  if  A.  sues  B.  for  damages 
for  breaking  his  leg,  B.  may  set  up  as  a defence  a claim 
against  A.  as  the  acceptor  of  a bill  of  exchange  ; is  it  pos- 
sible to  say  that  can  be  deemed  a defence  ?” 

In  Maxdonald  v.  Garington,  4 C.  P.  D.  28,  Mr.  Justice 
Lindley  said,  in  reference  to  the  rule  in  question,  p.  38 : 
“Beading  that  without  the  context  or  other  sections,  or 
the  light  of  authorities,  I should  understand  that  the 
defendant  in  any  action  might  set  off,  or  set  up  by  way  of 
counter-claim,  any  claim  against  the  plaintiff  in  the  same 
character  in  which  he  sues  himself,  and  the  proviso  to  the 
section  confirms  that  view.” 

And  Mr.  Justice  Fry,  in  Beddall  v.  Maitland,  17  Ch.  D. 
174,  181,  said  : “ It  is,  to  my  mind,  evident  that  there  is  no 
intention  to  confine  the  claim  made  by  the  counter-claim- 
ant to  damages,  or  to  an  action  of  the  same  nature  as  the 
original  action,  and  therefore,  when  it  is  said  that  the  de- 
fendant may  set  up  against  the  claim  of  the  plaintiff  a 
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claim  of  his  own,  it  does  not  necessarily  mean  that  the 
claims  are  to  be  ejusdem  generis , because  it  says  expressly 
‘whether  such  counter-claim  sound  in  damages  or 
not.’  ” 

I agree  with  the  views  expressed  by  Mr.  Justice  Lindley 
and  Mr.  Justice  Fry,  which  are  concurred  in  by  Mr. 
Justice  Kay  in  Gray  v.  Webb,  21  Ch.  D.  802.  At  page  805 
he  says : “ Beading  all  these  rules  (the  rules  to  which  I 
have  referred),  together,  I think  it  is  expedient  to  give 
a wide  interpretation  to  order  19,  rule  3,  but  by  that  and 
the  other  rules  power  is  reserved  to  the  Court  to  strike 
out  any  counter-claim  which  may  be  inconvenient,  for  exam- 
ple, such  counter-claim  as  might  cause  an  undue  delay  in  the 
trial  of  the  action.”  In  that  case  he  disallowed  a counter- 
claim in  respect  of  a money  demand  against  a money 
demand  on  the  ground  that  the  counter-claim,  owing  to  the 
many  items  of  which  it  was  made  up,  would  take  a con- 
siderable time  to  verif}7.  The  plaintiffs’  claim  was  a lump 
sum  of  £1400,  the  price  of  an  estate  sold  by  plaintiff 
to  defendant,  w'hile  the  defendant’s  counter-claim  only 
amounted  to  £250.  If  the  disparity  in  amount  furnishes  a 
reason  for  disallowing  a counter-claim,  where  on  the  one 
side  the  claim  is  for  a liquidated  amount,  and  on  the  other 
the  amount  is  peculiarly  speculative  and  uncertain,  as  in 
this  case,  the  reason  ought  to  have  greater  force.  I think, 
however,  the  converse  would  not  hold  good;  as  for  instance, 
if  the  defendant  were  the  plaintiff  suing  in  libel,  I see  no 
valid  reason  why  these  plaintiffs  should  not  have  a right 
to  counter-claim  in  respecffof  their  note  on  the  facts  dis- 
closed by  the  evidence,  if  they  saw  fit  to  run  the  risk  of 
enhancing  the  damages  against  them  by  showing  their 
claim  against  the  defendant.  If  the  defendant  owed  the 
plaintiffs  a money  demand  there  is  no  reason  in  equity  or 
justice  why  the  f plain  tiffs  should  not  recover  in  the  same 
action  the  amount  of  such  demand,  unless  the  trial  of 
it  is  calculated  to  delay  or  embarrass  the  plaintiff  in 
the  trial  of  the  action  for  damages. 
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I am  of  opinion  this  appeal  should  be  allowed,  with 
costs  to  be  costs  in  the  cause  to  the  successful  party, 
and  the  defendant’s  counter-claim  should  be  struck  out 
without  prejudice  to  his  bringing  a fresh  action. 

Rose,  J. — I am  unable  to  say  that  the  discretion  exer- 
cised by  the  learned  Master  in  permitting  the  counter- 
claim to  stand  was  exercised  in  error. 

I am  much  impressed  with  the  argument  that  the 
charge  of  libel  arose  out  of  the  circumstances  giving  rise 
to  the  claim  and  defence. 

If  the  bank  was  to.  wait  for  payment  of  the  claim  out 
of  the  profits  of  the  business,  and  by  libellous  accusations 
prevented  the  defendant  from  either  continuing  the  busi- 
ness or  engaging  in  a similar  business  out  of  which  profits 
might  have  been  made,  it  seems  to  me  rather  cruel  that,  if 
such  facts  do  not  constitute  a valid  answer  in  law  to  the 
claim,  the  bank  may  be  allowed  to  recover  judgment,  when 
peradventure  the  defendant  is  in  law  and  justice  entitled  to 
damages  exceeding  the  amount  of  such  claim. 

If  the  facts  constitute  a defence  to  the  claim,  then  they 
must  be  allowed  to  be  shown  in  evidence,  and  no  good 
will  be  achieved  by  not  allowing  the  counter-claim  to 
stand. 

If  the  hearing  of  the  claim  and  the  counter-claim  before 
the  same  jury  would  be  inconvenient,  or  possibly  unfair, 
to  either  party,  then  under  rule  256,  O.  J.  A.,  the  claim  on 
the  note  might  be  tried,  and  immediately  afterwards  the 
counter-claim  could  be  disposed  of  without  the  extra  expense 
to  the  parties  of  bringing  their  witnesses  a second  time  to 
the  trial,  and  a defendant  would  not  suffer  an  injustice  in 
having  a judgment  against  him  for  a considerable  sum, 
while  at  the  same  time  he  had  untried  a claim  which,  upon 
trial,  would  be  allowed  for  a larger  amount. 

I do  not  think  the  defendant  should  be  deprived  of  his 
right  to  counter-claim  in  this  action  because  slight  delay 
might  be  caused  by  issuing  a commission  to  New  York. 
As  a matter  of  fact  there  need  be  no  delay  in  this  case,  as 
22 — VOL  XII.  O.P.R. 


ONTARIO  PRACTICE  REPORTS. 


166 


[VOL. 


the  evidence  could  easily  be  obtained  in  time  for  the  Fall 
Sittings. 

In  my  opinion  the  appeal  should  be  dismissed,  with  costs. 


Galt,  J.,  concurred  in  the  judgment  of  Cameron,  C.  J. 

Appeal  allowed  and  counter-claim  struck  out. 

[The  minute  of  the  order  of  the  Court  was  as  follows  : 
Appeal  allowed,  with  costs  to  be  costs  in  the  cause  to 
successful  party,  and  that  defendants  counter-claim  be 
struck  out,  without  prejudice  to  his  bringing  a fresh  action ; 
and  if  fresh  action  be  brought,  that  judgment  shall  not  be 
signed  in  this  action  without  the  order  of  the  Court  or  a 
Judge.] 
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Re  Macfie  v.  Hutchinson — City  of  London, 
Garnishees. 


Prohibition — Division  Court — Attachment  of  debts — R.  S.  0.  ch.  47,  sec. 
125 — “Employee  ” — Medical  health  officer. 

The  defendant  was  the  medical  health  officer  of  the  city  of  London,  and 
his  monthly  salary  as  such  was  attached  in  the  hands  of  the  city  corpo- 
ration, in  a Division  Court  action.  It  was  claimed  by  the  defendant 
that  $25  of  the  amount  due  him  was  exempt  from  attachment  under 
R.  S.  0.  ch.  47,  sec.  125.  No  facts  were  in  dispute,  and  the  Division 
Court  Judge  determined,  as  a matter  of  law,  upon  the  construction  of 
the  above  section,  and  of  the  Public  Health  Act,  1884,  and  amending 
Acts,  the  Municipal  Act,  1883,  sec.  281,  and  a by-law  of  the  city  of 
London,  that  the  defendant's  salary  was  not  so  exempt. 

Held,  by  Rose,  J.,  in  Chambers,  that  the  decision  of  the  Judge  could  be 
reviewed  upon  a motion  for  prohibition,  and  that  he  had  determined 
wrongly. 

Held , by  a Divisional  Court,  Wilson,  C.  J.,  dissenting,  that  the  defend- 
ant was  not  an  employee  within  the  meaning  of  R.  S.  0.  ch.  47,  sec. 
125,  and  that  it  was  therefore  rightly  determined  that  his  salary  was  not 
exempt. 

[April 2,  1887. — Rose,  J.] 
[June  28,  1887. — The  Queen’s  Bench  Division .] 

This  was  a motion  for  prohibition  directed  to  the  Judge 
of  the  County  Court  of  Lambton,  acting  Judge  of  the  1st 
Division  Court  of  Middlesex,  and  the  clerk,  to  restrain  pro- 
ceedings to  enforce  a judgment  ordering  payment  by  the 
garnishees  of  more  than  $8.33,  the  whole  judgment  being 
for  $33.33. 

G.  W.  Marsh , for  the  motion. 

Shepley,  contra. 

Rose,  J. — There  are  two  questions  to  be  considered. 

1.  Whether  prohibition  lies. 

2.  If  so,  whether  a medical  health  officer  appointed  by  a 
municipal  council  is  a “ servant,  clerk,  or  employee  ” 
within  37  Yic.  ch.  13,  sec.  1,  (R.  S.  O.  ch.  47,  sec.  125)  which 
provides  that  “ No  debt  due  or  accruing  due  to  a mechanic, 
workman,  labourer,  servant,  clerk,  or  employee  for,  or  in 
respect  of  his  wages  or  salary,  shall  be  liable  to  seizure  or 
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attachment  under  this  Act,  unless  such  debt  exceeds  the 
sum  of  $25,  and  then  only  to  the  extent  of  such  excess.” 

The  learned  Judge’s  first  duty  was  to  try  and  determine 
whether  anything,  and  if  anything,  how  much  was  due  to 
the  primary  debtor  by  the  garnishees,  and  to  make  such 
enquiiy  he  had  jurisdiction  to  enter  upon  the  hearing  and 
receive  the  evidence. 

Having  found,  as  he  did  in  this  case,  that  $33.33  were 
due  to  him,  then,  if  it  appeared  that  he  was  one  of  those 
for  whose  protection  the  above  provision  was  made,  the 
Judge  had  power  to  order  that  the  excess  over  the  $25 
should  be  attached. 

To  determine  the  second  question,  he  must  of  course 
consider  and  decide  whether,  in  his  opinion,  the  primary 
debtor  came  within  the  class.  That  in  this  case  was  to  be 
determined  upon  undisputed  evidence,  viz. : The  Public 
Health  Act,  1 884,  ch.  38,  sec.  20;  of  1885,  c-h.  45;  and  of  1886 
ch.  42  ; the  Municipal  by-law  No.  319  ; Municipal  Act, 
1883,  sec.  281  ; the  above  sec.  1 of  37  Vic.  ch.  13. 

There  are  no  facts  in  dispute.  The  determination  is  one 
of  law.  The  want  of  jurisdiction  (if  any)  is  to  make  the 
order,  not  to  entertain  the  application.  If  prohibition  will 
not  lie  it  seems  difficult  to  suggest  what  remedy  an 
aggrieved  party  would  have,  as  there  is  clearly  jurisdiction 
to  proceed  with  the  enquiry,  and  to  make  the  order  as  to 
the  excess,  if  any. 

Mr.  Shepley  cited  Toft  v.  Rayner,  5 C.  B.  162 ; Siddall 
v.  Gibson , 17  U.  C.  R.  98 ; Colonial  Bank  of  Australasia 
v.  Willan,  5 P.  C.  417. 

In  Toft  v.  Rayner  Wilde,  C.  J.,  said:  “Whether  the  plea 
was  good  or  bad,  was  a matter  of  law,  which  he  was  bound 
to  decide : and  his  decision  was  final.” 

In  Siddall  v.  Gibson  it  was  held  that  the  fact  that  a 
decision  was  against  law  and  good  conscience  was  no 
ground  for  a writ  of  prohibition.  In  that  case  the  J udge 
of  the  Division  Court  held  that  the  plaintiff  could  recover 
on  a promissory  note  against  the  endorser  without  proving 
presentment  and  notice.  Robinson, C.  J.,  said:“  Undoubtedly 
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in  this  Court  we  could  not  so  have  determined ; but  admit- 
ting that  in  determining  as  he  did  the  J udge  determined 
wrong,  both  as  regarded  the  law  and  the  good  conscience 
of  the  case,  yet  that  is  not  a ground  for  prohibition  when 
he  had  jurisdiction,  as  he  certainly  had  here.” 

It  will  be  observed  the  questions  decided  in  these  cases 
were  in  the  progress  of  the  trial,  the  inferior  Court  having 
jurisdiction  over  the  subject  matter. 

In  the  case  before  me  the  learned  Judge  had  jurisdiction 
to  determine  whether  the  primary  debtor  was  one  of  those 
coming  within  the  above  section.  If  he  had  decided  in 
his  favour,  could  the  plaintiff  have  obtained  a mandamus 
to  compel  him  to  review  his  decision  and  decide  otherwise  ? 
He  equally  had  jurisdiction  to  determine,  although  he 
decided  against  the  debtor.  The  error,  if  an  error,  is  one 
probably  of  law — the  facts  being  admitted,  and  arises  from 
a misconstruction  of  the  statute.  But  in  Re  Bowen,  15 
Jur.  Q.  B.  1196,  it  was  held  that  error  in  construing  a 
statute  was  not  ground  for  prohibition. 

The  jurisdiction  of  the  learned  Judge  to  make  the  order 
depended  upon  the  determination  of  the  question  as  to 
whether  the  debtor  came  within  the  privileged  class. 

Mr.  Marsh  cited  Ex  parte  McFee,  9 Ex.  261 ; Elston  v. 
Rose,  L.  R.  4 Q.  B.  4,  and  Regina  v.  McDonald,  12  0. 
R.  381. 

In  Ex  parte  McFee  it  was  held  that  the  decision  of  the 
County  Court  Judge  with  respect  to  the  sufficiency  of  the 
statement  of  the  claimant’s  address  in  an  interpleader  mat- 
ter was  not  conclusive,  but  subject  to  review  by  the  Su- 
perior Court  on  motion  for  a prohibition.  The  rule  of 
Court  provided  that  his  address  “ shall  be  fully  set  forth.” 

In  Elston  v.  Rose  it  was  decided  that  where  a Judge 
has  given  himself  jurisdiction  by  an  erroneous  conclusion 
upon  a point  of  law,  he  is  in  fact  without  jurisdiction  and 
has  no  authority  to  entertain  the  question. 

In  that  case  it  was  necessary  in  order  to  determine  the 
“ value  of  the  tenements,”  to  ascertain  whether  he  had 
jurisdiction.  If  they  did  not  exceed  £20  by  the  year,  he 
had  jurisdiction,  otherwise  not. 
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The  Court  held  that  he  had  misconstrued  the  Act  of 
Parliament,  and  had  given  a wrong  meaning  to  “ value.” 

In  Ahrens  v.  McGilligat,  23  C.  P.  171.  and  W estover  v. 
Turner , 26  C.  P.  510,  prohibition  was  granted  to  prevent 
garnishee  proceedings  against  the  Grand  Trunk  Railway 
Company  as  not  living  and  carrying  on  business  within 
the  division.  In  these  cases  the  Judge  of  the  Division 
Court  had  to  enter  upon  the  enquiry  and  decide  the  ques- 
tions, and  as  he  decided  one  way  or  the  other,  he  deter- 
mined whether  or  not  he  had  jurisdiction. 

The  Division  Court  has  no  jurisdiction  in  “ actions  of 
ejectment  or  actions  in  which  the  right  or  title  to  any 
corporeal  or  incorporeal  hereditaments,  or  any  toll,  custom, 
or  franchise 'comes  in  question.” 

In  such  cases  the  Judge  of  the  Division  Court  has  juris- 
diction to  enter  upon  the  enquiry  and  determine  whether 
he  has  jurisdiction,  but  his  decision  is  not  final,  and  if  in 
error,  prohibition  may  be  granted  : Thompson  v.  Ingham , 
14  Q.  B.  710. 

In  Re  Bushell  v.  Moss,  11  P.  R.  252,  the  Common  Pleas 
Divisional  Court  refused  prohibition,  where  the  learned 
Judge  determined  that  a mirror  was  a chattel,  the  juris- 
diction depending  upon  such  fact. 

In  giving  the  judgment  of  the  Court  I did  not  find  it 
necessary  to  determine  the  right  to  review  the  finding  of 
fact,  saying  : “ In  the  present  case,  even  if  the  power  to 
interfere  exists,  there  are  no  grounds  sufficiently  strong  to 
warrant  our  interference  with  the  finding  of  fact.”  As 
there  was  in  that  case  conflict  of  evidence,  the  Court  would 
have  been  very  loth  to  interfere.  In  the  language  of 
Cockburn,  C.  J.,  in  Elston  v.  Rose,  L,  R.  4 Q.  B.  at  p.  7 : “ If 
there  has  been  a real  conflict  of  testimony  upon  some  fact 
which  goes  to  the  question  of  jurisdiction,  the  Court  will 
not  interfere,  except  upon  very  strong  grounds.” 

It  may  be  that  the  expression  of  opinion  by  myself  in  Re 
Bushell  v.  Moss,  viz. : “ Having  so  decided,  his  decision  as 
to  the  fact  will  not  be  reviewed  on  a motion  for  prohibition,” 
is  too  strong.  I do  not  say  it  is,  but  wish  to  consider  it 
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further,  if  it  become  necessary  to  do  so,  in  a case  where* 
‘urisdiction  has  been  assumed  upon  a finding  of  fact  where 
there  was  a dispute  upon  the  evidence  and  the  conclusion 
is  attacked  on  a motion  for  prohibition. 

In  Re  Brown  v.  Cocking , L.  R.  3 Q.  B.  672,  the  question 
was,  as  to  the  meaning  of  “ the  rent  payable,”  and  the 
“ value  of  the  tenements.” 

The  Court  on  a motion  for  prohibition  considered  and 
determined  the  meaning  of  “ rent  payable,”  and  held  that 
the  construction  of  the  learned  County  Court  Judge  was 
correct,  and  refused  prohibition,  refusing  to  review  his 
decision  as  to  value. 

Cockburn,  C.  J.,  said  the  Court  could  not  look  to  see 
whether  the  decision  was,  on  the  balance  of  evidence, 
right  or  not. 

Lush,  J. : “ As  to  that  there  was  evidence  on  both  sides ; 
and  I think  the  Judge’s  decision  is  conclusive  when  there 
was  evidence  before  him  on  which  he  might  decide  as  he 
has  done.” 

Hannen,  J. : “ I have  some  little  hesitation  in  saying 
that  we  are  actually  precluded  from  reviewing  the  deci- 
sion of  the  Judge  on  conflicting  evidence;  but  without 
expressing  any  decided  opinion  on  the  point,  I think  that 
in  a case  of  such  nicety  as  the  present  we  ought  not  to 
interfere  with  his  decision.” 

In  The  Queen  v.  Local  Government  Board , 10  Q.  B. 
D.  at  p.  321,  Brett,  L.  J.,  said  : “ I think  I am  entitled  to 
say  this,  that  my  view  of  the  power  of  prohibition  at 
the  present  day  is,  that  the  Court  should  not  be  chary  of 
exercising  it,  and  that  wherever  the  Legislature  entrusts  to 
any  body  of  persons  other  than  to  the  Superior  Courts  the 
power  of  imposing  an  obligation  upon  individuals,  the 
Courts  ought  to  exercise  as  widely  as  they  can  the  power 
of  controlling  those  bodies  of  persons,  if  those  persons 
admittedly  attempt  to  exercise  powers  beyond  the  powers 
given  to  them  by  Act  of  Parliament.” 

I do  not  make  this  quotation  for  the  purpose  of  asser- 
ting a necessity  of  guarding  individuals  against  the  exercise 
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of  jurisdiction  by  Judges  of  Inferior  Courts — there  is  of 
course  no  such  necessity,  but  where  there  is  no  right  of 
appeal,  Superior  Courts  must  not  hesitate,  if  they  take  a 
different  view  to  that  held  by  the  inferior  Court,  as  to 
jurisdiction,  to  exercise  the  power  of  prohibition,  if  such 
power  exists ; and  I made  the  reference  to  shew  that  the 
learned  Judge,  Brett,  L.  J.,  did  not  deem  that  the  tendency 
of  the  present  was  towards  the  restriction  of  such  power. 

In  Regina  v.  McDonald,  12  0.  R.  at  p.  389,  Wilson, 
C.  J.,  held  that  where  there  was  no  conflict  of  evidence  the 
decision  of  a Justice  of  the  Peace  was  re  viewable  upon  a 
matter  of  fact.  In  that  case  the  jurisdiction  of  the 
magistrate  depended  upon  the  determination  of  the 
question  of  whether  the  defendant  in  removing  a certain 
gate  from  the  highway  acted  upon  a “ fair  and  reasonable  ” 
supposition  of  right. 

The  evidence  was  all  one  way,  the  decision  of  the  Justice 
the  other,  and  the  conviction  was  quashed. 

That  decision  may  be  thought  to  conflict  with  the  case 
of  Brittain  v.  Kinnaird,  1 Br.  & B.  432,  where  it  was  said 
that  the  question  of  whether  a certain  vessel  was  or  was 
not  a boat,  was  one  of  fact  for  the  magistrate,  and  Dallas, 
C.  J.,  said,  that  if  a magistrate  had  seized  a ship  of  seventy- 
four  guns  and  called  it  a boat,  the  judgment  of  the  Court 
would  have  been  the  same. 

It  must  be  remembered  that  in  Brittain  v.  Kinnaird 
the  question  was  not  as  to  the  power  to  review  the  finding 
of  a magistrate  on  a question  of  law  or  fact,  on  a motion 
to  quash,  but  was  as  to  whether  the  conviction  was  con- 
clusive evidence  of  the  facts  stated  in  it,  in  an  action 
against  the  magistrate,  no  defects  appearing  on  its  face — 
and  it  was  held  it  was. 

If  the  statute  had  stated  that  the  wages  of  any  labourer 
should  not  be  subject  to  attachment,  and  upon  uncontra- 
dicted testimony  the  judgment  of  the  Division  Court  had 
held  that  a bricklayer  working  for  $1  a day,  was  not 
within  the  class  denominated  “labourer,”  would  such 
decision  be  more  final  than  a decision  as  to  the  value  of 
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tenements,  or  as  to  whether  an  interest  in  land  came  in 
question  ? 

, Is  there  any  difference  between  such  a case  and  the  pre- 
sent, assuming  the  learned  Judge  to  have  erred,  where  the 
statute  in  effect  says  that  the  wages  of  a laborer  shall  not 
be  liable  to  attachment  unless  they  exceed  $25. 

I venture  to  think  that  the  learned  Judge  had  the  right 
and  was  bound  to  enquire,  as  he  did  enquire,  whether  the 
debtor  came  within  the  class  of  persons  named  in  the  Act 
and  whether  there  was  a sum  in  excess  of  $25  due,  and 
that  upon  its  appearing  that  the  debtor  came  within  the 
class  or  one  of  the  classes  named,  he  had  no  jurisdiction 
to  make  an  order  as  to  the  $25,  and  that  his  decision  on 
uncontradicted  facts — I need  say  nothing  in  this  case  as  to 
a decision  on  balance  of  testimony — is  open  to  review  on 
this  motion. 

It  may  be  that  the  case  comes  fairly  within  the  class 
referred  to  in  The  Colonial  Bank  of  Australasia  v.  W illan, 
5 P.  C.  417,  and  found  cited  in  Re  Chisholm  and  The  Cor- 
poration of  Oakville,  12  A.  Rat  p.  230,  “in  which  the 
Judge  of  the  inferior  Court, having  legitimately  commenced 
the  inquiry,  is  met  by  some  fact,  which,  if  established, 
would  oust  his  jurisdiction,  and  place  the  subject,  matter 
of  the  inquiry  beyond  it.” 

The  judgment  of  the  Court  in  12  A.  R,  delivered  by  Mr. 
Justice  Osier,  is  very  instructive  on  the  whole  subject,  and 
collects  most  of  the  cases  I have  referred  to. 

I think  then  I must  enquire  whether  the  debtor  was  a 
“ servant,  clerk,  or  employee,”  for  it  can  hardly  be  contended 
that  he  was  a “ mechanic,  workman,  or  labourer.” 

The  order  of  the  classification  must  be  observed.  “ Me- 
chanic, workman,  labourer,  servant,  clerk,  or  employee.” 
Employee,  while  it  would  embrace  all  the  others  in  its 
literal  meaning,  is  in  one  sense  the  term  indicating  the 
highest  class  of  employment.  “No  debt,  * * for  or  in 

respect  of  his  wages  or  salary.”  Ordinarily  we  would  not 
expect  a mechanic,  workman,  labourer,  or  servant 
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to  be  employed  at  a salary,  while  they  would  generally  earn 
wages. 

The  debtor  was  certainly  in  the  employment  of  the  gar- 
nishees at  a salary.  Literally  he  is  one  of  the  class  desig- 
nated by  the  term  “ employee.”  Is  there  anything  to  take 
him  out  of  the  literal  construction  or  interpretation  ? 

By  47  Vic.  ch.  38,  sec.  20,  (O.)  “ Every  municipal  council 
may  appoint  a medical  health  officer  and  a sanitary  inspec- 
tor or  inspectors  for  the  municipality,  and  may  fix  the 
salaries  to  be  paid  them.  * ” 

The  possible  duties  which  he  may  be  called  upon  to  per- 
form under  the  Act  are  numerous  and  may  he  onerous  and 
occupy  his  whole  time.  See  amongst  others  sec.  30  of  47 
Yic.  ch.  38;  and  sec.  281  of  46  Yic.  ch.  18,  (0.) 

The  by-law  appointing  the  debtor  as  medical  health 
officer  is  in  the  terms  of  the  statute,  and  fixes  the  salary  at 
$400  per  annum,  payable  monthly. 

Mr.  Shepley  relied  upon  Gordon  v.  Jennings,  9 Q.  B.  D. 
45,  where  it  was  decided  that  the  salary  of  a secretary 
to  a company,  amounting  to  £200  a year,  was  not  “ wages  ” 
of  a “servant,”  within  the  Wages  Attachment  Abolition 
Act  (33  & 34  Yic.  ch.  30)  and  was  therefore  not  exempted 
from  attachment  by  that  Act.  The  words  of  the  Act  were 
“ wages  of  any  servant,  labourer,  or  workman.”  The  mean- 
ing of  “ servant  ” was  there  determined  from  its  collocation 

O 

with  “ workman  ” and  “ labourer,”  and  popular  signification. 
The  words  “ clerk  ” “ employee  ” or  “ salary  ” were  not 
found  in  the  Act. 

In  Bouvier’s  Law  Dictionary,  I find  “ employee  ” defined 
as  being  “ a term  of  rather  broad  signification  for  one  who 
is  employed.” 

Mr.  Marsh,  referred  to  Ex  parte  Ormrod,  1 D.  & L.  825, 
Lowther  v.  Radnor,  8 East.  113;  Grainger  v.  Aynsley, 

6 Q.  B.  D.  182. 

In  Ex  parte  Ormrod,  a “ pattern  designer,”  who  was  des- 
cribed as  an  “ artist  ” whose  employment  was  “ to  form 
designs,  and  plans,  and  ideas  for  the  producing  of  patterns 
to  be  afterwards  engraved  upon  copper  rollers,”  was  held  to 
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be  an  “ artificer,”  which  word  was  collocated  with  “ calico 
printer,  handicraftsman,  miner,  collier,  pitman,  glassman, 
potter,  labourer,  or  other  person  of  the  like  description.” 

In  Lowther  v.  Radnor  it  was  held  that  the  statute, 
20  Geo.  2 ch.  19,  giving  the  magistrates  jurisdiction  to 
determine  differences  between  masters  and  servants  in 
husbandry,  artificers,  handicraftsman,  miners,  potters,  & c., 
and  other  labourers,  extended  to  labourers  of  all 
descriptions. 

In  Grainger  v.  Aynsley,  a “ potter’s  printer  ” under  a 
contract  with  his  employers  to  do  work  in  which  he  was 
assisted  by  “ transferrers,”  whom  he  himself  engaged  and 
paid,  was  held  a “ workman  ” within  the  meaning  of  38 
& 39  Vie.  ch.  90.  The  decision  depends  on  the  wording 
of  the  Act,  and  does  not  assist  us  here. 

I am  of  the  opinion  that  the  debtor  was  an  “ employee  ” 
within  the  meaning  of  the  Act,  and  that  his  salary  to  the 
extent  of  $25  was  exempt  from  attachment  under  the 
provisions  of  the  Act,  37  Vic.  ch.  13,  sec.  1. 

I think  the  words  “ employee  ” and  “ salary  ” read 
together  cannot  refer  to  a day  labourer,  or  mechanic, 
workman,  or  servant,  in  their  ordinary  signification,  and 
with  the  word  “ clerk  ” must  have  been  introduced  to 
embrace  subordinate  officials  on  salaries,  whose  families 
suffered  quite  as  much  from  having  the  last  dollar  attached 
as  did  the  family  of  a day  labourer  when  his  wages  were 
swept  away. 

The  tendency  of  modem  legislation  seems  to  have  been 
in  the  direction  of  recognizing  that  it  is  not  in  the  interest 
of  society  that  a debtor  and  his  family  should  be  deprived 
of  all  means  of  subsistence,  even  for  the  purpose  of  paying 
an  honest  debt. 

Great  want,  misery,  and  a terrible  temptation  to  crime 
often  follow  hard  upon  the  heels  of  an  officer  of  the  law,  set 
in  motion  by  a creditor  who  is  careless  of  what  may  follow 
provided  his  debt  is  paid,  and  he  is  not  personally  disturbed 
by  witnessing  the  suffering  caused  thereby.  Our  Legisla- 
tures pass  laws  to  relieve  the  honest  and  unfortunate,  even 
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though  they  sometimes  afford  a shield  for  the  improvi- 
dent and  dishonest,  and  I venture  the  opinion  that  no 
good  end  is  served  by  any  law  which  permits  the  officers  to 
turn  upon  the  street  helpless  women  and  children  without 
food  or  shelter.  The  cruelties  of  the  debtors’  prison  are 
rapidly  becoming  things  of  the  past — it  may  he  the  next 
generation  will  view  the  exercise  of  some  of  the  powers 
now  existing  to  enforce  the  payment  of  debts  from  suffer- 
ing poor  as  no  less  cruel.  I,  of  course,  know  not  whether 
the  debtor  in  the  present  case  is  one  requiring  or  deser- 
ving assistance. 

I am  not  of  the  opinion  that  it  is  my  duty  to  narrow 
the  construction  of  the  Act,  but  to  interpret  it  with 
liberality,  giving  it  its  full  and  fair  meaning,  and  therefore 
cannot  restrict  its  meaning  as  the  primary  creditors  have 
asked  me  to  do. 

The  order  must  go  prohibiting  further  proceedings  to 
enforce  the  attachment  as  to  the  $25.  I see  no  ground 
upon  which  I can  refuse  costs  to  the  appellant,  the 
primary  debtor,  but  such  costs  must  be  set  off  against  the 
judgment  debt. 

The  plaintiff  appealed  from  this  decision  to  the  Queen’s 
Bench  Divisional  Court. 

A.  W.  Ay town-F inlay,  for  the  plaintiff. 

G.  W.  Marsh,  for  the  defendant. 

O’Connor.  J. — Sec.  2 of  ch.  190,  R.  S.  O.,  provides 
that : “ The  members  of  the  municipal  council  of  every 
township,  city,  town,  and  incorporated  village,  and  the 
trustees  of  every  police  village  shall  be  health  officers 
within  their  respective  municipalities,  under  the  next  five 
sections  of  this  Act ; but  any  such  council  may  by  by-law 
delegate  the  power  of  its  members  as  such  health  officers 
to  a committee  of  their  own  number,  or  to  such  persons  > 
either  including  or  not  including  one  or  more  of  themselves  > 
as  the  council  thinks  best.” 
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Secs.  3,  4,  and  5 give  such  health  officers  certain  powers, 
and  assign  duties. 

Sec.  6 empowers  such  health  officers,  or  a majority  of 
them,  “ by  warrant  under  their  hands  ” to  “ authorize  any 
two  medical  practitioners  to  enter  in  and  upon  any  house, 
out-house,  or  premises  in  the  day  time  for  the  purpose  of 
making  inquiry  and  examination  with  respect  to  the  state 
of  health  of  any  person  therein ; and  may  also,  upon  the 
report  of  such  medical  practitioners,  in  writing,  recommend- 
ing the  same,  cause  any  person  found  therein  infected  with 
a dangerously  contagious  or  infectious  disease  to  be  removed 
to  some  hospital  or  other  proper  place ; but  no  such  removal 
shall  take  place  unless  the  said  medical  practitioners  state 
in  their  report  that  such  person  can  be  removed  without 
danger  to  life,  and  that  such  removal  is  necessary  in  order 
to  guard  against  the  spread  of  such  disease  to  the  adjoin- 
ing house  or  houses.” 

This  section  recognizes  the  fact  that  some  of  the  privi- 
leges therein  conferred  are  to  be  exercised  by  medical  prac- 
titioners only,  and  that  others  of  such  privileges  are  to  be 
exercised  only  on  the  report  of  the  medical  practitioners  ; 
and  the  very  nature  of  these  privileges  requires  that  it 
should  be  so. 

In  1884  the  Statute,  ch.  38,  (47  Vic.  ch.  38)  of  Ontario^ 
was  passed. 

It  does  not  repeal  the  Revised  Statute  respecting  the 
Public  Health,  but  it  makes  further  and  other  provisions, 
some  of  which  are  inconsistent  with  provisions  of  the  for- 
mer Statute. 

By  sec.  12  (1)  of  ch.  38,  the  later  Act,  “ All  the  powers 
and  authorities  conferred  upon  or  vested  in  the  members  of 
any  municipal  council  or  councils  by  any  statute  of  the  Leg- 
islature of  this  Province,  as  health  officers  of  the  said  muni- 
cipality or  municipalities,  shall  hereafter  be  vested  in  the 
local  or  district  board  of  health  which  shall  be  formed  in 
such  municipality  or  municipalities  as  hereinafter  provided 

“ (2)  There  shall  be  a local  board  of  health  in  each  town- 
ship and  incorporated  village,  to  be  composed  of  the  reeve, 
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clerk,  and  three  ratepayers,  to  be  appointed  annually  by 
the  municipal  00011011.” 

Sub-secs.  3 and  4 respectively  provide  that  in  a town 
containing  less  than  four  thousand  the  local  board  of 
health  shall  consist  of  the  mayor,  clerk,  and  three  rate- 
payers ; and  that  the  local  board  of  health  for  each  city  and 
for  each  town  containing  more  than  four  thousand  inhabi- 
tants shall  consist  of  the  mayor  and  eight  ratepayers,  to  be 
appointed  annually  by  the  municipal  council. 

By  sec.  20  : “ Every  municipal  council  may  appoint  a 
medical  health  officer  and  a sanitary  inspector  or  inspec- 
tors for  the  municipality,  and  may  fix  the  salaries  to  be 
paid  them,”  &c. 

Here  the  'expression  “ medical  health  officer  ” is  used  for 
the  first  time. 

Before  we  had  health  officers,  which  term  may  be  re- 
garded as  the  genus  or  class,  and  by  adding  the  differentia , 
medical,  we  have  the  species  or  subordinate  class. 

The  qualifying  word,  medical,  has  a technical  meaning, 
which  agrees,  however,  with  its  popular  meaning  in  the 
common  expression,  a medical  man,  or  a medical  practi- 
tioner. 

It  seems,  therefore,  to  follow  that  only  a medical  prac- 
titioner can  be  appointed  medical  health  officer.  And  this 
conclusion  is  confirmed  by  sec.  29,  which  says  : 

“ A medical  health  officer  of  a municipality  may  exercise 
any  of  the  powers  conferred  upon  health  officers  by  secs. 
3,  4,  and  5 of  the  Revised  Statute  respecting  the  Public 
Health,  and  may,  without  being  specially  authorized  by 
the  board,  exercise  any  powers  which  under  sec.  6 can  be 
conferred  upon  two  medical  practitioners,  and  the  board 
may  act  on  his  report.” 

This,  as  it  appears  to  me,  leaves  no  doubt.  The  medical 
health  officer  is  by  this  section  invested  with  all  the  powers 
which  before  could  be  exercised  by  two  medical  practition- 
ers, and  by  them  only.  This  view  is  further  confirmed, 
and,  indeed,  established  by  section  41,  as  follows : “ Where 
any  local  board  of  health  is  of  opinion,  on  the  certificate 
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of  its  medical  health  officer  or  of  any  other  legally  quali- 
fied medical  practitioner,  that  the  cleansing  and  disinfecting 
of  any  house/’  &c.  In  other  sections  the  medical  health 
officer  is  coupled  disjunctively  and  alternatively  with  “ the 
attending  physician  ” ; for  instance,  in  secs.  47  and  48. 
Now  the  Act  48  Yic.  (1885)  ch.  45,  sec.  2,  empowers  the 
Provincial  Board  of  Health  in  certain  cases  to  request  the 
council  of  any  municipality  to  appoint  a medical  health 
officer,  and  then  says,  “ the  council  shall  forthwith  appoint 
a properly  qualified  medical  practitioner  to  he  medical 
health  officer  for  the  municipality.”  Sec.  8 empowers 
the  Lieutenant-Governor,  in  case  the  council  does  not  ap- 
point upon  such  request,  upon  the  recommendation  of 
the  Provincial  Board,  to  appoint  a medical  health  officer 
for  the  municipality. 

In  all  other  cases  the  council  of  the  municipality  ap- 
points the  medical  health  officer,  and  may  fix  his  salary  ; 
but  he  serves,  not  the  council,  but  the  Board  of  Health  f 
local  and  provincial.  He  is  the  officer  of  both  boards  and 
of  each  of  them,  in  the  municipality.  Under  sec.  7,  of 
the  last  Act,  in  case  the  appointment  is  made  by  the  pro- 
vincial board,  he  is  entitled  to  recover  from  the  municipality 
reasonable  compensation  for  his  services.  He  is  appointed 
because  of  his  qualification  as  a medical  practitioner,  and 
as  such  for  the  most  part  he  acts  under  the  title  of  “ medical 
health  officer,”  which  is  merely  his  official  designation. 

He  is  an  officer,  but  I think  in  no  sense  is  he  an  “ em- 
ployee ” within  the  meaning  of  sec.  125  of  ch.  47,  R.  S.  O. 

The  word  employd,  or  employee,  as  the  Statute  has  it,  is 
not  a legal  term,  nor  is  it  an  English  word,  but  a word 
imported  with  its  native  pronunciation  from  the  French 
language,  which  is  frequently  used  by  JEnglish  speaking 
people  as  a convenient  common-place  term  to  designate  the 
relation  or  situation  of  a class  of  persons  who  are  not  pre- 
cisely menial  servants,  but  whose  whole  time  and  services 
are  employed  and  paid  for  by  another  person  or  persons, 
or  by  a corporation,  or  by  the  government.  Our  best  pro- 
nouncing lexicographers  treat  it  as  a foreign  word,  and  try 
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to  import  and  preserve  its  native  pronunciation  by  the  use 
of  such  combinations  of  letters  as  they  consider  most  likely 
to  convey  to  English  ears  the  nearest  approximation  to  the 
native  sounds  of  its  several  syllables.  But  the  result 
coming  from  English  tongues  is  generally  ludicrous  to 
French  ears.  In  Spiers  and  Surenne’s  French  pronoun- 
cing dictionary  (1881)  the  word  employe  is  defined  (1)  a 
person  employed,  person  in  anyone’s  employ — quelqu  ’ un  ; 
(2)  (in  public  administration)  a clerk.  It  seems  to  me  too 
clear  for  mistake  that  the  term,  “ employe,”  cannot  in  its 
ordinary  acceptation  be  applied  to  members  of  any  of  the 
learned  professions.  As  a fact,  I think  it  is  never  in  com- 
mon usage  applied  by  either  the  learned  or  the  unlearned 
to  a practising  physician,  a lawyer,  a clergyman,  a sur- 
veyor, or  a civil  engineer,  practising  his  professional  avo- 
cation, or  what  pertains  thereto.  A medical  health  officer 
may  pursue  his  regular  practice  as  a physician  and  per- 
form the  occasional  duties  of  medical  health  officer,  and  he 
is  paid,  if  paid  at  all,  only  according  to  the  services  he  is 
called  on  to  render.  He  is  appointed  because  of  his  pro- 
fessional qualification  to  perform  professional  duties,  and 
is,  in  my  judgment,  no  more  an  employe  than  any  other 
physician  exercising  his  regular  practice. 

If  this  conclusion  is  right,  then  unquestionably  a med- 
ical health  officer  is  not  embraced  by  or  included  in  the 
terms  of  the  sec.  125,  nor  is  he  one  of  the  classes  or  per- 
sons referred  to  therein.  That  section  is  as  follows,  viz. : 

“ No  debt  due  or  accruing  due  to  a mechanic,  workman, 
labourer,  servant,  clerk,  or  employee  for,  or  in  respect  of  his 
wages  or  salary,  shall  be  liable  to  seizure  or  attachment 
under  this  Act,  unless  such  debt  exceeds  the  sum  of  $25, 
and  then  only  to  the  extent  of  such  excess.” 

My  interpretation  is  supported,  I think,  by  the  maxim, 
ejusdem  generis. 

Wilberforce  on  Statute  Law,  p.  179,  says  : “The  oper- 
ation of  general  words  has  almost  invariably  been  re- 
strained when  they  follow  closely  upon  words  of  a limited 
meaning,  upon  words  which  refer  to  a particular  class  of 
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things  or  persons,  or  which  necessarily  exclude  such  mat- 
ters as  are  of  higher  dignity.  In  all  these  cases  general 
words  are  confined  to  things  and  persons  ejusdem  generis 
with  those  enumerated,  or  of  inferior  quality.” 

The  same  principle  of  interpretation  is  posited  in  Hard- 
castle  on  the  Construction  of  Statutory  Law,  at  p.  83,  et 
seq.,  where  the  cases  of  Regina  v.  Edmundson,  28  L.  J. 
Mag.  C.  213  ; Regina  v.  Payne , L.  R.  1 C.  C.  R.  27;  Ashbury 
Co.  v.  Riche,  L.  R.  7 H.  L.  653  ; Casher  v.  Holmes,  2 B.  & 
Ad.  592,  are  cited  in  support  of  the  rule  so  laid  down. 

The  same  rule  of  construction,  in  substantially  the  same 
language,  is  laid  down  in  Broom’s  Maxims  (6th  ed.)  pp.  605 
and  606 — and  see  notes,  ( g ),  (h),  (i)  on  the  last-mentioned 
page. 

In  the  statute  in  question  in  this  case,  the  words  “ me- 
chanic workman,  laborer,”  are  words  of  a limited  meaning ; 
the  words  “ servant,  clerk,”  are  also  limited,  and  although 
more  general  than  the  preceding  words,  they  have  a well- 
understood  meaning,  differing  in  no  wise  from  the  plain 
meaning  of  “ workman  or  laborer,”  except  in  the  generality 
of  the  first,  and  the  supposed  refinement  of  the  second ; 
but  the  word  “ employd  ” is  not  only  more  general  than  any 
of  the  preceding,  but  has  in  itself  no  definite  meaning, 
and  must  be  controlled  by  the  preceding  words,  and  there- 
fore expresses  nothing  more. 

In  Morgan  v.  The  London  General  Omnibus  Co.,  12 
Q.  B.  D.  201,  it  was  held  that  an  omnibus  conductor  was 
not  a workman  within  the  meaning  of  the  Employers  and 
Workmens  Act,  1875. 

Day,  J.,  at  page  206  says : “ In  common  parlance, 
no  one  would  call  an  omnibus  conductor  a journeyman. 
Neither  is  he  an  artificer  or  handicraftsman.  And  the 
general  words,  ‘or  otherwise  engaged  in  manual  labor/ 
refer  to  labor  ejusdem  generis  with  the  specific  kinds 
before  mentioned.”  And  see  the  same  case  in  Appeal, 
13  Q.  B.  D.  832  ; and  the  reasoning  of  Brett,  M.  R.,  and 
of  Bowen,  L.  J.,  at  pp.  833,  834.  Davis  v.  Berwick,  30 
L.  J.  Mag.  C.  84  ; Hardy  v.  Ryle,  9 B.  &l  C.  603;  Lancaster 
24 — VOL  XII.  O.P.R. 
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v.  Greaves,  9 B.  & C.  628  ; West  v.  Smallwood , 3 M.  & W. 
418  ; Johnson  v.  Reid,  6 M.  & W.  124,  are  cases  that  may 
be  usefully  consulted,  as  aiding  in  the  interpretation  of  the 
clause  now  under  consideration. 

In  the  case  of  Regina  v.  Cleivorth,  4 B.  & S.  927,  it  was 
held  that  a farmer  was  not  within  the  Statute,  29  Car.  2, 
ch.  7,  sec.  1,  which  enacted  that  “no  tradesman,  artificer, 
workman,  labourer,  or  other  person  whatsoever,  shall  do 
or  exercise  any  worldly  labor,  business,  or  work  of  their 
ordinary  callings  upon  the  Lord’s  day,  or  any  part  thereof, 
works  of  necessity  and  charity  only  excepted.” 

The  judgment  of  Cockburn,  C.  J.,  at  p.  932,  is  clear, 
strong,  and  decisive. 

I presume  the  primary  debtor  in  this  case  would  object 
if  summoned  to  appear  on  a charge  laid  against  him  under 
our  Lord’s  Day  Act  for  having  laboured,  on  the  Lord’s  day, 
either  as  medical  health  officer  or  as  practising  physician. 

I am  confident  he  would  invoke  the  aid  of  the  last  men- 
tioned case,  and  I dare  say  he  would  succeed  on  the 
authority  of  that  case. 

Manton  v.  Tabois,  30  Ch.  D.  92,  is  a case  in  which  the 
rule  ejusdem  generis  is  applied  to  the  words  “ furniture, 
goods,  and  chattels,”  in  a bequest. 

From  what  has  been  said  already  on  the  subject  it  ap- 
pears that  the  medical  health  officer  receives  his  appoint- 
ment and  becomes  such  primarily  because  of  his  qualifi- 
cation as  a medical  practitioner,  that  is  to  say,  he  could  not 
receive  the  appointment  unless  he  was  so  qualified. 

He  is,  therefore,  selected  and  appointed,  and  by  his  ap- 
pointment authorized  and  required  to  exercise  his  skill 
and  judgment  in  the  performance  of  certain  functions  in 
relation  to  the  public  health,  but  in  the  performance  of 
these  functions  he  has  necessarily  to  deal,  and  is  author- 
ized to  deal,  with  individual  cases  of  sickness  in  so  far  as 
they  may  affect  the  public  health. 

His  duty  is,  therefore,  to  exercise  his  professional,  his 
scientific  skill  and  judgment  independently,  free  from  the 
control  or  direction  of  any  other  person.  He  is,  therefore, 
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not  a servant,  not  a clerk,  whose  position  in  the  ordinary 
acceptation  implies  control  and  direction,  nor  is  he  an  em- 
ploye, for  he  is  appointed,  not  employed,  to  perform  the 
functions  of  his  office  ; and  besides  that,  the  rule  ejusdem 
generis  prescinds  his  position  from  the  category  or  cate- 
gories of  the  preceding  words  in  the  clause. 

I am,  therefore,  of  opinion  that  the  appeal  must  be 
allowed,  with  costs,  and  that  the  order  of  Mr.  Justice  Rose 
must  be  rescinded,  with  costs. 

Armour,  J. — I agree  with  my  brother  O’Connor.  I can- 
not understand  how  it  can  be  held  that  a medical  health 
officer,  whose  appointment,  and  dismissal,  and  the  fixing  of 
whose  salary,  alone  rest  with  the  municipal  council,  but 
whose  duties  are  prescribed  by  statute,  is  an  employee 
within  the  meaning  of  that  term  as  used  in  R.  S.  0.  ch. 
47,  sec.  125.  In  my  opinion  it  is  quite  clear  that  he  is  not. 

Wilson,  C.  J. — The  statutes  and  cases  bearing  on  this 
question  are  the  following  : R.  S.  0.  ch.  47,  sec.  125,  enacts 
that  “ no  debt  due  or  accruing  to  a mechanic,  workman, 
labourer,  servant,  clerk,  or  employee  for,  or  in  respect  of  his 
wages  or  salary,  shall  be  liable  to  seizure  or  attachment 
under  the  Act,  unless  such  debt  exceeds  the  sura  of  $25, 
and  then  only  to  the  extent  of  such  excess.” 

Sec.  54  gives  the  Division  Court  jurisdiction  of  “all 
personal  actions  where  the  amount  claimed  does  not  ex- 
ceed,” &c. ; and 

“ All  claims  for  debt  or  for  any  sum  payable  upon  any 
contract  for  the  payment  of  money,  or  for  payment  in  la- 
bour or  in  any  kind  of  goods  * * where  the  amount  or 

balance  claimed  does  not  exceed,”  &c. 

Sec.  55  : “ Upon  any  contract  for  the  payment  of  a sum 
certain  in  labour  or  in  any  kind  of  goods  * * the 

Judge,  after  the  day  has  passedron  which  the  goods  or  com- 
modities ought  to  have  been  delivered  or  the  labor  or  other 
thing  performed,  may  give  judgment  for  the  amount  in 
money  as  if  the  contract  had  been  originally  so  expressed.” 
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47  Vic.  ch.  38,  sec.  20.  (0.)  “Every  municipal  council 
may  appoint  a medical  health  officer  and  a sanitary  inspector 
or  inspectors  for  the  municipality  and  may  fix  the  salaries 
to  he  paid  them”;  and  by  48  Vic.  ch.  45,  sec.  4,  he  is  re- 
movable at  pleasure. 

There  is  no  doubt  the  medical  health  officer  is  not  within 
the  meaning  of  the  terms  mechanic,  workman,  labourer, 
servant,  or  clerk. 

The  other  word  to  be  considered  is  employee , and  the 
question  is,  whether  he  can  be  said  to  be  an  employee.  He 
was  appointed  by  the  municipality  at  a certain  salary  and 
is  removable  at  pleasure,  if  that  latter  circumstance  can 
make  any  difference. 

I am  of  opinion  such  a person  is  an  employee  within  the 
ordinary  meaning  of  the  word,  and  within  the  intent  and 
meaning  of  the  statute.  The  purpose  was  to  secure  to 
every  one  receiving  wages  or  salary,  at  least  $25  of  such 
wages  or  salary  for  himself  or  herself.  The  whole  of  any 
ordinary  debt  payable  to  such  employee  may  be  attached 
by  his  creditors,  but  wages  or  salary  are  to  be  subjected  to 
that  deduction  at  the  least  in  favour  of  the  debtor,  and  the 
statute  should  be  liberally  interpreted. 

I quite  agree  with  the  conclusion  my  brother  Rose  has 
arrived  at,  that  the  last  shilling  for  wages  or  salary  is  not 
to  be  taken  from  the  medical  health  officer  more  than  from 
the  clerk,  the  latter  of  whom  is  or  is  supposed  to  be  a per- 
son of  much  consequence  and  is  frequently  very  highly 
paid  and  with  a certainty  and  regularity  which  professional 
men  are  not  accustomed  to. 

I am  of  opinion  the  writ  should  go,  and  with  costs,  such 
costs,  as  on  this  judgment  which  I follow,  to  be  set  off 
against  the  judgment  debt  of  the  primary  debtor.  But 
the  judgment  of  my  learned  brothers  will  of  course  prevail. 
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Fram  v.  Fram. 


Partition  or  sale — Dowress  as  applicant — R.  S,  0.  chs.  55,  101 . 

Although  some  expressions  in  the  Partition  Act,  R.S.O.  ch.  101,  authorize 
a person  entitled  to  dower  not  assigned  to  apply  for  partition  or  sale  of 
the  lands  in  which  she  is  interested,  yet  the  Court  may,  in  its  discretion, 
refuse  the  application  and  leave  the  dowress  to  proceed  under  the  Dower 
Procedure  Act,  R.S.O.  ch.  55,  or  otherwise,  to  have  her  dower  assigned. 
The  provisions  of  the  two  Acts  must  be  harmonized. 

The  application  of  a dowress  for  partition  or  sale  of  two  parcels  of  land 
owned  by  the  defendants  in  severalty,  subject  to  the  right  of  dower, 
was  refused  where  the  defendants  opposed  the  application  and  the  pro- 
posed proceedings  were  for  the  benefit  of  the  applicant  only. 
Devereux  v.  Kearns , 11  P.  R.  452,  discussed. 

[April  13,  1887 — Robertson , J.] 

[June  17,  1887 — The  Chancery  Division.] 

An  appeal  by  the  defendants  from  an  order  of  the  local 
Master  at  London  for  partition  or  sale  of  certain  lands. 
The  facts  appear  in  the  judgment. 

Hoyles , for  the  appeal. 

R.  M.  Meredith , contra. 

Robertson,  J. — This  is  an  application  by  way  of 
appeal  from  an  order  made  by  the  local  Master  at  London, 
for  partition  or  sale  of  certain  lands,  under  general  order 
640  of  the  late  Court  of  Chancery,  whereby  all  necessary 
enquiries  are  to  be  made,  &c.,  and  proceedings  had  for  the 
partition  or  sale  of  the  lands,  &c.;  and  for  the  adjustment 
of  the  rights  of  all  parties  interested ; and  for  a partition 
of  part  and  sale  of  the  remainder  as  may  be  most  for  the 
interest  of  the  parties  entitled,  &c.;  and  that  the  said 
lands,  or  such  parts  thereof  as  the  Master  shall  think  fit, 
be  sold,  &c.,  freed  from  the  claims  of  such  of  the  incum- 
brances, &c.,  whose  claims  were  created  by  parties  entitled 
to  the  said  lands  before  the  death  of  the  intestate,  as  shall 
have  consented  to  such  sale,  &c.,  and  subject  to  the  claims 
of  such  of  them  as  shall  not  have  consented,  &c.,  and 
freed  from  the  dower  of  any  person  having  dower 
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therein  ; and  that  the  said  Master  do  execute  the  convey- 
ance on  behalf  of  infant  parties,  &c.,  and  that  the  purchase 
money  be  paid  into  Court,  &c.;  and  further,  that  in  the 
event  of  a partition  of  the  whole  or  of  a part  only,  and 
the  proceeds  of  the  sale  of  the  remainder  be  insufficient  to 
pay  the  costs  in  full,  the  costs,  or  so  much  thereof  as 
remains  unpaid,  be  borne  and  paid  by  the  said  parties, 
according  to  their  shares  and  interest  in  the  said  lands. 

The  affidavit  on  which  this  order  was  obtained  was  made 
by  the  plaintiff,  and  sets  forth  that  William  Fram  the 
elder,  farmer,  deceased,  died  on  the  9th  day  of  September, 
1886 ; that  the  plaintiff  is  his  lawful  widow,  and  the 
defendants  are  his  sons ; that  prior  to  the  20th  day  of 
May,  1870,  the  deceased  was  the  owner  in  fee  simple  in 
possession  of  the  following  lands,  viz.,  the  easterly  150 
acres  of  Lot  No.  6 in  the  4th  Concession  of  the  Township 
of  Nissouri,  in  the  County  of  Middlesex,  on  which  last- 
mentioned  day  the  deceased  executed  and  delivered  a deed 
of  conveyance  of  the  said  lands  to  the  defendant  James  B. 
Fram : that  prior  to  the  16th  day  of  August,  1883,  the 
deceased  also  owned  in  fee  simple  in  possession  the  south- 
west half  of  Lot  3 in  the  5th  concession  of  said  township, 
containing  100  acres ; and  on  the  last-mentioned  day  the 
deceased  executed  and  delivered  a deed  of  conveyance  of 
the  said  last-mentioned  lands  to  his  said  son,  the  other 
defendant,  William  Fram;  that  although  she  was,  at  the 
time  of  the  execution  and  delivery  of  the  said  several  con- 
veyances, the  lawful  wife  of  the  deceased,  she  did  not  join 
in  either  of  them,  or  bar  her  right  of  dower  in  the 
said  lands  ; nor  has  she  at  any  time  since  barred  or 
released  her  right  to  dower,  &c.;  and  that  as  the  widow 
of  the  deceased  she  is  entitled  to  dower  in  both  parcels 
of  land. 

On  the  26th  February,  1887,  the  local  Master  made  this 
order.  The  defendants  admitted  the  plaintiff’s  right  to 
dower  out  of  each  parcel,  but  opposed  the  order  going  for 
a sale,  consented  to  her  dower  being  set  out  and  assigned 
to  her  out  of  each  parcel,  but  protested  against  all  the 
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enquiries  being  made  which  the  order  declares  shall  be,  and 
that  these  farms  should  be  sold,  &c.,  and  they  now  appeal 
against  the  order  on  the  following  grounds  : 

First:  That  the  plaintiff  being  a dowress  out  of  pos- 
session and  having  only  a right  of  dower,  (unassigned)  in 
the  said  lands,  is  not  entitled  to  take  proceedings  under  the 
general  orders  of  the  late  Court  of  Chancery  and  the  prac- 
tice in  that  behalf,  or  under  the  Partition  Act.  for  partition 
or  sale. 

Second : That  the  lands  ordered  to  be  partitioned  or 
sold  consist  of  two  farms,  one  of  150  acres  owned  by  the 
defendant  James  B.  Fram,  in  fee  simple,  and  the  other  of 
100  acres  owned  by  the  other  defendant,  William  Fram,  in 
fee  simple  ; and  the  plaintiff  is  not  entitled  to  combine  in 
one  application  proceedings  for  partition  or  sale  of  two 
farms  so  owned  by  the  defendants  in  severalty,  and  the 
Master  should  not  have  ordered  such  partition  or  sale. 

Third:  That  the  form  of  order  so  made  by  the  said 
Master  is  applicable  to  the  administration  and  winding  up 
of  the  real  estate  of  deceased  persons  under  the  general 
orders  of  the  late  Court  of  Chancery,  and  is  not  applicable 
to  this  case,  and  such  order  should  not  have  been  made  on 
the  evidence  before  the  said  Master. 

Fourth  : If  the  plaintiff  had  the  right  to  make  such  ap- 
plication to  the  said  Master  (which  the  defendants  deny) 
the  said  Master  should  not  have  made  any  order  thereon, 
except  an  order  for  the  assignment  to  her  of  her  dower  in 
the  said  lands. 

Fifth  : That  if  the  plaintiff*  had  the  right  to  make  such 
application,  the  said  Master  should  have  ordered  her  to 
bear  and  pay  her  own  costs  of  such  proceedings,  and  of 
the  assignment  to  her  of  her  said  dower,  and  the  order  is 
wrong  in  directing  the  costs  to  be  paid  out  of  the  proceeds 
of  the  lands,  or  to  be  borne  and  paid  by  the  parties  ac- 
cording to  their  shares  and  interests  in  the  lands. 

Sixth : That  the  plaintiff  should  have  proceeded  by 
writs  of  summons  under  the  Dower  Act,  or  under  the  Judi- 
cature Act,  for  assignment  of  dower  in  the  said  lands. 
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It  was  also  objected  at  the  bar  that  the  application  was 
premature,  six  months  not  having  elapsed  since  the  death 
of  the  plaintiff’s  husband. 

A somewhat  important  question  arises  in  this  matter 
and  one  which,  so  far  as  I can  ascertain,  has  not  been  pre- 
sented for  decision  on  exactly  the  same  state  of  facts,  and 
resolves  itself  into  this  : Has  a dowress  the  right  under  the 
circumstances  here  presented  to  ask  for  or  insist  upon  a 
sale  of  the  lands  out  of  which  she  is  endowed,  in  order 
that  a sum  of  money  en  bloc  may  be  realized  and  paid  to 
her,  out  of  these  lands,  as  and  for  and  in  lieu  of  dower  ? 
After  giving  the  subject  much  consideration,  I have  come 
to  the  conclusion  that  she  has  no  such  right.  The  policy  of 
the  law  from  the  earliest  times  which  governs  the  right  to 
dower  unde  nihil  habet,  is  that  the  widow  has  in  the  lands 
of  her  late  husband,  and  which  he  held  during  coverture, 
such  an  interest  as  entitles  her  to  have  one-third  part  of 
such  lands  set  out  and  assigned  to  her  for  her  use  for  and 
during  the  term  of  her  natural  life,  and  this  principle  was 
invoked  and  acted  upon  by  the  Legislature,  when  it  passed 
what  is  known  as  “ The  Dower  Procedure  Act”  (R.  S.  O. 
ch.  55).  That  statute  recognizes  this  principle,  but  makes 
provision  that  if  under  “ peculiar  circumstances  ” — men- 
tioned in  the  Act — a fair  and  just  assignment  of  dower  by 
metes  and  bounds  cannot  be  made,  an  assessed  yearly  sum 
of  money,  being  as  near  as  may  be  one-third  of  the  clear 
yearly  rents  of  the  premises,  after  deducting  any  rates  or 
assessments  payable  thereon,  shall  be  made,  and  in  doing 
which  al  lowances  and  deductions  for  permanent  improve- 
ments shall  be  made  ; and  such  yearly  sum  shall  be  a lien 
upon  the  lands  mentioned  in  the  writ  of  assignment,  unless 
it  is  specially  directed  otherwise,  and  the  same  is  made 
issuable  and  payable  out  of  some  specific  portion  of  such 
lands,  and  is  recoverable  by  distress  as  for  rent,  or  by 
action  of  debt  against  the  tenants  of  the  freehold  for  the 
time  being ; but  there  is  nothing  in  the  Act  authorizing 
or  suggesting  a sale  of  the  whole  of  the  lands  or  any  part 
thereof,  in  order  that  a sum  may  be  raised,  to.  be  paid  and 
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applied  in  lieu  of  dower.  The  Court  of  Chancery,  however, 
has,  in  cases  of  partition  or  sale  of  lands  out  of  which 
dower  is  claimed,  taken  into  consideration  whether  it  may 
he  most  advantageous  for  the  parties  interested  to  order  a 
sale,  and  the  lands  conveyed  freed  from  the  dower  of  the 
widow,  and  in  such  cases  a sum  of  money  equal  to  the 
value  of  the  dowress’  rights  is  set  apart  out  of  the  sale 
money  to  be  paid  to  her  in  lieu  of  her  dower ; and  thi  s 
takes  place  in  cases  where  the  lands  of  persons  who  die 
either  testate  or  intestate,  in  whom  lands  were  vested,  sub- 
ject to  a right  of  dower,  and  which  have  not  been  disposed 
of  by  the  deceased  in  severalty  before  his  death  by  con- 
veyance or  devise;  but  no  case  has  been  cited,  nor  can  I find 
one,  in  which  a sale  has  been  ordered  where  the  circum- 
stances are  the  same  as  in  this,  and  I can  see  no  reason  for 
extending  the  rule  beyond  the  principles  which  are  laid 
down  so  clearly  in  the  Act  of  Parliament  above  referred  to. 

This  is  the  chief  question  on  which  this  case  turns,  but 
others  have  arisen,  and  I propose  to  deal  with  each  as  they 
have  been  taken,  and  to  dispose  of  them  seriatim , but  for 
convenience  sake  I will  refer  to  the  objection  taken  at  the 
bar  first,  and  consider  the  others  after  in  the  order  taken 
in  the  notice  of  motion  by  way  of  appeal. 

It  is  objected  at  the  bar  that  the  application  for  parti- 
tion is  premature,  inasmuch  as  six  months  had  not  elapsed 
since  the  death  of  the  plaintiffs  husband  before  she  made 
application  or  took  these  proceedings.  And  the  8th  sec- 
tion of  the  Partition  Act  (R.  S.  0.  ch.  101)  is  cited  in  sup- 
port thereof.  In  my  judgment  that  section  does  not 
apply,  for  the  simple  reason  that  “ the  lands  or  estate  in 
lands  to  be  so  partitioned  ” were  not  vested  in  the  husband 
at  the  time  of  his  death  ; it  was  not  necessary  therefore 
that  six  months  should  elapse  before  the  application.  And 
it  was  also  argued,  with  some  force,  that  for  that  reason 
this  proceeding  cannot  be  taken  under  the  Partition  Act, 
and  that  plaintiff  is  not  entitled  to  partition.  Although  a 
right  to  dower  is  not  an  estate  in  lands, yet  it  is  an  interest 
which  the  dowress  is  entitled  to  have  set  out,  and  assigned 
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to  her,  and  consequently  partitioned  off  from  the  other 
lands  out  of  which  she  is  endowed,  and  therefore  I think 
the  plaintiff*  is  entitled  to  have  partition  in  that  sense,  but 
I do  not  think,  for  the  reasons  before  given,  that  she  is 
entitled,  under  the  circumstances  of  this  case,  to  have  a 
sale,  and  this  involves  the  first  objection  taken  in  the 
notice  of  motion  by  way  of  appeal.  The  facts  are  very 
simple.  There  are  two  farms,  one  of  150  acres,  the  other 
of  100  acres,  held  in  severalty  by  the  defendants.  The 
plaintiff,  as  dowress,  is  entitled  to  have  set  out  and 
assigned  to  her,  for  her  use  during  her  natural  life,  such 
portion  of  each  as  will  be  equal  to  one-third  of  each  at  the 
time  of  the  alienation  by  the  deceased ; that  is,  she  is  not 
entitled  to  reap  the  benefit  of  the  permanent  improvements 
made  after  the  alienation  by  the  husband  (sec.  35,  sub-sec. 
2,  ch.  55,  R.  S.  O.,  Dower  Act),  or,  as  provided  by  sub-sec. 
3 of  sec.  35,  if  from  peculiar  circumstances,  such  as  there 
being  a mill,  manufactory,  &c.,  upon  the  lands,  a fair 
and  just  assignment  of  dower  by  metes  and  bounds  can- 
not be  made,  a yearly  sum  of  money,  being  as  near  as  may 
be  one-third  of  the  clear  yearly  rents  of  the  premises,  after 
deducting  any  rates  or  assessments  payable  thereon,  shall 
be  assessed ; and  in  assessing  such  yearly  sum  all  allow- 
ances and  deductions  for  permanent  improvements,  as  above 
provided  for,  shall  be  made. 

In  Devereux  v.  Kearns , IIP.  R.,  at  p.  457,  Mr.  Justice  Fer- 
guson says  : “ I cannot  avoid  arriving  at  the  conclusion,  on 
the  general  question,  that  a'person  entitled  to  dower  out  of 
lands,  though  the  same  is  not  assigned,  is  entitled  to  main- 
tain proceedings  for  a partition  of  the  lands  out  of  which  she 
is  so  entitled  to  the  dower, and  in  arriving  at  this  conclusion 
I have  not  overlooked  the  provisions  of  section  32  of  the 
Act,  nor  those  of  ch.  40,  secs.  52  and  53,  R.  S.  O.,  to  which 
I was  referred  and  with  this  I agree.  In  that  case  the 
partition  was  sought  out  of  several  parcels,  three -fourths  of 
the  lands,  definitely  described  and  distinct  from  the  rest, 
which  the  testator  had  devised  to  two  persons  as  joint  ten- 
ants,and  the  remaining  one-fourth  to  another  person, all  sub- 
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ject  to  the  dower  of  the  plaintiff,  the  widow  of  the  deceased, 
and  it  appeared  that  the  applicant  who  asked  for  parti- 
tion in  that  case  had  already  the  judgment,  although  not 
entered  up,  of  another  Division  of  the  Court  for  her  dower 
out  of  these  lands.  And  the  learned  J udge  then  says  (p.  458)  : 
“ This  is  all  that  in  any  view  of  the  case  she  could  obtain 
on  this  application  negativing  her  right  to  have  a sale , 
which  was  the  real  object  of  the  application  in  that  case- 
Mr.  Justice  Proudfoot  in  Lalor  v.  Lalor , 9 P.  R.  455, 
did  not  decide  the  question  as  to  whether  a dowress,  as 
such,  was  entitled  to  apply  for  either  a partition  or  sale, 
because,  as  there  said  by  him,  “ in  the  character  of  tenant 
for  life  (which  she  was  in  that  case,  as  well  as  dowress), 
she  is  entitled  to  one  or  the  other.”  The  right  to  insist  on 
a sale  in  partition  proceedings  is  not  in  any  party,  and  it 
will  not  be  ordered  unless  it  is  more  advantageous  for  the 
parties  interested ; section  8 of  the  Partition  Act  (R.  S.  0. 
ch.  101) ; and  in  this  case  there  was  nothing  before  the 
Master  to  warrant  him,  in  my  judgment,  in  making  the 
order  in  this  form,  had  I concluded  that  there  was  a right 
to  have  a sale.  The  plaintiff  showed  by  her  affidavit  that 
she  was  entitled  to  dower,  that  the  defendants  held  the 
lands  out  of  which  she  claimed  dower  in  severalty,  two 
separate  farms  in  fact,  in  different  concessions  in  the  same 
township.  It  is  true  she  could  not  have  the  whole  of  her 
dower  in  the  two  taken  or  assigned  to  her  from  either 
one  of  them,  but  that  was  not  the  fault  of  the  defendants, 
and  should  not  go  to  their  prejudice.  From  all  that 
app  ears  it  may  be  that  the  most  equitable  disposition  of 
this  case  will  be  to  assess  the  yearly  value  as  provided  in 
sub-sec.  3 of  sec.  35  of  the  Dower  Act,  which  is  to  be  paid 
to  the  dowress  out  of  each  parcel,  and  * that  is  a matter 
which  can  well  be  disposed  of  by  the  Master. 

Then,  as  to  the  second  objection.  The  plaintiff  claims 
dower  in  two  separate  farms,  owned  by  different  persons, 
the  owner  of  each  having  no  interest  or  estate  in  that  of 
the  other.  It  is  true  the  plaintiff  is  “ interested  in  ” both, 
but  to  enable  her  in  one  action  to  proceed  against  the  two 
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owners  in  severalty  she  must  shew,  in  my  judgment,  that 
all  are  interested  in  each  parcel.  I don’t  think  it  is  enough 
that  she  only  is  interested  in  each.  Notwithstanding  the 
provisions  of  the  Judicature  Act  in  respect  to  parties,  I 
cannot  think  that  she  has  the  right  to  join  these  two  de- 
fendants in  one  action,  or  that  she  has  brought  herself 
within  the  rule  in  respect  to  joinder  of  parties.  A similar 
objection  was  taken  in  Devereux  v.  Kearns , but  the  case 
went  off  on  another  point,  viz.,  the  pendency  of  another 
action,  which  the  learned  Judge  held  operated  as  a bar  to 
the  further  maintenance  of  the  proceedings.  The  learned 
Judge,  however,  seemed  to  have  come  to  the  conclusion 
that  there  was  a misjoinder  of  parties,  inasmuch  as  he  says 
at  p.  455: ‘“As  between  the  devisees  of  the  three-fourths 
and  the  infant  devisee  of  the  one-fourth  of  the  land  there 
could  not  be  a partition ; because  by  the  devises  the  par- 
tition is  alreadjT-  made,  the  one-fourth  being  a parcel  of 
land  by  itself,  and  the  three-fourths  being  also  a parcel  by 
itself.”  Here  these  lands  are  held  in  severalty.  There 
cannot  be  partition  of  them  as  between  the  respective 
owners,  or  terre  tenants  ; neither  has  any  interest  or  estate 
in  the  lands  of  the  other.  The  dowress,  however,  is  en- 
titled to  her  dower  out  of  each,  and  as  between  her  and 
each  owner  she  is  entitled.  I think,  therefore,  there  is  a 
misjoinder.  This  objection  should  therefore  prevail,  and 
unless  the  defendants  consent  to  waive  this  objection 
when  the  order  which  I propose  to  make  is  being  settled, 
I shall  be  obliged  to  give  effect  to  it,  by  ordering  that  the 
name  of  the  defendant  William  Fram  be  struck  out,  and 
that  all  proceedings  as  to  the  land  of  which  he  is  owner  be 
stayed,  reserving  to  the  plaintiff  the  right  to  proceed 
against  him  in  a separate  application. 

As  to  the  third  objection ; I think  the  order  is  not  such 
an  one  as  the  facts  presented  before  the  Master  warranted  ; 
and  for  the  reasons  given  in  this  judgment,  the  order  must 
be  varied  so  as  to  enable  the  plaintiff  to  have  partition 
only ; and  in  this  respect  I think  the  order  should  be  in 
terms  of  that  made  in  Bamford  v.  Bamford,  5 Ha.,  at 
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p.  206,  adapting  it  to  suit  the  circumstances  of  this  case,  it 
being  unnecessary  to  refer  it  to  the  Master  to  enquire  as  to 
the  freehold  estate  out  of  which  the  plaintiff  claims  dower, 
as  that  is  already  admitted  and  agreed  upon.  The  Master 
should  assign  to  plaintiff  her  dower  in  each  parcel,  and  set 
it  out  by  metes  and  bounds,  unless  there  are  peculiar  cir- 
cumstances, which  make  it  necessary  to  assess  a sum  equal 
to  the  yearly  value,  &c.,  as  provided  under  the  Dower 
Act,  and  which  must  govern  as  to  costs,  &c. 

As  to  the  4th,  5th,  and  6th  objections  : 

“ The  Dower  Procedure  Act,”  It.  S.O.  ch.  55,  sec.  6,  declares 
that,  “ All  actions  of  right  of  dower,  or  of  dower  unde  nihil 
habet  shall  be  brought  and  carried  on  according  to  the  'pro- 
visions of  this  Act and  if  the  question  were  res  integra , 

I should  conclude  that  the  Legislature  intended  in  the 
passing  of  this  Act  to  provide  the  form  of  procedure 
which  in  its  wisdom  it  deemed  the  best  for  parties  to 
adopt  in  actions  of  this  kind,  and  to  confine  them  to  such 
procedure  ; but  it  has  been  expressly  decided  that  the 
Court  of  Chancery  has  not  been  ousted  of  its  jurisdiction 
in  this  respect ; and  although  Grieve  v.  Woodruff,  1 A. 
R 617,  was  decided  long  before  the  Ontario  Judicature 
Act  came  into  force,  yet  in  my  judgment  the  reasons  given 
by  the  learned  Judges  in  that  case  are  sufficient  to  war- 
rant me  in  the  conclusion  that  it  is  still  open  to  a dowress 
to  apply,  under  the  general  orders  of  the  Court  of  Chan- 
cery which  are  still  in  force,  tor  partition.  Indeed  it 
seems  to  be  an  every  day  practice,  although  I have 
not  noticed  that  this  objection  has  been  urged  in  any 
of  the  reported  cases.  It  is  clear,  however,  that  the  remedy 
and  procedure  under  the  Act  is  as  simple  and  inexpensive 
as  the  one  now  invoked,  and  there  is  no*  reason  why  this 
case  should  not  have  been  proceeded  with  either  under 
that  Act  or  under  the  Ontario  Judicature  Act ; but  the 
plaintiff  had  the  right,  I think,  to  adopt  the  mode  of  pro- 
cedure pointed  out  by  the  General  Orders,  so  long  as  she 
confined  herself  to  a simple  partition  oi  setting  apart  of 
her  dower,  taking,  however,  the  principles  laid  down  in 
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the  Dower  Act  as  the  guide  for  the  Master  in  assigning 
the  dower,  or  in  assessing  an  annual  sum  to  be  paid  in 
lieu  thereof ; and  as  to  the  costs  of  which  proceedings  sec- 
tion 44  of  the  Act  should  govern. 

In  the  case  before  me  there  was  no  demand  of  dower, 
nor  is  that  necessary,  but  the  defendants  on  the  motion 
before  the  Master  admitted  the  plaintiffs  right  to  dower, 
and  expressed  their  willingness  to  have  it  assigned  to  her, 
and  only  opposed  the  application  so  far  as  she  claimed  the 
right  to  have  a sale,  and  I think  she  did  this  with  the 
intention  of  unnecessarily  embarrassing  the  defendants; 
and  as  I think  it  would  be  illegal,  as  well  as  a gross  injus- 
tice, as  nothing  appeared  before  the  Master  to  warrant 
me  in  assuming  that  a sale  would  be  “ more  advantageous 
to  the  parties  interested,”  which  means,  in  my  judgment, 
all  of  the  parties,  and  not  the  plaintiff  only,  to  leave  it 
even  in  the  discretion  of  the  Master  to  say  whether  these 
defendants  should  be  liable  to  have  their  respective  farms 
sold,  and  thus  perhaps  inflict  on  them  a wrong  which  they 
could  never  recover  from,  in  order  to  enable  the  plaintiff 
to  reap  an  advantage  such  as  in  my  judgment  it  is  clear 
she  is  not  entitled  to. 

J am  therefore  of  opinion  that  this  appeal  should  be 
allowed,  and  that  it  should  be  referred  back  to  the  Master 
to  assign  dower  to  the  plaintiff  in  each  parcel,  and  if  a 
just  and  fair  assignment  in  each  cannot  be  made  by  metes 
and  bounds,  that  he  assess  a yearly  sum  of  money  to  be 
paid  by  each  during  the  life-time  of  the  plaintiff,  which 
shall  be  a lien  on  the  respective  lands  mentioned,  unless 
the  Master  direct  otherwise,  and  make  the  same  issuable 
and  payable  out  of  some  specific  portion  of  such  lands,  as 
mentioned  in  sub-sec.  4 of  the  said  35  th  section,  and  to  be 
recoverable  as  by  that  sub-section  is  provided.  And  I 
think  the  plaintiiff  should  pay  the  costs  of  this  applica- 
tion, including  the  costs  of  obtaining  the  order,  and  that 
the  costs  otherwise  incurred  in  settling  the  matter  shall  be 
borne  as  provided  by  the  44th  section  of  the  Dower  Act. 
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From  this  decision  the  plaintiff  appealed  to  the  Divi- 
sional Court.* 

W.  K Meredith,  Q.C.,  for  the  appeal.  The  question  is 
whether  a dowress  is  entitled  to  take  proceedings  under  the 
Partition  Act,  R.  S.  O.  ch.  101,  sec.  4.  This  is  not  the  time 
to  determine  whether  there  should  be  a partition  or  a sale. 
It  should  be  left  to  the  Master  to  whom  the  reference  is  to 
determine  that,  when  other  parties,  such  as  encumbrancers 
and  the  wives  of  the  defendants,  are  made  parties  in  his 
office.  I refer  to  the  following  authorities  : C.  S.  U.  C.  ch. 
86,  sec.  4;  Rule  3,  0.  J.  A. ; Devereuxv.  Kearns,  11  P.  R. 
452  ; Davenport  v.  King,  49  L.  T.  N.  S.  92  ; Glass  v.  Glass, 
9 P.  R.  214;  Grieve  v.  Woodruff,  1 A.  R.  617;  Moore  v. 
Moore,  11  P.  R.  324.  It  is  not  to  be  presumed  that  the 
Master  will  make  a wrong  disposition.  Costs  at  all  events 
should  not  be  given  against  the  plaintiff. 

R.  M.  Meredith,  on  the  same  side.  The  order  of  the 
Master  was  not  only  in  Judicature  Act  form  172,  but  it 
also  follows  the  provisions  of  the  Partition  Act.  The 
Dower  Procedure  Act  is  not  an  Act  respecting  dower,  but 
an  act  respecting  the  procedure  upon  a claim  for  dower  in 
a common  law  action,  and  never  applied  to  a chancery  ac- 
tion. The  order  for  partition  or  sale  being  rescinded,  the 
dowress  is  deprived  of  her  right  to  an  inquiry  whether  a 
sale  would  be  more  beneficial.  [Boyd,  C. — Why  should 
there  be  litigation  when  the  defendants  are  willing  that 
the  plaintiff  should  have  her  dower  assigned  ? There  are 
the  two  Acts,  the  Partition  and  the  Dower,  side  by  side  in 
the  statute  book,  and  they  must  be  harmonized.]  Mr. 
Justice  Robertson  misapprehended  the  facts ; there  has 
never  been  an  offer  to  assign  the  plantiff  her  dower.  What 
the  defendants  wish  to  do  is  to  force  the  plaintiff  to  pro- 
ceed under  the  Dower  Act,  when  she  will  have  to  pay  her 
own  costs.  Section  52  of  the  Partition  Act  makes  the 
costs  payable  by  the  parties  in  shares  proportioned  to  their 
interests  in  the  land,  and  that  is  a benefit  of  which  the 
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dowress  is  now  deprived.  The  main  ground  of  the  appeal 
to  Robertson,  J.,  i.  e.,  the  right  of  a dowress  to  be  an  ap- 
plicant for  partition,  was  decided  in  the  plaintiff’s  favour 
and  yet  she  is  visited  with  all  the  costs.  [Boyd,  C. — A 
dower  case  is  not  a partition  case,  although  a dowress  may 
have  partition  under  special  circumstances.  If  you  repeal 
the  Dower  Act,  you  may  have  what  you  want.]  The  widow 
has  at  her  election  an  action  at  law  for  dower,  when  she  is 
bound  by  the  Dower  Procedure  Act,  a proceeding  under 
the  general  orders  for  partition,  and  a chancery  action  for 
dower.  In  Foster  on  Joint  Ownership,  p.  110,  the  cases 
where  partition  is  granted  are  cited.  In  Hobson  v.  Sherwood, 
4 Beav.  184,  no  sale  was  ordered,  but  at  that  time  there  was 
no  power  to  order  a sale.  It  would  be  premature  for  the 
Court  to  determine  that  there  should  be  no  sale  before  the 
Master  makes  inquiries.  I refer,  also,  to  the  statutes,  31 
Hen.  VIII.  ch.  1 ; 32  Hen.  VIII.  ch.  32. 

Hoyles,  contra,  was  not  called  upon. 


Boyd,  C. — The  best  answer  to  the  application  of  the 
plaintiff  is  that  what  she  seeks  is  a novelty.  Both  the 
Dower  Act  and  the  Partition  Act  have  been  in  force  since 
the  earliest  times,  and  their  provisions  must  not  be 
regarded  as  contradictory.  Some  expressions  in  the  Par- 
tition Act  authorize  the  application  of  a dowress  for  par- 
tition, but  I do  not  assent  to  the  proposition  that  every 
dowress  is  to  have  partition.  The  dowress  might  formerly 
have  proceeded  by  action  at  law  or  in  Chancery  to  obtain 
her  dower,  and  Devereux  v.  Kearns  indicates  that  it  is 
possible  for  her  to  proceed  for  partition  also,  but  not  in 
all  cases,  and  in  fact  not  in  that  case.  Why  should  these 
men  be  brought  in  and  compelled  to  suffer  partition  or 
sale,  when  dower  can  be  assigned  ? If  this  absolute 
right  of  a dowress  to  partition  existed  we  should  have 
had  widows  coming  in  and  asking  for  partition  before 
now.  In  a case  where  the  terre  tenant  is  a single  owner 
as  here,  it  would  be  perfectly  absurd  to  have  a partition  or 
sale.  In  my  opinion  my  brother  Robertson  might  have 
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vacated  the  order  of  the  local  Master  without  costs,  but 
we  cannot  reverse  his  disposition  of  the  costs ; we  can  only- 
say  that  this  appeal  shall  be  dismissed,  without  costs.  The 
whole  proceedings  may  be  vacated,  if  the  plaintiff  desires 
it,  and  she  may  be  thus  left  to  initiate  fresh  proceedings 
in  any  way  she  pleases. 

Ferguson,  J. — I agree  in  the  remarks  which  have  just  been 
made.  I retain  the  opinion  I expressed  in  Devereuxv.  Kearns 
as  to  the  right  of  a dowress  to  apply  for  partition,  but  I did 
not  decide,  nor  do  I think,  that  she  can  do  so  in  every 
case.  I agree  that  the  possibility  of  her  taking  these  pro- 
ceedings does  not  give  her  the  absolute  right.  If  a num- 
ber of  parties  were  interested,  and  there  had  to  be  a par- 
tition, then  the  dowress  might  be  the  one  to  apply ; but  I 
don’t  think  she  should  be  allowed  to  avail  herself  of  the 
Partition  Act  for  the  mere  purpose  of  urging  before  the 
Master  that  there  should  be  a sale.  There  is  power  to  say 
that  she  shall  proceed  under  the  Dower  Act,  and  this  is  a 
. case  in  which  the  Court  ought  to  say  so. 

Pobertson,  J.,  concurred. 

Appeal  dismissed , without  costs. 
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Brown  v.  Wood. 

Trial  by  jury — Discretion  of  trial  Judge — C.  L.  P.  Act,  sec.  255. 

The  trial  Judge  has  by  sec.  255  of  the  Common  Law  Procedure  Act  a 
discretion  to  try  any  case  with  or  without  a jury  as  he  may  think  best, 
and  his  discretion  will  not  be  interfered  with  by  a Divisional  Court. 

[June  17,  1887. — The  Chancery  Division.*] 

This  was  an  action  upon  a promsisory  note  begun  in  the 
Chancery  Division.  Defence : that  the  plaintiff  had 

agreed  that  the  note  should  not  be  enforced  against  the  de- 
fendant except  upon  a certain  contingency,  and  that  the 
note  was  procured  by  fraud,  and  was  held  in  trust  for  a 
defaulting  partner  of  the  defendant. 

The  defendant  regularly  filed  and  served  a jury  notice, 
but  by  mistake  of  an  officer  of  the  Court  the  case  was 
placed  upon  the  non-jury  list  at  the  Assizes  for  which 
notice  of  trial  had  been  given  and  the  case  entered  by  the 
plaintiff.  The  mistake  having  been  discovered,  counsel  for 
the  plaintiff  at  the  request  of  the  defendant  endeavoured 
to  have  it  remedied  by  asking  the  trial  Judge,  Armour,  J., 
to  transfer  the  case  to  the  jury  list,  which  however  he  re- 
fused to  do,  stating  that  he  had  read  the  record  and  intended 
to  try  the  case  without  a jury.  This  was  before  the  jury 
panel  had  been  discharged.  When  the  case  was  reached 
upon  the  non-jury  list,  after  the  discharge  of  the  jurors, 
counsel  for  the  defendant  moved  to  have  the  case  struck  out 
of  the  non-jury  list,  asserting  his  right  to  the  benefit  of  his 
jury  notice.  Armour,  J.,  then  struck  out  the  jury  notice,  dis- 
missed the  defendant’s  motion,  and  proceeded  to  try  the 
case  without  a jury,  whereupon  the  defendant  and  his 
counsel  withdrew,  and  the  trial  took  place  in  their  absence. 
Judgment  was  given  for  the  plaintiff  on  the  evidence  ad- 
duced on  his  behalf. 

The  defendant  now  moved  to  set  aside  the  order  of 
Armour,  J.,  refusing  to  transfer  the  case  to  the  jury  list  and 
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striking  out  the  jury  notice,  and  to  set  aside  the  judgment 
for  the  plaintiff  subsequently  given. 

The  defendant  filed  no  affidavit  of  merits. 

It  was  admitted  that  there  was  no  equitable  issue  upon, 
the  pleadings. 

Read , Q.C.,  for  the  motion.  It  was  no  negligence  on 
the  part  of  the  defendant  which  caused  the  case  to  be  put 
on  the  non-jury  list.  The  plaintiff  entered  the  case  for 
trial,  and  he  is  responsible  for  the  mistake.  The  defendant 
stands  upon  his  strict  legal  right  to  have  a trial  by  jury 
where  his  notice  has  been  regularly  given.  If  the  trial 
Judge  has  a discretion  as  to  the  mode  of  trial,  that  dis- 
cretion must  be  exercised  according  to  law.  This  was 
eminently  a case  for  trial  by  jury,  and  it  makes  no  differ- 
ence that  it  is  in  the  Chancery  Division  : Bank  of  British 

North  America  v.  Eddy , 9 P.  R.  468  ; Masse  v.  Masse , 11 
P.  R.  81 ; Pawson  v.  Merchants  Bank , 11  P.  R.  72. 

Shepley,  for  the  plaintiff.  There  should  be  no  new  trial 
on  grounds  of  irregularity  unless  the  defendant  files  an 
affidavit  of  merits.  Sec.  255  of  the  C.  L.  P.  Act  gives  an 
absolute  and  unfettered  discretion  to  the  J udge  at  the  trial 
as  to  the  mode  of  trial.  I have  found  no  case  here  or  in 
England  in  which  the  discretion  of  the  trial  Judge  in  this 
matter  has  been  interfered  with.  In  Conmee  v.  Canadian 
Pacific  R.  W.  Co.,  12  A.  R.  744  ; Temperance  Colonization 
Society  v.  Evans,  12  P.  R.  48  ; and  McMahon  v.  Lavery , 
12  P.  R.  62  ; the  question  of  jury  or  no  jury  was  practically 
left  to  the  Judge  at  the  trial  to  decide,  and  there  are  strong 
expressions  of  opinion  that  his  discretion  is  absolute.  The 
setting  down  on  the  wrong  list  was  an  irregularity  which 
should  have  been  moved  against ; Leeson  v.  Lemon 
9 P.  R.  103. 

Read,  in  reply.  As  to  the  last  argument,  the  defendant 
thought  it  unnecessary  to  move  against  the  irregularity,  as 
counsel  for  the  plaintiff  acknowledged  it  and  undertook  to 
have  it  set  right,  but  was  unable  to  accomplish  it,  owing  to 
the  learned  Judge’s  refusal.  [Ferguson,  J. — Will  the  de- 
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fendant  pay  into  Court  the  amount  of  the  verdict  ?]  The 
defendant  is  not  able  to  do  that. 


Boyd,  C. — The  difficulty  is  to  get  over  sec.  255  of  the 
C.  L.  P.  Act.  If  this  were  an  appeal  from  the  order  of  a 
Judge  in  Chambers  striking  out  a jury  notice,  before  the 
trial,  the  cases  cited  by  Mr.  Bead  would  be  overwhelming 
in  his  favour,  but  the  discretion  of  a Judge  at  the  trial  is 
much  larger.  The  Judge  here  refused  both  the  applications 
to  put  the  case  on  the  jury  list ; and  from  the  first  refused 
to  try  the  case  with  a jury,  instead  of  going  through  the 
formality  of  transferring  the  case  to  the  jury  list  and  then 
dispensing  with  the  jury.  As  no  affidavit  of  merits  has 
been  filed,  and  the  defendant  has  not  brought  and  does  not 
seek  to  bring  the  amount  of  the  verdict  into  Court,  and  as 
the  motion  is  against  a discretion  that  the  trial  Judge  un- 
doubtedly has  to  determine  the  method  of  trial,  it  should 
be  dismissed,  with  costs. 

Ferguson  and  Bobertson,  JJ.,  concurred. 


Motion  dismissed , with  costs. 
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Furlong  y.  Reid. 

Notice  of  motion , grounds  of — Amendment. 

A notice  of  motion  to  a Divisional  Court  against  the  verdict  and  judg- 
ment at  the  trial,  on  the  ground  of  non-direction,  should  shew  how  and  in 
what  matter  there  was  non-direction.  The  Court  may  allow  an  amend- 
ment of  the  notice  in  a proper  case  ; but  it  declined  to  assist  the  defend- 
ant by  doing  so  where  the  non-direction  was  not  material  in  view  of  other 
facts  and  findings,  and  the  rule  of  law  invoked  by  the  defendant  would: 
have  operated  against  a meritorious  claim  of  the  plaintiff. 

Pfeiffer  v.  Midland  R.  W.  Co.,  18  Q.  B.  D.  243,  followed. 

[June  22,  1887. — The  Chancery  Division* .] 

This  was  an  interpleader  issue,  arising  out  of  a seizure 
of  the  goods  of  one  Frederick  Murphy  under  execution  of 
a judgment  obtained  against  him  by  Reid,  the  defendant 
in  the  issue,  the  goods  being  claimed  by  Furlong,  the 
plaintiff  in  the  issue,  under  a chattel  mortgage,  which  he 
as  trustee  for  Mrs.  Murphy,  the  wife  of  the  execution 
debtor,  had  obtained  from  the  latter.  The  issue  was  twice 
tried  ; the  judgment  of  this  Court  after  the  first  trial  is  re- 
ported 12  O.  R.  607.  At  the  second  trial  at  Hamilton,  before 
Cameron,  C.  J.,  and  a jury,  it  was  shewn  that  Furlong  at 
the  time  he  had  taken  the  chattel  mortgage  was  aware  of 
the  condition  of  Frederick  Murphy’s  affairs,  and  it  was  con- 
tended on  behalf  of  the  defendant  that  the  evidence  shewed 
that  Murphy  was  then  insolvent.  It  was  not  shewn  that 
Mrs.  Murphy  had  any  knowledge  that  her  husband  was  in 
financial  straits.  The  verdict  of  the  jury  was  in  favour  of 
the  plaintiff’  and  judgment  was  entered  in  accordance 
therewith. 

The  defendant  now  moved  against  the  .verdict  and  judg- 
ment, “on  the  ground  of  mis-direction  and  non -direction,” 
not  specifying  in  the  notice  of  motion  what  the  particular 
mis-direction  or  non-direction  was. 

Moss,  Q.C.,  and  Parkes,  for  the  defendant.  The  non- 
direction  of  which  the  defendant  complains,  is,  that  the 
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learned  Chief  Justice  should  have  told  the  jury  that, 
although  Mrs.  Murphy  herself  was  not  aware  of  her 
husband’s  insolvency  when  the  chattel  mortgage  was  given, 
yet  she  was  affected  by  the  knowledge  of  Furlong,  her 
trustee. 

Martin,  Q.C.,  ( Beazley  with  him,)  objected  that  the 
defendant  could  not  raise  this  question  upon  the  notice  of 
motion  he  had  given ; the  particular  mis-direction  or  non- 
direction should  have  been  pointed  out  by  the  notice. 

The  argument  was  heard  on  the  merits,  subject  to  the 
objection. 


Boyd,  C. — The  objection  that  the  particular  ground  of 
non-direction  is  not  mentioned  in  the  defendant’s  notice  of 
motion  is  well  taken.  It  should  state  how  and  in  what 
matter  there  was  non-direction.  The  practice  in  England, 
where  the  procedure  is,  as  in  this  Division,  by  notice  of 
motion,  requires  this,  as  the  latest  authority  on  the  subject, 
Pfeiffer  v.  Midland  R.  W.  Co.,  18  Q.  B.  D.  243,  indicates. 
There  may  be  an  amendment  of  the  notice  of  motion  in  a 
proper  case,  but  we  do  not  think,  after  hearing  the  merits 
argued,  that  we  ought  to  allow  one  here.  All  the  cases 
shew  that  insolvency  is  the  foundation  fact  to  be  established. 
It  is  not  proved  in  this  case  that  the  debtor  was  insolvent ; 
in  fact  no  evidence  was  given  of  the  value  of  his  property. 
If  he  was  not  insolvent,  it  was  not  important  that  the  jury 
should  find  whether  Furlong  knew  he  was  insolvent  or  not. 

The  question  was  broadly  put  before  the  jury,  and  they 
found  in  favour  of  the  honesty  of  the  wife’s  claim,  and  that 
there  was  pressure  on  her  part  to  obtain  the  chattel  mort- 
gage. When  she  had  no  knowledge  of  the  state  of  her 
husband’s  affairs,  it  would  be  harsh  to  fix  her  with  the 
knowledge  of  her  trustee.  The  case  is  not  such  a meri- 
torious one,  having  regard  to  the  position  and  claim  of  the 
plaintiff,  that  we  can  help  the  defendant  by  amending  his 
notice  of  motion. 


Ferguson,  J.,  concurred. 


Motion  dismissed , with  costs. 
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Johnson  v.  Moody. 


Attachment  of  debts — Claimant  of  moneys  attached — Discretion  of  Judge — 
Rule  375,  0.  J.  A. 

The  plaintiff,  after  recovering  judgment  against  the  defendant,  issued  an 
attaching  order  upon  moneys  in  the  hands  of  the  Canada  Company, 
which  were  admittedly  not  the  moneys  of  the  latter,  and  which  the 
plaintiff  swore  he  was  informed  and  believed  belonged  to  the  judgment 
debtor,  but  which  were  claimed  by  his  son.  There  was  nothing  before 
the  judge  of  the  county  court  to  support  the  assertion  of  the  plaintiff, 
and  the  examination  of  the  claimant  taken  at  the  instance  of  the  plain- 
tiff, failed  to  shew  that  there  was  any  reason  to  believe  that  the  claim 
was  not  well  founded. 

Held,  that  the  judge  had  under  Rule  375  a discretion  to  direct  or  refuse 
to  direct  the  trial  of  an  issue,  and  that  such  discretion  was  properly 
exercised  in  refusing  to  so  direct  and  in  rescinding  the  attaching  order. 
Senible,  if  the  plaintiff  had  been  able  to  suggest  even  a plausible  ground 
for  supposing  that  it  was  the  money  of  the  judgment  debtor,  or  to  cast 
a suspicion  upon  the  bond  fides  of  the  claim  of  the  son,  it  would  have 
been  the  duty  of  the  judge  to  direct  an  issue,  if  the  plaintiff  desired  it. 

[June  29,  1887. — The  Court  of  Appeal.  ] 

This  was  an  appeal  by  the  plaintiff  from  an  order  pro- 
nounced by  his  Honor  Judge  Elliott,  Judge  of  the  County 
Court  of  Middlesex,  on  the  29th  of  October,  1886,  dis- 
charging an  attaching  order  and  garnishee  summons 
in  this  matter,  under  the  circumstances  appearing  in  the 
present  judgments,  and  came  on  to  be  heard  before  this 
court  on  the  19th  of  May,  1887. 


R.  M.  Meredith,  for  the  appellant. 

Aylesvjorth,  for  the  respondent. 

Hagarty,  C.  J.  O. — Unless  the  learned  Judge  of  the 
County  Court  was  bound  at  the  instance  of  the  creditor 
to  direct  an  interpleader  issue,  as  an  absolute  right  under 
the  statute,  I see  no  ground  whatever  for  our  inter- 
ference. 

If  the  learned  Judge  were  not  so  bound,  I think  his 
discretion  was  wisely  exercised  on  the  materials  before 
him. 

Moody  the  son  was,  on  plaintiff’s  application,  examined 
at  considerable  length  and  no  ground  even  of  suspicion  is 
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to  be  found  in  his  statements.  His  account  is  clear  and 
unvarjdng.  It  is  not  the  common  case  of  a son  claiming 
through  his  father  the  debtor.  All  is  here  claimed  on 
his  own  account.  This  examination  was  on  12th  Octo- 
ber. 

A week  afterwards  the  plaintiff  makes  an  affidavit 
stating  that  he  had  made  inquiries,  and  had  good  reason  to 
believe,  and  believed  that  the  son  was  making  the  claim  to 
defeat  the  judgment  against  the  father. 

A week  further  on  he  again  makes  affidavit  that  he  is 
informed  and  verily  believes  that  the  son  never  owned  the 
land  as  he  swears,  and  that  the  age  given  is  not  correct ; 
and  that  from  information  received  and  inquiry  made, 
deponent  is  satisfied  the  son  swore  falsely  in  these  mat- 
ters. 

During  this  fortnight  the  plaintiff  had  ample  time  and 
means  to  bring  forward  some  facts.  He  could  have 
readily  had  the  Canada  Company’s  lease  proved,  and  the 
actual  lessee  discovered,  to  say  nothing  of  some  facts 
bearing  on  the  ownership  of  the  money  in  the  Company’s 
hands. 

As  Willes,  J.,  says  in  Newman  v.  Rook,  4 C.  B.  N.  S. 
at  p.  440,  as  to  a garnishee’s  affidavit : “ The  mere  asser- 
tion by  the  garnishee  that  he  disputes  the  debt  amounts 
to  nothing ; there  is  no  substantial  dispute  until  some  real 
answer  or  defence  is  set  up.” 

As  to  the  right  to  exercise  a discretion  the  case  usually 
referred  is  Wise  v.  Berkenshaw , 29  L.  J.  Ex.  240.  It  is  there 
held  to  be  discretionary  in  the  Judge  that  the  creditor  may 
proceed  by  action  against  the  garnishee  if  he  dispute  his  lia- 
bility, There  is  a very  full  discussion,  and  Martin,  Bram- 
well  and  Wilde,  BB.,  decide  that  it  is  discretionary  with 
the  Judge,  and  the  former  says  that  Channell,  B.;  takes  the 
same  view  and  qualifies  his  language  in  Wintle  v.  Williams,. 

3 H.  & N.  288.  Wilde,  B.  says  the  plaintiff*  “ has  an  affidavit 
indeed  of  belief  of  fraud,  but  that  is  not  enough,  for  we 
must  see.  whether  the  facts  are  sufficient  to  rouse  a just 
and  reasonable  suspicion.  There  is  here  an  utter  absence 
of  facts  to  shew  it.” 
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The  next  case  in  the  same  volume,  Seymour  v.  Corpora- 
tion of  Brecon,  recognises  the  same  principle. 

Re  Sato  v.  Hubbard , 8 P.  R.  445,  before  my  brother 
Osier,  points  in  the  same  direction. 

These  cases  point  chiefly  to  the  garnishee  disputing  lia- 
bility. In  the  case  before  us  the  garnishees  in  fact  stand 
indifferent,  and  they  could,  I assume,  relieve  themselves  by 
paying  the  money  into  Court ; and  if  a proper  case  were 
made  out  the  Judge  could  direct  an  issue  between  the 
creditors  and  the  claimant  of  the  money  under  rules  374-5 
Judicature  Act  (p.  482-3  Maclennan,  2nd  ed.) 

“ The  Judge  may  order  any  issue  on  questions  to  be 
tried,”  &c.,  &c. 

I am  clearly  of  opinion  that  the  power  in  all  these  cases 
is  discretionary  in  the  Judge. 

I also  refer  to  Spencer  v.  Conley,  26  C.  P.  274,  where 
Harrison,  C.  J.,  discusses  the  general  law  as  it  stood  before 
the  Judicature  Act. 

In  a case  complicated  in  its  facts,  in  this  Court,  before 
the  Judicature  Act,  there  are  the  remarks  of  my  learned 
brothers  Burton  and  Patterson  against  the  right  of  the 
County  Court  Judge  to  issue  execution  against  a garnishee 
where  the  latter  disputed  his. liability.  But  at  p.  420  it  is 
stated  to  be  discretionary  to  allow  the  judgment  plaintiff 
to  proceed  by  writ:  Victoria  Mutual  Insurance  Co.  v. 
Bethune , 1 A.  R.  398. 

I understand  from  the  learned  Master  in  Chambers  that 
it  has  been  the  understanding  in  Chambers  to  consider 
that  it  was  discretionary  to  order  a proceeding  by  action. 

I think  the  appeal  should  be  dismissed. 

Osler,  J.  A. — The  amount  in  dispute  is  small,  but  it 
involves  an  important  question  of  practice.  The  execu- 
tion creditor  has  taken  out  an  attaching  order  upon 
money  in  the  hands  of  the  Canada  Company,  which  is 
admittedly  not  theirs — which  the  plaintiff  says  he  is  in- 
formed and  believes  belongs  to  the  judgment  debtor — but 
which  is  claimed  by  a son  of  the  latter,  bearing  the  same 
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name,  as  being  his  property.  Now,  I think  that  if  the 
execution  creditor  had  been  able  to  suggest  even  a plaus- 
ible ground  for  supposing  that  it  was  the  money  of  the 
judgment  debtor,  or  to  cast  a suspicion  upon  the  bona 
fides  of  the  claim  of  the  son,  it  would  have  been  the  duty 
of  the  Judge  to  direct  an  issue  if  the  judgment  creditor 
desired  it.  The  language  of  the  rule  of  Court  (375) 
gives  the  Judge  a discretion,  but  in  such  circumstances  the 
discretion  can  practically  be  exercised  only  in  one  way — 
viz.,  by  giving  the  creditor  the  opportunity  of  shewing 
that  the  fund  is  liable  to  his  attachment.  Here  the  credi- 
tor is  not  only  unable  to  raise  a doubt,  but  having 
examined  thve  claimant,  has  merely  succeeded  in  shewing 
that  there  is  no  reason  to  suppose  that  his  claim  is  not 
well  founded.  The  judgment  debtor  was  not  examined, 
nor  any  evidence  produced  that  the  son  was  not  the  ten- 
ant of  the  Canada  Company,  as  he  asserted.  There  was, 
in  short,  nothing  before  the  Judge  but  the  unsupported 
and  disproved  assertion  of  the  j udgment  creditor ; and  I 
think  the  authorities  which  have  been  referred  to  shew 
that  a proper  discretion  was  exercised  in  refusing  to  direct 
an  issue  and  in  rescinding  the  order  to  attach. 

Burton  and  Patterson,  JJ.A..,  concurred. 

Appeal  dismissed , with  costs. 
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International  Wrecking  Company  y.  Lobb. 

Practice — Appeal  from  judgment  in  favor  of  party  appealing — Subse- 
quently proceeding  on  judgment — Quashing  appeal. 

If  a party  appeals  from  a judgment  in  his  favour  claiming  relief  incon- 
sistent with  that  granted  by  the  judgment  appealed  from,  and,  pending 
the  appeal,  proceeds  upon  the  judgment  and  obtains  the  relief  granted 
thereby,  he  will  be  deemed  to  have  abandoned  his  appeal,  which  will 
be  quashed  at  the  instance  of  the  respondent  on  a motion  for  that 
purpose. 

[June  29,  1887. — The  Court  of  Appeal .] 

By  a judgment  of  the  Common  Pleas  Division,  11  0.  K. 
408,  pronounced  on  the  6th  March,  1886,  it  was  adjudged 
that  the  plaintiffs’  services  alleged  in  the  statement  of 
claim  were  salvage  services,  and  that  they  were  entitled 
to  he  remunerated  therefor  as  such ; and  that  the  vessel 
in  question  should  he  sold,  one-half  of  the  purchase  money 
paid  to  the  plaintiffs,  their  costs  to  he  paid  out  of  the 
Other  half,  and  the  residue  to  the  defendants. 

On  the  5th  April,  1886,  the  plaintiffs  gave  notice  of 
appeal,  their  contention  being,  that  they  were  entitled  to 
be  paid  the  full  value  of  their  services,  which  had  been 
fixed  by  agreement  at  $4,000. 

On  the  20th  April,  1886,  the  defendants’  solicitor  wrote 
to  the  plaintiffs’  solicitors  : 

“The  judgment  entitles  you  to  a sale  of  the  vessel  and  one-half  of  the 
proceeds  and  your  costs  out  of  the  other  half.  The  water  is  going  out  of 
the  canal,  and  it  is  likely  that,  unless  something  is  done,  the  vessel  will 
be  further  injured.  As  your  clients  have  a larger  interest  in  it  than  ours, 
we  think  you  should  interest  yourselves  in  preventing  any  injury  to  the 
schooner.  We  shall  proceed  to  have  the  judgment  issued  at  once,  in 
order  that  the  vessel  may  be  offered  for  sale  as  soon  as  possible,  as  other- 
wise she  will  have  to  lie  as  she  is  all  season,’  and  will  be  still  farther 
deteriorated.  ” 

Defendants’  solicitor  swore  that  when  he  wrote  this 
letter  he  thought  that  the  plaintiffs  did  not  intend  to 
prosecute  their  appeal,  nothing  having  been  done  in  the 
appeal,  and  the  notice  not  having  been  served  until  the 
time  for  doing  so  had  almost  expired. 
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On  the  14th  June,  1886,  the  plaintiffs  entered  judgment,, 
and  afterwards  took  it  into  the  Masters  Office,  where  an 
advertisement  was  settled,  and  the  vessel  was  sold  for 
$700,  which  was  paid  into  Court.  At  the  same  time  the 
plaintiffs  were  proceeding  with  their  appeal,  and  on  the 
28th  August,  1886,  the  defendants  served  notice  of  motion 
to  quash  the  appeal,  which  came  on  before  this  Court  on 
the  11th  of  May,  1887. 

W.  Cassels,  Q.  C.,  and  E.  G.  Cox,  for  the  defendants. 

Moss,  Q.  C.,  for  the  plaintiffs. 

Osler,  J.  A. — In  this  case  the  defendants  move  to  quash 
the  appeal  on  the  ground  that  the  plaintiffs,  having  enforced 
the  judgment  appealed  from,  have  disentitled  themselves 
from  further  prosecuting  the  appeal. 

The  action  is  for  work  and  services  rendered  and 
material  supplied  by  the  plaintiffs  in  salving  a schooner 
belonging  to  defendant’s  testator,  by  getting  her  off  shore 
and  towing  her  into  port,  the  amount  demanded  being 
upwards  of  $6,000. 

At  the  trial  it  was  contended  that  the  action  was  a 
salvage  action,  and  that  the  amount  payable  to  the  plain- 
tiffs for  their  services  should  be  determined  upon  the  rule 
acted  on  in  such  cases  in  the  Admiralty  Court,  and  the 
defendants  offered  to  consent  to  a sale  of  the  vessel,  and 
payment  of  one  half  the  proceeds  to  the  plaintiffs  in  full 
of  their  claim,  that  being  the  maximum  of  a salvage  award. 

The  facts  and  the  questions  for  the  decision  of  the 
Court  were  agreed  upon. 

The  learned  Judge  was  of  opinion  that  the  services  ren- 
dered were  salvage  services,  and  that  the  quantum  of  sal- 
vage was  governed  by  the  rules  of  the  High  Court  of 
Admiralty,  and  that  no  more  than  a moiety  could  be 
awarded.  His  judgment  was  affirmed  by  the  Common 
Pleas  Division,  from  whose  decision  the  pending  appeal 
is  brought.  The  following  are  the  material  parts  of  the 
the  judgment  entered  in  the  action. 
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" This  Court  doth  adjudge,  that  the  plaintiffs’  services 
alleged  in  the  statement  of  claim  were  salvage  services 
and  that  they  are  entitled  to  be  remunerated  therefor  as 
such. 

“ And  this  Court  doth  order  and  adjudge  the  schooner 
Huron  mentioned  in  the  pleadings  be  forthwith  sold  under 
the  direction  of  the  Master  of  the  Supreme  Court  of  Judi- 
cature for  Ontario  at  St  Catharines,  and  proceeds  of  such 
sale  be  paid  into  Court  to  the  credit  of  this  action,  and  that 
all  proper  parties  do  join  in  the  conveyance  as  the  said 
Master  shall  direct. 

“ 4.  And  this  Court  doth  further  order  and  adjudge  that 
one-half  of  the  purchase  money  of  the  said  schooner  shall 
be  paid  to  the  plaintiffs  in  full  of  the  amount  to  which 
they  are  entitled  for  salvage  services  in  respect  of  said 
schooner. 

“ 5.  And  this  Court  doth  further  order  and  adjudge  that 
the  plaintiffs’  costs  of  this  action  up  to  and  including  this 
judgment,  together  with  their  subsequent  costs  (except  the 
costs  of  the  day  incurred  at  the  sittings  at  Sandwich)  to 
be  taxed,  shall  be  paid  to  them  out  of  the  residue  of  the 
said  purchase  money  and  that  the  residue  of  such  purchase 
money  shall  be  paid  to  the  defendants.” 

The  judgment  of  the  Divisional  Court  was  delivered  on 
the  6th  March,  1886  ; and  on  the  5th  of  April,  the  plain- 
tiffs gave  notice  of  appeal  in  the  usual  form. 

On  the  20th  April,  1886,  the  defendants’  (respondents’) 
solicitors  wrote  to  the  plaintiffs’  solicitors  as  follows  : 

“ The  judgment  entitles  you  to  a sale  of  the  vessel  and 
-one  half  of  the  proceeds,  and  your  costs  out  of  the  other 
half.  The  water  is  going  out  of  the  canal,  and  it  is 
likely  that  unless  something  is  done  the  vessel  will  be 
further  injured.  As  your  clients  have  a larger  interest  in 
it  than  ours,  we  think  you  should  interest  yourselves  in 
preventing  any  injury  to  the  schooner.  We  shall  pro- 
ceed to  have  the  judgment  issued  at  once  in  order  that 
the  vessel  may  be  offered  for  sale  as'  soon  as  possible,  as 
otherwise  she  will  have  to  lie  as  she  is  all  season  and  will 
be  still  further  deteriorated.” 

The  letter  was  not  answered,  and  the  defendants’ 
solicitor  swore  that  when  he  wrote  it  he  thought  that 
the  plaintiffs  were  not  sincerely  intending  to  prosecute 
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their  appeal,  nothing  further  having  been  done,  and  the 
notice  of  appeal  not  having  been  served  until  the  time 
for  doing  so  had  almost  expired. 

The  appellants  entered  judgment  in  the  action  on  the 
14th  June,  and  on  the  25th  June  took  it  into  the  office  of 
the  master  at  St.  Catharines.  The  advertisement  for  sale 
was  soon  afterwards  settled,  and  on  the  30th  July  the 
vessel  was  sold  by  public  auction  for  $700,  which  was  paid 
into  Court. 

The  appellants’  reasons  of  appeal  were  served  on  the 
23rd  June,  and  on  the  8th  July,  the  bond  for  security  for 
the  costs  of  appeal  was  filed. 

On  the  17th  August  the  respondents  served  notice  of 
motion  to  quash  the  appeal,  which  was  directed  to  stand 
over  until  the  argument. 

I think  the  motion  is  entitled  to  succeed.  A party 
may,  no  doubt,  appeal  from  a judgment  in  his  own  favor 
if  he  thinks  it  should  have  been  of  a different  char- 
acter, or  is  for  a less  sum  than  he  had  a right  to 
demand:  Johnson  v.  Jebb,S  Burr.  1772.  But  the  pecu- 
liarity of  this  case  is,  that  notwithstanding  their  appeal 
the  appellants  have  proceeded  to  execute  the  judgment  ot 
which  they  complain;  and  this,  the  two  proceedings  being 
radically  inconsistent,  they  could  not  do  without  abandon- 
ing the  appeal.  By  the  appeal  the  plaintiffs  seek  to  obtain 
a judgment  in  'personam  for  the  whole  value  of  their 
services.  The  judgment  appealed  from  gave  them  a 
remedy  in  rem — viz.,  a lien  upon  and  the  right  to  sell  the 
vessel  and  to  receive  one  half  the  proceeds  and  their  costs 
out  of  the  other  half.  Yet  while  the  object  of  the  appeal 
is  to  obtain  a judgment  of  a wholly  different  character 
from  the  one  appealed  from,  they  have  acted  on  the  latter 
and  sold  the  defendants’  vessel  under  it.  Having  taken 
the  remedy  the  judgment  gave  them,  how  can  they  be 
heard  to  say  that  it  was  not  the  one  to  which  they  were 
entitled  ? 

In  principle  the  case  is  the  same  as  those  in  which  it  is 
held  that  a party  who  obtains  and  acts  upon  an  order,  is 
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bound  by  it  to  its  full  extent,  as  for  example  : Pearce  v. 
Chaplin , 9 Q.  B.  802,  where  a J udge  made  an  order  on  the 
defendant’s  application,  setting  aside  a judgment  and 
execution,  adding  a direction  which  was  objected  to,  that 
the  defendant  should  bring  no  action.  Having  served  the 
order  on  the  sheriff  and  got  back  the  goods  seized,  he 
moved  to  rescind  the  direction.  The  Court  said,  “ Not- 
withstanding his  protest,  he  takes,  and  avails  himself  of 
the  order.  We  are  then  bound  on  principle  to  hold  that 
he  took  it  in  its  whole  extent.  There  is  no  case  which 
shews  that  when  a party  has  acted  upon  such  an  order  and 
had  the  full  benefit  of  it,  he  shall  not  be  bound  by  all  its 
terms.”  See  also  Hayward  v.  Duff. \ 12  C.  B.  N.  S.  364  ; 
and  in  our  own  Courts,  Hall  v.  Brown , 3 P.  R.  293,  may 
be  noticed. 

Mr.  Cassels  cited  the  case  of  Alexander  v.  Alexander, 
(N.  Y.  Appeals)  9 Eastern  Reporter  p.  167.  There  by  a 
judgment  in  an  action  of  partition  the  defendant  was 
awarded  a certain  proportion  of  the  proceeds  result- 
ing from  a sale  ordered  by  the  Court.  After  he  had 
perfected  an  appeal  from  the  judgment  he  accepted  the 
proportion  awarded  him,  and  took  the  costs  allowed 
him  by  the  judgment.  The  Court  dismissed  the  appeal, 
holding  that  the  defendant  could  not  be  permitted 
at  the  same  time  to  take  the  fruit  of  the  judgment  and 
appeal  from  it  as  erroneous  and  wrong.  There  the  only 
question  was  as  to  the  proportion  the  defendant  was  entitled 
to,  but  the  present  case  is  even  stronger  for  the  respondents, 
for  although  the  plaintiff  has  not  taken  the  proceeds  out  of 
Court,  he  has  caused  a judgment  to  be  executed,  which  if 
wrong,  would  be  entirely  reversed  and  one  entered  of  a 
wholly  different  character,  under  which* he  could  not  have 
any  direct  charge  or  lien  upon  the  vessel.  Mr.  Moss  con- 
tended that  a party  did  not  lose  the  right  of  appeal  by 
acting  upon  an  order,  referring  to  Masterman  v.  Price,  1 C. 
P.  Cooper  358,  and  cases  cited  in  the  reporter’s  notes.  That 
was  an  appeal  from  two  orders,  the  first  of  which  had 
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directed  certain  inquiries  before  the  Master,  and  the  plain- 
tiff had  carried  it  into  the  master’s  office  and  brought  in  two 
“ states  of  fact  ” supporting  them  by  affidavit.  The  Master 
made  a report  on  which  a further  order  was  made,  and 
plaintiff  appealed  from  both  orders. 

The  Chancellor  said  he  could  not  hold  the  plaintiff  was 
shut  out  from  appealing  from  the  first  order  merely  because 
he  had  accepted  the  enquiries  offered  by  it,  carried  it  into 
the  Master’s  Office  and  acted  upon  it  to  the  extent  described. 

So,  under  the  former  practice  it  has  been  held  that  an  ap- 
peal will  lie  from  an  order  directing  an  issue  or  directing 
the  trial  of  an  action  at  law,  after  the  trial  of  the  issue  or 
action. 

But  cases  of  this  kind  are  essentially  different  from  the 
present,  being  merely  appeals  from  interlocutory  proceed- 
ings, which  have  determined  nothing  finally  ; in  which  the 
position  of  the  parties  has  not  been  altered ; and  which 
involve  nothing  but  a question  of  costs  : Butlin  v.  Mas- 

ters, 2 Phillips  290;  and  see  Keith  v.  Keith , 25  Gr.  110, 
where  it  was  held  to  be  too  late  to  rehear  a decree  on  the 
ground  of  an  improper  order  therein  as  to  payment  of 
costs,  after  the  parties  to  the  suit  had  accepted  the  decree 
and  acted  upon  its  provisions. 

Then  it  is  said  that  the  sale  was  one  made  by  consent 
and  for  the  benefit  of  all  parties  concerned,  and  the  letter 
of  the  respondents’  solicitors  is  relied  upon.  Had  it 
appeared  that  this  letter  was  written  for  the  purpose  of 
leading  the  opposite  party  into  a false  position  or  to  induce 
them  inadvertently  to  take  a course  destructive  of  their 
appeal,  we  might  accede  to  that  suggestion.  But  if  the 
defendants’  solicitors  believed  as  they  say  they  did,  and 
not  altogether  without  reason,  that  it  was  not  seriously 
intended  to  prosecute  the  appeal,  the  letter  was  a perfectly 
natural  and  intelligible  one,  as  it  was  desirable  that  the 
vessel  should  be  sold  as  early  in  the  season  as  possible. 
And  the  plaintiffs  do  not  say,  and  no  doubt  could  not  say, 
that  the.  sale  was  by  consent,  or  that  they  entered  up 
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and  acted  on  the  judgment  in  consequence  of  the  letter,  or 
for  any  other  reason  than  that  they  believed  they  had 
the  right  to  do  so. 

I think  the  appeal  should  be  quashed. 

Hagarty,  C.J.O.,  Burton  and  Patterson,  JJ.A.,  con- 
curred. 

Appeal  quashed,  with  costs. 


McDonald  v Field. 

Action — Settlement — Powers  of  solicitor. 

The  order  of  the  Master  in  Chambers  (9  P.  R.  220)  staying  proceedings  on 
the  ground  that  the  action  had  been  settled  by  the  plaintiff's  solicitor, 
was  reversed  because  the  evidence  shewed  that  the  settlement  was  a 
provisional  one  and  that  the  plaintiff  himself  had  not  adopted  it. 

[June  23,  1882 — The  Common  Pleas  Division.] 

An  appeal  by  the  plaintiff  from  the  order  of  the  Master 
in  Chambers,  reported  9 P.  R.  220,  setting  aside  notice  of 
trial  and  staying  proceedings  in  the  action.  The  appeal 
was  originally  brought  before  Osier,  J.,  in  Chambers,  and 
by  him  referred  to  the  Divisional  Court. 

The  facts  appear  in  the  former  report  and  in  the  judg- 
ment of  Wilson,  C.  J.,  below. 

The  appeal  was  argued  on  the  30th  May,  1882. 

J.  E.  Macdougall,  for  the  appeal. 

Robinson , Q.  C.,  contra. 

Wilson,  C.  J. — An  appeal  from  the  Master  in  Chambers. 
The  Master  determined  that  the  proceedings  in  the 
action  should  be  stayed  and  the  notice  of  trial  be  set  aside, 
the  suit,  he  was  of  opinion,  having  been  settled  beween 
28 — VOL  XII.  O.P.R. 
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the  defendant  and  the  solicitor  for  the  plaintiff ; and  he 
ordered  that  the  plaintiff  should  pay  the  costs  of  the 
application  to  the  defendant. 

The  facts  are  that  this  action  for  a malicious  prosecution 
was  tried  at  one  Court,  but  the  jury  did  not  agree.  From 
some  difference  between  the  plaintiff  and  his  solicitor  and 
counsel,  it  was  agreed  between  them  that  the  solicitor 
should  give  notice  of  trial  for  the  Assizes,  in  the  Fall  of 
1881,  and  issue  subpoenas  for  the  plaintiffs  witnesses 
which  he  did. 

On  the  3rd  of  October,  1881,  the  plaintiff’s  solicitor  sent 
the  subpoenas  and  copies  to  the  plaintiff  at  Mallorytown 
from  Kingston,  for  the  then  ensuing  Brockville  Assizes, 
saying,  “ we  will  attend  to  the  entering  of  the  action  for 
trial  in  due  time  on  receipt  of  the  money  we  wrote  you 
for  in  our  last.” 

The  solicitor  in  his  affidavit  states  that  on  the  4th  of 
October,  1881,  “ while  still  the  plaintiff's  solicitor,  the 
defendant  called  upon  me,  and  expressed  a desire  to  settle 
the  action,  and  I,  as  such  attorney,  agreed  to  settle  it,  as 
fully  as  I had  power  to  do,  on  the  terms  that  the  defendant 
should  pay  in  full  settlement  of  the  suit  and  the  plain- 
tiff’s costs  $125,  of  which  $50  was  then  paid  to  me,  and  the 
balance  was  secured  by  the  defendant’s  note  at  three  months. 

“ At  the  time  of  settlement,  I told  the  defendant  the 
plaintiff  had  intimated  an  intention  of  conducting  the 
case  himself,  and  I had  some  doubt  as  to  my  authority  as 
a matter  of  law  fully  to  compromise  the  suit ; that  I would 
endeavour  to  get  the  plaintiff’s  ratification  of  the  settle- 
ment, and  I would,  if  I did  so,  give  the  defendant  a formal 
receipt  or  release.” 

On  the  same  day  the  solicitor  wrote  to  the  plaintiff : 
“ You  will  please  not  serve  your  subpoenas,  as  your  case 
with  Mr.  Field  is  not  coming  on  at  next  Court.  I have 
countermanded  the  trial,  and  have  written  you  fully  at 
Toronto.” 

The  plaintiff  telegraphed  to  the  solicitor  : “ Why  did 
you  suspend  proceedings?  Write  full  particulars  to-day.” 
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The  solicitor  wrote  on  the  8th  of  October : “ I have  too 
much  interest  in  the  suit  to  give  the  matter  over  to  you 
without  payment  of  my  costs,  and  particularly  after  the 
facts  connected  with  the  attempted  settlement  of  the  case 
through  Mr.  Phillips  came  to  my  knowledge.  Mr.  Field 
was  willing  to  settle  according  to  our  offer  or  conversation 
at  Brockville  after  the  last  trial,  and  I thought  it  more  to* 
your  interest  and  in  mine  to  have  this  done  than  to  run 
any  risk  of  another  disagreement  of  the  jury,  or  of  an 
adverse  verdict.  We  could  never  hope  to  get  damages  after 
your  own  account  of  the  interview  at  the  defendant’s 
house,  and  your  reason  for  going  there,  so  the  suit  was  only 
a question  of  costs,  and  it  ought  to  be  satisfactory  to  you 
to  have  it  settled  without  your  being  liable  to  a bill  from 
us. 

“ Upon  my  return  from  Brockville,  I wdll  have  bill  looked 
over,  and  as  between  us  make  it  as  liberal  to  you  as  I can.” 

The  plaintiff  on  the  11th  October  telegraphed  : “ I do  not 
authorize  you  to  make  settlement  in  Re  McDonald  v. 
Field.”  The  solicitor,  then  being  at  Brockville,  informed 
the  defendant  of  the  telegram,  and  told  him  if  he  had  not 
authority  to  settle,  he  would  return  the  money  and  note. 

The  solicitor  on  the  9th  January,  1882,  sent  the  bill  of 
costs  to  the  plaintiff  $131.31,  writing:  ‘‘As  I wrote  you 
before,  I agreed  to  settle  the  case  with  Mr.  Field  for  $125, 
calling  the  costs  that  amount.  If  you  ratify  this  settle- 
ment, I will  call  the  balance  of  the  bill  $100,  and  you  can 
have  the  $25. 

If  you  do  not  ratify  it,  very  likely  Mr.  Field  wTill  not 
be  particular  to  insist  upon  it,  and  if  not,  you  will  be 
where  you  were  at  the  time  of  disagreement  of  jury, 
and  you  can  proceed  by  paying  my  costs  of  $131.31,  or 
what  they  are  taxed  at,  if  taxed.  I am  sorry  if  I mis- 
understood your  mind  on  the  subject,  as  I certainly 
thought  on  our  way  from  Brockville  your  idea  was  to  get 
a settlement  if  you  could  get  the  costs  paid,  so  that  you 
would  have  no  bill  to  pay  me.  I thought  then,  and  still 
think  settlement  preferable.” 
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The  defendant  has  paid  the  $125.  The  plaintiff  sent  in 
March  last  $110  to  the  solicitor,  who  returned  it  to  him 
The  defendant  says  that  after  being  served  with  notice  of 
trial,  he  went  to  the  plaintiff’s  solicitor  and  made  an  abso- 
lute settlement,  and  that  the  plaintiff’s  solicitor  was 
afterwards  to  give  him  a document  shewing  the  settle- 
ment. 

The  solicitor  on  the  31st  of  March  last  wrote  to  the 
defendant’s  solicitors  at  Brockville,  saying  : “ The  plaintiff 
repudiates  the  provisional  settlement  made  by  me,  and 
yesterday  I received  a letter  asking  me  to  give  notice  of 
trial.  I telegraphed  I could  not  act  for  him.  This  morn- 
ing I received  a telegram,  * give  notice  of  trial,  and  I 
will  attend  to  the  rest,’ — so  I send  notice  of  trial  for 
service.  If  Mr.  Field  will  accept  his  money  back  and 
think  proper  to  go  on  with  the  trial,  it  will,  of  course, 
be  the  easiest  way,  and  perhaps  will  be  the  most  satis- 
factory to  Mr.  Field.” 

I think  the  papers  filed  shew  the  plaintiff,  if  he  accep- 
ted the  settlement,  was  to  give  the  defendant  a release. 
The  defendant  admits  he  was  to  receive  at  the  Fall  Assizes, 
then  shortly  after  the  settlement  to  be  held,  a document 
shewing  the  settlement.  That,  no  doubt,  was  a release  or 
ratification  by  or  from  the  plaintiff ; or  else  some  docu- 
ment from  the  solicitor  in  case  his  client  ratified  the 
settlement.  The  solicitor  says  he  told  the  defendant  so  at 
the  time  of  the  settlement ; and  the  solicitor  in  the  letter 
of  the  31st  of  March  last  calls  it  a 'provisional  settlement. 

Whatever  authority  the  solicitor  had  to  make  this 
settlement  on  behalf  of  his  client,  he  did  not,  I think, 
rely  upon  it,  but  settled  provisionally  upon  his  client 
afterwards  ratifying  it ; and  if  the  client  did  so,  he,  the 
solicitor,  would  then  “ give  the  defendant  a formal  receipt 
or  release and  he  told  all  that  to  the  defendant  at  the 
time.  As  the  settlement  was  made  upon  that  basis,  and 
the  client  did  not  ratify  it,  but  expressly  repudiated  it,  it 
must  be  set  aside.  The  order  will,  therefore,  be  that  the 
order  of  the  Master  in  Chambers  be  set  aside,  with  the 
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costs  of  the  application  in  Chambers  and  of  the  present 
application. 


Osler,  J. — I think  it  plainly  appears  that  the  settle- 
ment was  a provisional  one  only,  and  that  the  defendant 
took  his  chance  of  the  plaintiff  adopting  it  and  execu- 
ting a release. 

Galt,  J.,  concurred. 

Appeal  allowed. 


Smith  v.  Clarke  et  al. 


Discovery — Action  on  building  contract — Examination  of  architect. 

In  an  action  against  the  trustees  of  an  Orange  Lodge  for  the  price  of  work 
and  materials  in  building  a hall,  the  chairman  of  the  board  of  trustees 
was  examined,  and  could  give  no  information  as  to  the  matters  in  dispute. 
His  examination  shewed  that  the  architect  employed  by  the  defendants 
was  the  person  from  whom  alone  the  information  could  be  had.  The 
defendants  had  successfully  resisted  production  of  the  plans,  as  being  in 
the  custody  of  the  architect,  and  belonging  to  him. 

Under  these  circumstances  an  order  for  the  examination  by  the  plaintiff 
of  the  architect,  for  discovery  only,  was  affirmed. 

[September  9,  1887 — Rose , J.] 

An  appeal  b}T  the  defendants  from  an  order  of  the 
Master  in  Chambers,  requiring  the  architect  employed  by 
the  defendants  in  the  building  of  a hall,  in  respect  of  which 
the  action  was  brought,  to  attend  for  examination  by  the 
plaintiff,  for  the  purpose  of  discovery  in  the  action. 

The  facts  appear  in  the  judgment. 

The  appeal  was  argued  on  the  6th  September,  1887. 

Gwynne,  for  the  appeal. 

O'Sullivan,  contra. 

Rose,  J. — This  action  is  against  the  trustees  of  an 
Orange  Lodge,  for  the  price  of  work  and  materials  in  build- 
ing a hall.  The  cause  is  at  issue.  The  defendant  Clarke,. 
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Chairman  of  the  Board  of  Trustees,  has  been  examined  and 
could  give  no  information  as  to  the  matters  in  dispute. 
It  is,  I think,  a fair  inference  from  the  examination  that 
the  architect  is  the  one  from  whom  alone  the  information 
can  be  had.  The  defendants  have,  so  far,  successfully  re- 
sisted production  of  the  plans,  as  being  in  the  custody  of 
the  architect  and  belonging  to  him. 

I think  the  learned  Master  was  quite  justified  in  coming 
to  the  conclusion  that  unless  the  architect  was  examined, 
no  discovery  could  be  had  from  the  defendants ; and  he 
made  an  order  for  the  purpose  of  discovery  only,  and  did 
not  direct  that  the  examination  could  be  used  for  the  pur- 
pose of  evidence  at  the  trial.  See  rule  285,  0.  J.  A. 

The  defendants  having  practically  appointed  the  archi- 
tect their  agent  for  the  purpose  of  taking  charge  of  the 
works,  and  accepting  or  rejecting  the  work  as  done  by  the 
plaintiff,  and  his  mind  being  the  repository  of  all  the 
facts  as  to  which  the  plaintiff  has  the  right  to  examine 
before  trial,  the  order  should  not  be  interfered  with  unless 
unsustainable. 

I think  it  is,  guarded  by  the  provision  as  to  not  being 
used  at  the  trial,  quite  unobjectionable,  and  must  be 
affirmed,  with  costs  in  the  cause  to  the  plaintiff  in  any 
event  of  the  cause. 
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Re  McKay  v.  Palmer. 

Prohibition — Division  Court — Matter  of  Practice. 

A motion  for  prohibition  to  a Division  Court  on  the  ground  that  th  e 
action  was  revived  by  the  administrator  of  the  plaintiff  'without  serv  - 
ing  a summons  or  notice  on  the  defendant,  as  required  by  the  Division 
Court  rules,  was  refused,  the  irregularity  complained  of  being  a mere 
matter  of  practice,  and  therefore  not  re  viewable  in  prohibition. 

[September  9,  1887. — Rose,  J.] 

This  was  a motion  by  the  defendant  for  an  order  for  a 
writ  of  prohibition  to  the  clerk  of  the  second  Division 
Court  of  the  county  of  Kent,  to  restrain  him  from  taking 
any  further  proceedings  in  this  action  on  the  grounds  : 
(1)  That  there  was  now  no  judgment  existing  against  the 
defendant.  (2)  That  the  alleged  revival  was  of  no  effect, 
it  having  been  obtained  without  conforming  with  the  rules 
of  the  Division  Court,  no  summons,  as  required,  having 
been  issued. 

The  affidavit  of  the  defendant  shewed  that  judgment 
was  recovered  on  the  25th  of  January,  1867,  in  the 
name  of  one  Dent  as  plaintiff;  that  it  had  been  re- 
vived in  the  name  of  John  G.  McKay,  as  administrator 
of  Dent,  on  18th  August,  1883,  and  that  a judgment  sum- 
mons had  been  issued  in  March,  1887,  under  which  the 
defendant  had  been  examined  and  ordered  to  pay  $5  a 
month  on  the  judgment,  which  was  for  $86.  The  affidavit 
further  shewed  that,  although  it  appeared  by  the  records 
of  the  Division  Court  that  the  judgment  was  revived  on 
the  18th  August,  1883,  yet  the  defendant  never  was  served 
with  any  summons  or  notice,  as  required  by  the  General 
Orders  of  the  Division  Court,  nor  wa^  any  summons 
issued  ; that  the  only  material  before  the  Judge  was  an 
affidavit  of  the  plaintiff ; and  the  order  was  made  ex  parte. 

The  motion  for  prohibition  was  argued  on  6th  Septem- 
ber, 1887. 

Caswell , for  the  motion. 

C.  J.  Holman,  contra. 
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The  following  authorities  were  referred  to  in  addition  to 
those  cited  in  the  judgment : McKenzie  v.  Ryan , 6 P.  R. 
323  ; Siddall  v.  Gibson,  17  U.  C.  R.  98;  Re  Grass  v.  Allan , 
26  U.  C.  R.  123 ; R.  S.  0.  ch.  47,  sec.  7. 

Rose,  J. — I think  this  case  comes  fairly  within  Fee  v. 
Mcllhargey,  9 P.  R.  329,  and  Re  McLean  v.  McLeod , 5 P. 
R.  467,  as  being  a matter  of  practice. 

If  it  did  not  I should  have  to  consider  whether  lying 
by  for  nearly  four  years  did  not  disentitle  the  defendant 
to  any  relief. 

There  is  no  merit  in  the  application.  It  would  have 
been  more* honest  if  the  defendant  had  paid  the  plaintiff 
the  money  spent  in  making  it. 

The  motion  is  dismissed,  with  costs, 


Ross  v.  The  Canadian  Pacific  Railway  Company. 

Venue — Preponderance  of  convenience — Expense. 

Held,  under  the  circumstances  set  out  in  the  judgment,  that  the  pre- 
ponderance of  convenience  and  extra  expense  were  not  sufficient  to 
support  an  order  changing  the  venue  from  the  place  proposed  by  the 
plaintiff. 

Shroder  v.  Myers,  34  W.  R.  261,  followed. 

[September  9,  1887. — Rose,  J.] 

An  appeal  by  the  plaintiff  from  that  part  of  an  order 
of  the  Master  in  Chambers  by  which  the  place  of  trial 
was  changed  from  Toronto,  in  the  county  of  York,  to  Pem- 
broke, in  the  county  of  Renfrew. 

The  action  was  for  trespass  to  lands — timber  limits  of  the 
plaintiffs — from  which  cordwood,  cut  by  settlers,  had  been 
taken  by  the  Murrays,  third  parties  notified  under  rule 
108,  and  sold  to  the  railway  company. 

The  lands  in  question  were  in  the  neighborhood  of  Lake 
Nipissing,  on  the  line  of  the  defendants’  railway,  neither  in 
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the  county  of  York  nor  Renfrew,  but  one  hundred  miles 
nearer  by  railway  to  Pembroke  than  to  Toronto. 

The  solicitors  for  all  parties  were  in  Toronto ; the  plain- 
tiff was  in  Quebec,  but  his  agent  in  Toronto ; the  third 
parties  in  Pembroke. 

The  affidavits  filed  on  behalf  of  the  defendants  stated 
that  they  had  four  witnesses  in  Pembroke  or  vicinity,  one 
in  North  Bay,  two  in  Dakota,  U.S.,  and  one  in  Ottawa, 
besides  settlers  where  the  cordwood  was  cut.  The  plain- 
tiff’s affidavits  showed  eight  witnesses,  all  in  Toronto  or 
north  of  Toronto. 

Of  the  witnesses  on  either  side  three  or  four  were  to  be  ex- 
perts, and  it  was  admitted  they  could  be  obtained  equally 
well  in  Toronto  or  Pembroke ; the  defendants  contended 
that  the  main  questions  to  be  tried  were  the  local  value  of 
the  cordwood  and  its  quantity,  which  must  necessarily  be 
proved  by  witnesses  from  the  locus  in  quo , and  that  a jury 
in  Pembroke  would  be  better  qualified  to  weigh  such  evi- 
dence than  one  in  Toronto. 

The  other  facts  appear  in  the  judgment. 

The  appeal  was  argued  on  the  6th  September,  1887. 

W.  H.  P.  Clement , for  the  appeal. 

Angus  MacMurchy,  contra. 

Rose,  J. — On  the  facts  of  this  case  it  is  not  alleged  that 
the  third  parties  will  suffer  any  injustice  in  having  the 
case  tried  in  Toronto,  and  they  rely  upon  the  preponder- 
ance of  convenience  and  extra  expense  alone. 

The  plaintiff*  relies  upon  his  right  to  bring  his  action  on 
for  trial  at  the  place  chosen,  and  a possible  injustice  to  him 
if  it  be  tried  in  Pembroke,  where  the  third  parties  reside, 
and  where  the  local  interests  are  alleged  to  be,  probably, 
adverse  to  the  plaintiff*.  I do  not  state  the  facts  as  to  this 
more  fully,  but  the  plaintiff*  makes  out  a possible  case  of 
influence,  and  the  Murrays,  in  replying,  meet  the  suggestion, 
by  offering  to  have  the  case  tried  at  Ottawa. 
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In  Walton  v.  Wideman,  10  P.  R 228,  I endeavored  to 
.state  the  result  of  the  authorities  to  that  date. 

Mr.  Osier  (in  arguing  the  case  of  Nicholson  v.  Linton , 
post  223,)  cited  the  case  of  Skroder  v.  Myers,  34  W.  It. 
(1886)  261,  in  the  Court  of  Appeal. 

There  the  defendants  applied  to  change  the  place  of  trial 
from  London  to  Liverpool ; alleging  that  the  trial  would 
not  take  place  for  six  months  if  the  venue  was  not  changed 
to  Liverpool,  where  they  could  have  a speedy  trial : that 
they  had  five  witnesses  in  Liverpool  who  were  necessary 
to  their  case,  not  under  their  control,  and  who  might  go 
away  at  any  time. 

To  this  the  plaintiffs  replied  that  the  balance  of  con- 
venience was  with  the  plaintiffs,  and  that  they  could  not 
be  ready  for  trial  at  Liverpool. 

The  Master  in  Chambers,  J udge  in  Chambers,  and  Divi- 
sional Court  had  refused  to  make  the  order. 

The  Court  of  Appeal  dismissed  the  appeal. 

Lord  Esher,  M.  R,  said . <f  The  defendants  have  not 
brought  this  case  within  any  rule  of  practice.  * * The 

defendants  have  to  shew  a serious  injury  to  their  case  and 
no  injury  to  the  plaintiffs’  for  having  the  venue  changed.’’ 

Lindley,  L.J.,  said  : “ The  plaintiff  has  the  option  of  set- 
ting his  own  case  down  for  trial  when  he  likes.  Defend- 
ants must  shew  some  injustice  and  a preponderance  of 
inconvenience  for  displacing  the  plaintiffs’  right,  and  the 
defendants  have  no  right  to  force  the  plaintiffs  on  to  trial.” 

This  is  certainly  very  strong  language,  and  when  added 
to  the  previous  decisions,  places  the  plaintiff’s  right  to 
retain  the  place  of  trial  named  by  him  very  high  indeed. 

I do  not  think  the  preponderance,  if  any,  shewn  in  this 
case  is  sufficient  to  entitle  the  defendants  to  retain  their 
order  changing  the  place  of  trial,  and  as  to  such  provision 
the  order  must  be  varied. 

The  costs  will  be  in  the  cause  to  the  plaintiff,  in  any 
^vent. 
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Nicholson  et  al.  v.  Linton. 

Venue — Preponderance  of  convenience — Expense. 

Held,  under  the  circumstances  set  out  below,  that  the  defendant  would 
be  put  to  an  undue  and  disproportionate  inconvenience  and  expense  if 
the  action  were  tried  at  the  place  proposed  by  the  plaintiff : that  there 
was  a very  great  preponderance  of  convenience  in  favour  of  the  place 
at  which  the  defendant  sought  to  have  the  trial,  and  the  venue  was 
therefore  changed. 

Shroder  v.  Myers , 34  W.  R.  261,  distinguished. 

[September  9,  1887. — Rose,  J.] 

An  appeal  by  the  plaintiffs  from  an  order  of  the  Master 
in  Chambers,  changing  the  place  of  trial  from  Cornwall  to 
Berlin. 

The  action  was  to  recover  the  price  of  a quantity  of 
steel ; the  principal  defence  being  inferiority  in  the  quality 
of  the  steel. 

The  plaintiffs  resided  in  England,  and  their  agent  in 
Canada  resided  at  Montreal.  The  defendant  resided  at 
Galt,  which  is  fourteen  miles  from  Berlin,  and  all  the 
defendant’s  witnesses,  six  in  number,  resided  there,  and 
the  cause  of  action  arose  there.  The  steel  had  been  deli- 
vered in  Galt,  and  a test  made  there  in  the  presence  of  the 
plaintiffs’  agent,  in  Goldie  fa  McCullough’s  factory.  The 
plaintiffs  named  no  witnesses  except  the  agent  before 
mentioned ; but  after  notice  of  application  to  change  the 
place  of  trial  had  been  given,  the  agent  directed  one  bar  of 
the  steel  to  be  sent  to  Montreal  to  have  a test  made  there, 
and  then  in  answer  to  the  application  swore  that  he  would 
have  to  call  experts  from  Montreal  to  prove  the  result  of 
the  test.  The  defendant  swore  that  the  expenses  of  his 
witnesses,  if  the  case  were  tried  at  Cornwall,  would  be 
probably  $135,  but  if  tried  at  Berlin  only  about  $14. 

The  Master  changed  the  venue  to  Berlin,  and  the  plain- 
tiffs appealed. 

The  appeal  was  argued  on  the  6th  September,  1887. 

t • 

Osier , Q.C.,  for  the  appeal, 

G.  J . Holman , contra. 
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Rose,  J. — The  facts  make  this  case  entirely  dissimilar  to 
any  case  which  I have  seen,  so  far  as  they  bear  upon  the 
question  now  before  us. 

The  plaintiffs  residing  in  England,  their  agent  in  Mon- 
treal sells  goods  to  the  defendant  at  Galt — delivers  the 
goods  there,  attends  at  Galt  for  the  purpose  of  endeavoring 
to  arrive  at  a settlement  of  the  dispute  between  them — 
is  present  at  a test  made  at  Goldie  & McCulloughs  in  Galt — 
brings  an  action,  naming  the  place  of  trial  at  Cornwall, 
without  having  a witness  save  himself  in  or  near  Cornwall 
— and,  after  the  application  is  made  to  change  the  place  of 
trial,  directs  one  bar  of  the  steel  be  reshipped  from  Galt  to 
Montreal  to . have  tests  made — and  then  says  generally  that 
it  will  be  necessary  to  call  experts  from  Montreal  to  prove 
the  result  of  the  test,  but  does  not  say  how  many. 

The  agent  says  that  the  tests  require  his  personal  super- 
vision, and  hence  must  for  convenience  sake  be  made  in 
Montreal. 

The  learned  Master  came  to  the  conclusion  that  the 
agent  was,  during  the  time  occupied  by  enlargements  of 
the  motion  before  him,  endeavouring  to  make  evidence  to 
answer  it,  and  I am  not  able  to  say  that  such  conclusion 
was  without  evidence  to  support  it. 

I am  not  at  all  convinced  that  quite  sufficient  tests  can 
not  be  made  in  Toronto,  Hamilton,  or  any  town  where 
skilled  men  can  be  found,  and  I think  it  would,  under  the 
circumstances,  be  manifestly  unfair  to  allow  the  agent  to 
drag  the  defendants  and  their  witnesses  from  Galt  w 
Cornwall,  away  from  their  businesses,  to  attend  a trial  at 
Cornwall. 

Nothing  appears  to  shew  that  a fair  trial  cannot  be  had 
at  Berlin,  as  well  as  at  Cornwall,  and  it  seems  to  me  that 
this  is  a clear  case  where  the  “ very  great  preponderance 
of  convenience  ” is  in  the  defendants  favor. 

The  case  of  Shroder  v.  Myers , 34  W.  R.  261,  is 
referred  to  in  my  judgment  to-day  in  Ross  v.  The  Canadian 
Pacific  R . If.  Co.,  ante  p.  220.  We  have  not,  in  this  case,  to 
consider  any  injustice  arising  out  of  the  trial  either  at  one 
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place  or  another,  but  merely  such  injustice  as  may  arise  by 
reason  of  one  party  or  the  other  being  put  to  an  undue 
and  disproportionate  inconvenience  and  expense. 

I think  the  learned  Master  has  arrived  at  quite  tbe 
correct  conclusion,  and  affirm  his  order,  with  costs  in  the 
cause  to  the  defendant  in  any  event. 


Ward  et  al.  v.  Jackson. 

Notice  of  trial — Remanet. 

Where  a case  has  been  made  a remanet  at  the  Assizes,  a notice  of  trial  for 

the  Chancery  Division  Sittings  is  irregular. 

[September  16,  1887. — The  Master  in  Chambers.] 

Motion  by  the  defendant  to  set  aside  (the  plaintiffs’ 
notice  of  trial  for  the  Autumn  Chancery  Division  Sittings 
at  Lindsay,  the  case  having  been  first  set  down  for  the 
Spring  Assizes  at  that  place,  and  there  made  a remanet . 

Aylesworth,  for  the  motion. 

J.  M.  Clark,  contra. 

The  Master  in  Chambers. — I must  set  aside  the  notice 
of  trial  in  this  cause  before  the  Chancery  Sittings.  At  the 
last  Assizes  the  cause  was  entered  for  trial,  and  is  a remanet  - 
It  is  still  remaining  for  trial  at  the  Assizes,  and  neither 
party  can  interrupt  the  course  of  that  trial,  without  the 
consent  of  the  other  party  or  the  leave  of  the  Court.  I 
refer  to  Rule  170  (6.)  and  to  Rule  171.  . 

The  old  practice  will  appear,  in  such  a case,  in  Adams  v. 
tOhrier,  3 P.  R.  269. 

I set  aside  the  notice  of  trial,  with  costs. 
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Hillyard  et  al.  y.  Swan. 


Judgment , setting  aside — Security — Execution. 

The  plaintiffs  signed  judgment  on  default  of  appearance  in  an  action  for 
a money  demand,  and  the  defendant  was  afterwards,  upon  application 
to  a local  Judge,  let  in  to  defend  upon  the  merits,  upon  certain  con- 
ditions, one  of  which  was,  *•  the  judgment  and  execution  (fi.  fa.  goods) 
now  in  force  to  stand  as  security  to  the  plaintiffs  unless  and  until  the 
defendant  pays  into  Court  the  amount  of  the  plaintiffs’  claim,  or  gives 
security  therefor.”  The  defendant  did  not  pay  into  Court  or  give  se- 
curity. The  action  was  tried  and  a verdict  given  for  the  plaintiff; 
subject  to  a reference  to  ascertain  the  proper  amount  due  to  the  plain- 
tiffs ; and  the  referee  found  a less  amount  due  than  that  for  which 
judgment  had  originally  been  entered.  After  verdict  and  before  the 
finding  of  the  referee,  the  plaintiffs  issued  and  delivered  to  the  sheriff  a 
fi.  fa.  against  the  lands  of  the  defendant  on  the  original  judgment. 

Semble,  the  original  judgment  could  not  stand  when  the  case  was  re- 
opened, and  the  defendant  let  in  to  defend  ; but  as  the  parties  had 
treated  the  judgment  as  standing, 

Held,  that  it  and  the  fi.  fa.  goods  should  be  reduced  to  the  sum  found  by 
the  referee,  instead  of  entering  a new  judgment ; but  that  the  issue  of 
the  writ  of  fi.  fa.  lands  was  quite  unwarranted. 


[September  16,  1887. — Wilson , C.  J.] 

Case  referred  by  his  Honour  the  Judge  of  the  County 
Court  of  the  united  counties  of  Leeds  and  Grenville,  as 
Local  Judge  of  the  High  Court  of  Justice,  under  rule  426 
of  the  Judicature  Act. 

The  facts  stated  were  in  effect  as  follows:  Judgment 
was  signed  by  the  plaintiffs  on  the  16th  March,  1887, 
against  the  defendant  for  default  of  appearance,  for  the 
amount  of  his  debt  sued  for,  being  $290.47  and  interest 
and  costs ; and  upon  application  of  the  defendant  after 
healing  the  parties,  an  order  was  made  by  the  local 
Judge  that  the  defendant  “ be  allowed  in  to  defend  this 
cause  upon  the  following  terms : she  to  pay  the  costs  of 
this  application ; the  judgment  and  execution  now  in 
force  to  stand  as  security  to  the  plaintiff,  unless  and  until 
the  defendant  pays  into  Court  the  amount  of  the  plain- 
tiffs’ claim,  or  gives  security  therefor  to  the  satisfaction  of 
the  proper  officer.  The  issue  between  the  parties  is  to  be 
disposed  of  at  the  ensuing  Spring  Assizes,  and  upon  the 
trial  of  the  issue  the  furnishing  of  the  goods  charged  is 
to  be  admitted,  and  the  issue  to  be  tried  is  whether  the 
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defendant  is  liable  for  the  payment  of  the  price  of  said 
goods ; defendant  undertakes  not  to  attempt  to  avoid 
payment  on  the  ground  that  she  was  a minor  when  the 
goods  were  furnished.  Dated  12th  April,  1887.” 

The  defendant  did  not  pay  into  Court,  or  give  security, 
or  pay  the  costs  ordered. 

At  the  Spring  Assizes  the  following  consent  was  endorsed 
on  the  record — ‘By  consent”  [the  case  stands]  “ to  be  tried 
at  the  next  Sittings  of  the  County  Court  for  these  counties, 
in  June  next,  costs  to  be  costs  in  the  cause.” 

At  the  June  County  Court  Sittings  the  action  was. 
tried,  when  a decision  was  on  the  16th  June  given  for  the 
plaintiffs  for  the  full  amount  of  their  claim  subject  to  be 
reduced  to  such  sum  as  Mr.  Reynolds,  the  clerk  of  the 
County  Court,  should  find,  “and  the  order  as  to  the  judg- 
ment, &c.,  remaining  as  security  was  continued.”  The 
referee  found  the  amount  the  plaintiffs  were  entitled  to 
was  the  sum  of  $107.28. 

After  the  J udge  of  the  County  Court  had  found  the  full 
amount  claimed  in  favour  of  the  plaintiffs,  and  before  the 
finding  of  the  referee,  the  plaintiffs  issued  a f.  fa.  against 
the  lands  of  the  defendant  on  the  original  judgment,  and 
delivered  the  same  to  the  sheriff. 

The  execution  which  had  been  issued  at  the  time  the 
original  judgment  was  signed  was  against  goods,  upon 
which  the  sheriff  had  seized,  and  upon  which  seizure  an 
interpleader  issue  was  ordered  to  be  tried,  which  was  dis- 
posed of  at  the  County  Court. 

The  statement  of  facts  of  the  learned  County  Court  Judge 
to  the  Judge  in  Chambers  under  the  rule,  was  as  follows  : 

“ On  the  13th  of  July,  1887,  the  parties,  on  the  applica- 
tion of  the  defendant,  appeared  before  the  local  Judge : 

“ 1st.  To  reduce  the  judgment  herein  rendered  at  the 
trial  for  the  full  amount  of  claim  to  the  amount  fixed  by 
the  referee. 

“ 2nd.  To  settle  the  question  of  costs. 

“3rd.  To  set  aside  the  writ  of  execution  against  lands 
above  referred  to. 
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“ The  local  Judge  having  decided  the  first  two  points,  a 
question  arose  as  to  whether  the  judgment  already  reco- 
vered by  default  should  stand,  and  a suggestion  be  entered 
or  other  amendment  made  to  meet  the  present  facts,  or 
whether  a new  j udgment  should  be  entered.” 

The  local  Judge  has  referred  the  third  point,  and  also  the 
questions  whether  the  judgment  for  default  should  stand, 
and  a suggestion  or  amendment  be  made  upon  the  roll  to 
meet  the  present  state  of  facts;  or  whether  a new  judg- 
ment should  be  entered. 

The  case  was  argued  by  Walter  Read,  for  the  motion 
and  by  Shelley,  for  the  plaintiffs. 

Wilson,  C.  J. — The  local  Judge  has  decided,  he  says, 
whether  or  not  he  should  reduce  the  judgment  to  the 
amount  fixed  by  the  referee,  and  also  in  what  manner  the 
question  of  costs  should  be  settled.  He  has  not  said  in 
what  manner  he  has  decided  these  matters.  They  are  not 
therefore  referred  by  the  order  he  has  made  transferring 
the  matter  to  a Judge  of  this  Court. 

The  first  question  I am  to  consider  is,  whether  the  ori- 
ginal judgment  by  default  is  to  stand,  and  a suggestion  or 
an  amendment  be  made  to  meet  the  facts  of  the  present 
case  ; or  whether  a new  judgment  should  be  entered. 

The  order,  drawn  as  it  is,  is,  that  “ the  j udgment  and 
execution  now  in  force  are  to  stand  as  security  to  the  plain- 
tiffs, unless  and  until  the  defendant  pays  into  Court  the 
amount  of  the  plaintiffs’  claim,  or  gives  security  therefor.” 
The  word  “ unless”  entitled  the  defendant  to  treat  the  judg- 
ment and  security  as  a substitute  for  either  payment  of 
the  amount  of  the  claim,  or  giving  security  for  it ; and  so 
both  parties  have  treated  it.  But  that  is  not  properly  con- 
sistent with  the  defendant  being  allowed  in  to  defend  the 
action  while  there  is  a judgment  and  execution  against 
goods,  and  a seizure  under  that  execution  is  standing 
against  the  defendant. 
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I do  not  know  of  any  case  in  which  a party  is  allowed 
to  try  the  merits  of  an  action,  in  which  action  there  is 
a final  judgment  standing  against  him. 

The  action  has  been  stayed  on  the  bail  bond,  upon  the 
bail  putting  in  and  perfecting  special  bail  or  depositing 
money  in  lieu  of  it,  and  the  bail  bond  has,  in  some  such 
cases,  been  ordered  to  stand  as  a security  for  the  recovery 
which  might  be  had  against  the  defendant  on  the  original 
action.  So,  in  ejectment  upon  a judgment  against  the 
casual  ejector,  even  when  the  possession  has  been  changed 
under  that  judgment,  the  landlord  of  the  tenant  in 
possession  has  been,  after  that  change  of  possession, 
allowed  in  to  defend  without  the  claimant  being  ordered 
to  give  up  the  possession  he  had  obtained  : Doe  dem.  Ing- 
ram v.  Roe,  11  Price,  507.  That  would  be  similar  to  the 
plaintiffs  in  this  action,  having  made  the  money  on  the 
execution,  being  allowed  to  retain  it  on  the  condition  of 
the  judgment  and  execution  in  the  original  action  being 
set  aside,  and  the  action  proceeded  with  subject  to 
repayment  of  that  money  or  such  part  of  it  being  made 
to  the  defendant  according  to  the  result  of  the  action  ; in 
such  a case  to  enable  the  action  to  be  tried  the  judgment 
would  have  to  be  set  aside. 

In  Doe  dem.  Troughton  v.  Roe,  4 Burr.  1997,  the  real  party 
was  let  in  to  defend  after  a judgment  against  the  nominal 
party  or  casual  ejector,  but  the  judgment  was  set  aside  for 
the  purpose  of  letting  in  the  real  party  to  defend. 

The  rule  to  be  observed  in  setting  aside  regular  proceed- 
ings, is  to  put  the  party  in  the  like  position  so  far  as 
possible  as  he  would  have  been  in  if  the  proceedings  had 
not  been  set  aside  : Anon.,  3 Dough  431 ; Smith  v.  Blundell, 
1 Chit.  B.  226  ; Picker  v.  Webster,  1 Chit.  Tt.  232  : and  the 
applicant  will  be  put  upon  all  reasonable  terms.  If  a judg- 
ment and  execution  be  regular,  and  be  set  aside,  the  party 
against  whom  the  judgment  has  been  entered  will  be 
restrained  of  course  from  bringing  any  action  against  the 
party  who  gets  relief:  Gannan  v.  Reynolds,  5 E.  & B., per 
Crompton,  J.,  at  p.  303. 
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In  that  case,  without  stating  the  merits  of  it,  Lord 
Campbell,  C.  J.,  said  : “ It  is  not  disputed  that  a defendant 
may,  after  execution  has  been  executed,  apply  to  have  the 
judgment  set  aside  on  terms  of  paying  all  costs  and  placing 
the  plaintiff  in  the  same  situation  as  if  there  had  been  no 
mistake  made,  and  that  orders  to  that  effect  are  constantly 
made.” 

There  the  plaintiff  had  his  own  judgment  set  aside,  and 
was  allowed  to  amend  his  particulars  of  demand  on  payment 
of  costs,  on  the  ground  of  a mistake  which  he  had  made  in 
these  particulars  to  the  knowledge  of  the  defendant,  who- 
so light  to  take  advantage  of  it.  A collateral  proceeding 
might  be  ordered  to  be  instituted  between  the  parties  to 
determine  'the  subject  of  dispute,  leaving  the  original  judg- 
ment to  stand,  subject  to  be  amended  by  the  result  of  that 
collateral  issue,  but  I do  not  think,  as  I have  said,  the 
Judge  could  allow  the  judgment  to  stand,  and  yet  re-open 
the  case  and  let  in  the  defendant  to  defend  it  upon  the 
merits. 

The  parties  have,  however,  treated  it  as  a case  in  which 
that  could  be  done,  and  in  which  it  has  been  done,  and  the 
words  “ that  the  judgment  and  execution  stand  as  a security 
unless  and  until,”  &c.,  have  led  the  parties  to  interpret  the 
order  as  directing  that  the  judgment  might  remain  and  yet 
be  re-opened  and  contested  by  the  defendant. 

If  I set  aside  the  judgment  and  execution  and  require  a 
new  judgment  to  be  entered  against  the  defendant  upon 
the  final  ascertainment  of  the  debt  by  the  referee,  I 
may  be  doing  an  injustice  to  the  plaintiffs  by  depriving 
them  of  the  levy  under  the  execution  against  goods  ; with 
respect  to  which  goods  an  interpleader  issue  was  ordered 
and  tried,  and  it  is  said  the  claimant  succeeded  as  to  part 
of  the  property ; but  how  the  rest  of  the  goods  were 
disposed  of  I do  not  know.  If  it  was  against  the  plain- 
tiffs no  injustice  can  be  done  to  them,  but  if  for  them 
they  may  be  deprived  of  the  benefit  of  that  finding. 

With  respect  then  to  the  j udgment,  both  parties  have 
treated  it  as  a valid,  binding  judgment,  and  I am  unwill- 
ing to  disturb  it. 

O 
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It  ended  in  effect  as  upon  an  arbitration,  and  I think 
I shall  be  doing  full  justice  to  the  parties  by  directing 
the  judgment  entered  to  be  reduced  in  amount  to  the 
sum  found  by  the  referee,  and  that  the  costs  be  made 
to  conform  to  the  amount  settled  by  the  local  Judge ; 
and  that  the  execution  or  executions  against  goods  be 
amended  so  as  to  correspond  with  the  amended  judg- 
ment. 

But  I must  set  aside  the  execution  against  lands  issued 
after  the  order  of  the  local  Judge  was  made.  For  under 
that  order  the  judgment  was  to  stand  as  security,  and 
the  cause  of  action  was  to  be  tried,  and  the  plaintiffs  had 
no  more  power  to  issue  a writ  against  lands  in  such  a 
state  of  things  than  to  move  for  a ca.  sa.  upon  the  judg- 
ment. The  defendant  was  let  in  to  try  the  claim  upon 
the  merits  ; and  it  was  quite  unwarranted  on  the  part 
of  the  plaintiffs  to  charge  the  lands  of  the  defendant  for 
a sum  which  had  still  to  be  adjudicated  upon. 

I must,  therefore,  set  aside  that  execution,  with  costs 
to  be  paid  by  the  plaintiffs ; and  I must  refuse  costs  to 
both  parties  upon  all  proceedings  taken  since  the  finding 
of  the  referee ; and  I direct  that  no  action  shall  be 
brought  by  the  defendant  against  the  plaintiffs  or  any 
one  acting  for  or  under  them  in  respect  of  anything  done 
upon  any  execution  before  or  since  the  order  of  the 
learned  local  Judge,  dated  the  12th  of  April  last. 
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Fawcett  v.  Winters. 

Referee — Report — Effect  of— Reasonable  and  probable  cause — Evidence. 

The  report  of  a referee  is  equivalent  to  the  verdict  of  a jury.  It  should 
state  the  referee’s  conclusions  ; and  he  need  not  give  the  reasons  for 
his  findings. 

The  referee,  who  was  a barrister,  found  that  there  was  a want  of  reason- 
able and  probable  cause  for  the  defendant  proceeding  criminally  against 
the  plaintiff.  It  was  objected  that  it  was  a finding  of  law  and  not  of 
fact. 

Held,  that  this  was  equivalent  to  a verdict  for  the  plaintiff  rendered  by  a 
jury  under  instruction  by  a judge  of  what  would  be  evidence  of  want  of 
reasonable  and  probable  cause  ; and  on  the  evidence  the  findings  could 
not  be  interfered  with. 


[June  9,  1887. — O’Connor,  J.] 

A motion  by  the  plaintiff  for  judgment  upon  the  report 
of  a referee,  to  whom  the  action  was  referred  by  an  order 
under  sec.  47,  0.  J.  A. ; and  a cross-motion  by  the  defen- 
dant to  set  aside  the  findings  and  report. 

The  motion  was  made  before  a Judge  in  Court,  and 
argued  on  the  7th  of  June,  1887. 


H.  J.  Scott,  Q.  C.,  for  the  plaintiff. 

C.  J.  Holman  and  Birnie , for  the  defendant. 

O’Connor,  J. — I think  the  motion  to  set  aside  the  find- 
ings and  report  of  the  referee  herein  must  fail,  and  the 
motion  for  judgment  thereon  must  prevail. 

The  report  is  equivalent  to  the  verdict  of  a jury.  The 
report  should  state  the  referee’s  conclusions,  and  he  is  not 
bound  to  give  reasons  for  his  findings : Miller  v.  Pilling, 
9 Q.  B.  D.  736. 

The  evidence  was  conflicting  ; and  I presume  the  verdict 
of  a jur}7  on  the  issues  of  fact,  had  they  been  tried  by  a 
jury,  and  under  proper  direction  of  the  trial  Judge,  could 
not  be  successfully  assailed. 

It  is  urged  in  argument  by  the  defendant’s  counsel,  that 
the  referee’s  finding  of  want  of  reasonable  or  probable 
cause  for  the  defendant’s  proceeding  criminally  against 
the  plaintiff,  was  a finding  of  law  and  not  of  fact,  although 
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the  reference  was  only  of  issues  of  fact.  But  I take  that 
to  be  equivalent  to  a verdict  for  the  plaintiff,  rendered  by 
a jury,  under  instruction  by  a Judge  of  what  would  be 
evidence  of  want  of  reasonable  and  probable  cause. 

I think  a referee,  while  he  performs  the  function  of  a 
jury,  has  in  a measure  to  perform  for  himself  the  function 
of  a Judge  also : he  must  direct  himself  as  to  what  is  evi- 
dence of  want  of  reasonable  and  probable  cause. 

No  doubt,  if  the  evidence  did  not  warrant  such  a finding, 
it  might  be  set  aside  as  the  verdict  of  a jury  would  be  set 
aside  for  that  reason.  The  referee  has  reported  the  evi- 
dence on  which  his  findings  are  founded,  and  I take  it  that 
the  evidence  so  reported  may  be  read  as  part  of  his  report. 
And  looking  at  the  evidence  having  reference  to  this  part 
of  the  report,  I cannot  say  that  the  finding  of  want  of 
reasonable  and  probable  cause  is  not  sustained. 

I even  think  that,  though  the  evidence  on  that  point,  as 
well  as  on  most  other  issues  in  the  action,  is  conflicting, 
the  preponderance  of  evidence  is  in  favour  of  the  referee’s 

The  referee  in  this  instance  is  a barrister,  and  may  be 
presumed  to  be  competent  to  direct  himself  in  matters  of 
law  in  so  far  as  was  necessary  respecting  the  issues  referred 
to  him,  and  he  was  probably  chosen  with  that  view. 

He  appears  to  me,  by  his  findings,  to  have  shewn  dis- 
crimination and  sound  judgment. 

The  motion  to  set  aside  the  report  is  refused,  with  costs ; 
and  the  motion  for  judgment  to  be  entered  on  the  report 
is  allowed,  with  costs. 
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Kelly  v.  Wolff. 


Landlord,  and  tenant — Ejectment — Title  of  landlord,  expiry  of— Bond  fide 
defence — Ejectment  Act,  secs.  65,  66. 

In  an  action  of  ejectment  by  a landlord  against  a tenant  whose  term  had 
expired, 

Held,  that  the  defendant  was  not  precluded  from  setting  up  that  the 
plaintiff’s  title  expired  or  was  put  an  end  to  during  the  term  ; and  to 
raise  such  defence  it  was  not  necessary  for  the  tenant  to  go  out  of  and 
then  resume  possession. 

Secs.  65  and  66  of  the  Ejectment  Act  do  not  apply  where  a bond  fide 
defence  or  dispute  is  raised  ; and  in  this  case  a motion  by  the  plaintiff 
for  security  for  damages  and  costs,  under  these  sections,  was  refused, 
reversing  the  decision  of  the  Master  in  Chambers. 

Quaere,  whether  secs.  65  and  66  would  apply  to  any  case  where  the  tenant 
actually  gives  up  possession,  so  that  the  landlord  is  in  possession,  and 
then  retakes. 

Held,  per  the  Master  in  Chambers,  that  it  is  not  now  necessary  for  the 
plaintiff  to  sign  the  notice  under  sec.  5 of  the  Ejectment  Act,  requiring 
the  defendant  to  give  the  security  sought. 

[June  14,  1887. — The  Master  in  Chambers.] 
[September  9,  1887. — Rose,  J.] 

An  action  of  ejectment  by  a landlord  against  a tenant 
who  had  quitted  and  resumed  possession  in  the  manner  set 
out  in  the  judgment  of  the  Master  in  Chambers,  below. 
The  plaintiff  claimed  title  under  a conveyance  from  one 
Frederick  Sparks,  deceased,  and  the  defendant,  who  was 
the  sister  of  Frederick,  defended  on  the  ground  that 
Frederick’s  estate  in  the  lands  in  question,  and  therefore 
the  plaintiff’s,  determined  on  the  death  of  his  mother, 
Sarah  Sparks,  and  that  defendant  and  others,  from  whom 
she  had  obtained  conveyances,  then  became  entitled. 

This  was  a motion  by  the  plaintiff  for  security  for  dam- 
ages and  costs  under  sections  65  and  66  of  the  Ejectment 
Act. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  11th  June,  1887. 

Allan  Gassels,  for  the  plaintiff. 

Aylesworth,  for  the  defendant. 

The  Master  in  Chambers. — Ejectment  by  a landlord. 
Motion  by  the  plaintiff  to  compel  the  defendant,  who  has 
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appeared,  to  give  security  under  sections  65  and  66  of  the 
Ejectment  Act. 

The  lease  to  the  defendant  from  the  plaintiff  is  for  a 
year,  which  has  expired  by  effluxion  of  time. 

The  points  of  irregularity  which  have  been  taken  to  the 
plaintiff’s  material  on  this  motion,  seem  to  me  entirely 
unfounded,  except  one,  which  I proceed  to  notice.  It  is 
that  the  notice  requiring  the  defendant  to  give  the  secu- 
rity sought,  if  ordered  by  the  Court,  under  section  5 of 
the  Ejectment  Act,  is  not  signed  by  the  plaintiff,  the  land- 
lord. Such  is  the  fact;  it  is  not  signed,  and  a case  is  cited 
to  me,  1 D.  & R.  435,  n.,  where  C.  J.  Abbott  and  Bayley,  J., 
decided  that  the  notice  must  be  signed  by  the  landlord 
himself  and  not  by  Richard  Roe,  in  order  to  give  the 
landlord  the  benefit  of  that  statute.  The  statute  then  in 
force  was  1 Geo.  IV.  ch.  87 ; and  in  respect  of  the  present 
matter,  its  words  were,  “ It  shall  be  lawful  for  him,”  (the 
landlord)  “ at  the  foot  of  the  declaration,  to  address  a 
notice  to  such  tenant” — (the  notice  now  referred  to.) 

The  form  of  tin  action  of  ejectment  then  prevailing,  it 
is  important  to  observe,  was  the  old  form  of  John  Doe  and 
Richard  Roe.  A short  way  to  describe  it  will  be  to  state 
the  proceedings  that  would  take  place  in  this  action,  if  it 
were  now  governed  by  that  old  practice.  Kelly  would 
sue  not  in  his  own  name,  but  in  the  name  of  John  Doe, 
who,  by  a fiction,  would]  be  supposed  to  claim  title  by  a 
lease  from  Kelly,  the  real  plaintiff,  and  he  would  sue  not 
Wolff,  the  real  defendant,  but  Richard  Roe;  and  the  first 
step  in  the  action  would  not  be  the  issue  of  a writ,  but 
the  delivery  of  a declaration  to  the  tenant  Wolff  in  the 
name  of  John  Doe  as  plaintiff  in  a plea  of  trespass  and 
ejectment — complaining  that  Richard  Roe  had  with  force 
and  arms  entered  on  John  Doe’s  possession  of  the  land 
under  the  lease  from  the  plaintiff,  and  had  forcibly  ejected 
John  Doe  from  it,  who  therefore  brought  his  suit. 

Underneath  this  count,  in  a new  paragraph,  was  written 
a letter  from  Richard  Roe  to  the  real  tenant  in  possession, 
Wolff,  stating  that  he,  Richard  Roe,  understood  that 
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Wolff  claimed  possession,  and  that  he  Richard  Roe  had  no 
interest,  being  sued  as  a casual  ejector  only,  and  he 
advised  Wolff,  the  tenant;  to  appear  next  term  and  have 
herself  made  defendant  in  his,  Richard  Roe’s  stead,  for  he 
intended  to  let  judgment  go  by  default,  and  thereupon  the 
tenant  Wolff*  would  be  turned  out  of  possession. 

That  letter  so  written  under  the  declaration  was  signed 
by  Richard  Roe,  and  they  were  both  served  upon  the  real 
defendant,  the  tenant. 

Now  it  will  be  apparent  why  the  decision  ' in  1 D.  & R. 
upon  the  words  of  the  statute  1 Geo.  IV.  ch.  87,  was  come 
to.  That  statute  did  not  expressly  require  the  notice  to  be 
signed  by  the  plaintiff*  any  more  than  our  statute,  but  the 
notice,  under  the  words  of  the  Act,  had  to  be  from  the 
landlord,  and  therefore  must  not  appear  as  merely  appen- 
ded without  any  apparent  authority  to  the  letter  of  Richard 
Roe,  which  was  always  directly  under  the  declaration, 
and  so  to  make  all  distinct  and  clear,  therefore,  the  notice 
had  to  be  signed  by  the  landlord. 

These  are  substantially  the  reasons  given  for  the  de- 
cision by  the  Court.  Then  this  first  process,  the  declara- 
tion and  letter,  did  not  of  themselves  contain  the  name 
of  the  plaintiff  at  all  as  a complainant. 

But  this  old  proceeding  has  long  since  been  changed. 
The  first  process  is  now  a writ,  and  in  the  Ejectment 
Act,  R.  S.  O.  ch.  51,  sec.  5,  notices  are  directed  to  be  given 
of  the  title  to  be  set  up  by  the  plaintiff  to  be  attached  to 
the  writ.  No  one  ever  thought  that  notice  from  the 
plaintiff  had  to  be  signed  by  the  plaintiff.  Then  there  is 
the  Judicature  Act.  As  to  ejectment  writs,  and  all  other 
writs  of  summons,  notices  are  prescribed  as  to  all  of  them, 
notices  to  be  given  by  the  plaintiff,  but  no  one  ever 
thought  that  the  plaintiff  was  required  to  sign  them  ; 
nor  is  it  the  practice  for  any  one  to  sign  them  for  him, 
they  are  simply  written  on  the  writ.  The  whole  writ  is  now 
addressed  to  the  defendant  by  the  authority  of  the  plaintiff. 

The  words  of  our  present  statute  are,  that  the  land- 
lord may,  in  such  a case,  at  the  foot  of  the  writ  in  eject- 
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ment  “ address  a notice  to  such  tenant  or  person,  requiring 
him  to  find  such  bail  if  ordered  by  the  Court  or  a J udge.” 
Now,  what  is  required  by  those  words?  1.  That  the  notice 
should  be  in  writing,  else  it  could  not  be  at  the  foot  of  the 
writ,  or  be  addressed  ; 2.  That  it  must  be  addressed  to  the 
tenant.  That  is  all,  as  it  seems  to  me,  that  the  words  of 
our  statute  require  ; that  it  is  required  to  be  signed  by  the 
plaintiff  or  any  one,  I do  not  think,  any  more  than  any 
other  notice  that  the  plaintiff  is  required  to  endorse  upon 
the  writ  of  summons.  The  reason  why  it  wras  thought 
necessary  under  the  old  practice,  and  the  1 Geo.  IY.  ch. 
87,  was  pointed  out  by  the  Court,  but  does  not  now  apply. 
This  is  a verbatim  copy  of  the  notice  on  the  writ  in  this 
case,  written  just  after  the  notice  of  the  plaintiff’s  general 
claim  in  the  action.  It  is  not  signed. 

“ To  the  said  defendant,  Esther  Wolff : 

“ Take  notice  that  you  are  hereby  required,  if  ordered 
by  the  Court  or  a Judge,  to  find  bail  and  enter  into  a 
recognizance  by  yourself  and  two  sufficient  sureties 
within  such  time,  and  in  such  amounts  as  such  Court  or 
Judge  shall  fix,  conditioned  to  pay  the  costs  and  damages 
which  shall  be  recovered  by  the  plaintiff  in  this  action.” 

I think  that  is  a good  notice  under  the  Act,  and  I can- 
not see  what  higher  sanction  would  be  given  to  it,  if  it 
Avere  signed  by  the  plaintiff  It  is  notorious  that  every 
thing  in  that  writ  is  authorized  by  the  plaintiff,  and  he  is 
every  day  held  responsible  for  it,  and  the  statute  no  where 
requires  the  plaintiff’s  signature. 

Then  the  defendant  says  she  is  in  possession,  not  under 
the  lease,  but  under  a claim  of  title  quite  independent  of 
the  lease ; that  on  the  4th  May,  the  lease  having  expired 
on  the  1st,  she  delivered  up  possession  to  the  plaintiff,  and 
removed  all  her  goods,  and  went  herself  off  the  premises. 
Next  morning,  about  ten  o’clock,  she  says  she  found  one  of 
the  doors  open  and  re-entered  into  possession.  She  does 
not  say,  if  she  knows,  who  opened  the  door.  The  plaintiff 
says  that  on  the  previous  evening  he  had  caused  the  doors 
and  windows  to  be  nailed  up.  But  what  did  she  there  the 
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next  morning  ? It  is  useless  to  endeavour,  by  any  form  of 
swearing,  to  conceal  that  this  re-entry  was  premeditated. 
Her  whole  case  that  she  puts  forward  herself,  shows  that 
it  was — she  being,  as  she  thinks,  an  heir  of  Frederick,  got 
to  herself  conveyances  of  the  rights  of  the  other  supposed 
heirs.  But  it  is  important  in  the  law  that  the  real  dis- 
tinctions between  a person  who  is  really  a plaintiff  and  a 
person  who  is  really  a defendant  in  ejectment,  should  be 
preserved,  in  trying  their  rights.  I regard  this  as  a mere 
trick  to  gain  an  advantage,  and  I think  she  is  now  over- 
holding under  that  lease. 

In  showing  her  case,  the  defendant,  to  make  out  that 
she  is  entitled,  has  quoted  some  of  the  provisions  of  her 
father’s  will.  It  is  not  for  me  here  to  decide  anything 
about  it,  but  she  seems  to  me  to  show  that  the  plaintiff  has 
a good  title. 

The  following  cases  and  references  will  show  by  analogy 
the  view  which  is  and  ought  to  be  taken  by  the  Court  of 
such  fraudulent  attempts : Doe  dem.  Pitcher  v.  Roe , 9 
Dowl.  971 ; Doe  dem.  Lloyd  v.  Roe , 2 Dowl.  N.  S.  407  ; 
Tidd,  9th  ed.,  1247. 

The  defendant  appealed  to  a Judge  in  Chambers,  and  the 
appeal  was  argued  by  the  same  counsel  on  the  6th  Septem- 
ber, 1887. 

Rose,  J. — It  seems  to  me  clear  that  the  defendant  is 
endeavouring  to  have  determined  her  right  under  the  will, 
and  is  not  overholding  perversely,  and  without  some  shew 
of  right. 

Her  contention  appears  to  be,  that  Frederick  having 
predeceased  his  mother,  his  heirs  came  in  under  the 
the  terms  of  the  will  as  persons  named,  and  that  the  title 
of  the  plaintiff  was  at  an  end  immediately  upon  the  death 
of  the  mother,  he  claiming  under  a deed  from  Frederick. 

As  I understand  it,  a tenant  in  possession  after  the 
expiry  of  the  term,  is  not  precluded  from  setting  up  as 
against  the  landlord  that  the  landlord’s  title  expired,  or 
was  put  an  end  to  during  the  term. 
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To  raise  the  defence  set  up  here  as  above  indicated,  the 
defendant  need  not  have  gone  out  of  possession. 

But  I do  not  think  the  statute  was  intended  to  apply  to 
a defence  raising  bond  fide  a matter  of  dispute  as  to  the 
plaintiff’s  title. 

One  of  the  earliest  cases,  and  in  fact  the  only  one  in  point 
which  I have  found  in  the  brief  time  at  my  disposal,  is  Doe 
dem.  Sanders  v.  Roe,  1 Dowl.  4,  where  Littledale,  J.,  said:  “ I 
do  not  think  that  this  case  comes  within  the  statute.  The 
tenant  in  possession  swears  he  holds  as  heir-at-law.  There 
is  a dispute,  therefore,  as  to  the  title.  The  statute  was 
intended,  to  apply  to  cases  where  the  title  of  the  landlord 
was  clear.” 

There  is  much  force  in  Mr.  Aylesworth’s  argument  that 
the  provision  as  to  bail  is  hardly  applicable  to  the  present 
practice. 

When  it  was  enacted,  a defendant  in  ejectment  by  enter- 
ing an  appearance  could  keep  the  landlord  out  of  possession 
for  possibly  months,  even  without  any  shadow  of  defence, 
and  the  provision  in  question  may  have  been  to  prevent  the 
injustice  arising  from  such  a course.  Now  the  whole 
practice  is  changed,  and  with  the  means  of  obtaining  speedy 
judgment  but  little  injustice  Jean  be  done  to  a landlord  by 
an  attempted  defence  for  time  without  merits. 

I rest  my  decision  on  the  ground  that  the  question  raised 
by  the  defendant  as  to  the  expiry  of  the  landlord’s  title  by 
an  act,  or  the  happening  of  an  event,  during  the  term, 
which,  as  the  defendant  claims,  gave  her  title,  could  be 
raised  by  a tenant  in  possession. 

And  second,  that  the  statute  was  not  intended  to  apply 
where  a bond  fide  defence  or  dispute  is  raised.  I,  of  course, 
express  no  opinion  as  to  the  validity  of  the  plaintiff’s  claim. 

I am  not  clear  that  when  the  tenant  actually  gives  up 
possession,  as  was  done  here,  so  that  the  landlord  was  in 
possession,  and  retakes  possession,  the  statute  would  apply. 
It  not  being  necessary  to  determine  that  question,  I say 
nothing  more  as  to  it. 
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The  provision,  so  far  as  I have  any  knowledge  or  infor- 
mation, is  one  not  frequently  invoked,  and  should,  I think, 
be  sparingly  put  in  operation. 

The  appeal  must  be  allowed,  with  costs. 


Re  Moffatt,  a Solicitor. 


Solicitor — Delivery  of  bill  to  third  party — Right  to  taxation — Praecipe  order. 

Upon  the  application  of  a mortgagor  the  mortgagees’  solicitor  was  ordered, 
by  a County  -Judge,  to  deliver  to  the  applicant  a copy  of  the  bill  of  costs 
of  a sale  under  the  power  in  the  mortgage  ; and  the  bill  was  delivered 
pursuant  to  the  order. 

Held , that  although  the  delivery  was,  under  sec.  45  of  the  Attorneys’ 
Act,  to  be  regarded  as  for  the  purposes  of  a reference  to  taxation,  yet 
the  person  so  obtaining  the  copy  of  the  bill  had  not  necessarily  the 
right  to  tax  the  bill  ; and  a praecipe  order  for  taxation  was  set  aside, 
where  at  the  time  of  making  it  there  were  two  matters  in  dispute,  viz. , 
whether  payment  as  such  had  been  made  by  the  mortgagees  to  the 
solicitor,  and  whether  the  mortgagees  had  precluded  themselves  from 
the  right  to  tax  the  bill. 


[September  13,  1887. — Ferguson , J.] 


Appeal  by  the  solicitor  from  an  order  of  the  Master  in 
Chambers  refusing  to  set  aside  a prcecipe  order  for  tax- 
ation of  a bill  of  costs,  delivered  by  the  solicitor  under  the 
circumstances  set  out  in  the  judgment;  and  a cross-motion 
by  the  respondent  for  a proper  order  for  taxation,  if  the 
appeal  should  be  successful. 

Hoyles , for  the  solicitor. 

E.  Douglas  Armour , for  the  mortgagor. 

Ferguson,  J. — Mr.  Moffatt  is  solicitor  for  the  Chatham 
Loan  and  Savings  Company.  This  company  held  a mort- 
gage upon  real  estate.  Solomon  Cornell,  the  present 
respondent,  was  the  mortgagor.  Exercising  the  power  of 
sale  contained  in  this  mortgage,  the  company  sold  the 
lands,  Moffatt  acting  in  the  proceedings  for  such  sale  as 
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their  solicitor.  The  amount  of  the  mortgagees’  claim  see  ms 
to  have  been  $1406.80.  The  amount  of  the  costs  of  the 
sale  as  charged  seems  to  have  been  $104.81.  The  amount 
of  the  purchase  money  was  $1550,  to  which  was  added 
$25  derived  by  the  mortgagees  “ from  other  sources,”  and 
upon  these  figures  there  appears  to  have  been  a balance  in 
favor  of  the  mortgagor,  or  whoever  might  be  entitled  to 
the  balance  or  surplus  of  $63.39. 

It  does  not  appear  that  there  was  any  taxation  of  the 
solicitor’s  bill  of  costs  by  the  mortgagees.  The  mortgagor 
(Cornell)  being  dissatisfied  with  the  amount  of  the  solici- 
tor’s costs,  applied  as  a person  not  being  the  party  charge- 
able, and  as  it  would  appear  under  the  45th  section  of  the 
Act,  ch.  140,  R.  S.  O.,  to  the  Judge  of  the  County  Court  of 
the  county,  and  obtained  a copy  of  the  bill  by  order  of  the 
Judge.  An  application  was  made  for  a writ  of  prohibition 
to  prevent  or  prohibit  proceedings  upon  or  in  respect  to 
such  order  or  copy  of  the  bill,  which  application  was  re- 
fused* An  application  was  then  made  by  the  mortgagor 
(Cornell)  to  the  same  Judge  of  the  County  Court  for  an 
order  of  reference  to  tax  the  solicitor’s  costs,  upon  the  copy 
thereof  obtained  as  aforesaid^  when  the  learned  Judge 
(as  counsel  said)  preferred  that  the  application  should  be 
heard  before  the  Master  in  Chambers  in  Toronto,  as  he 
(the  Judge)  was,  or  had  been,  president  or  some  other 
officer  of  the  company,  the  mortgagees. 

The  mortgagor  (Cornell)  instead  of  renewing  the  appli- 
cation before  the  Master  in  Chambers  in  Toronto,  as  sug- 
gested by  the  learned  Judge,  applied  to  the  Deputy  Regis- 
trar at  Chatham  for  and  obtained  (on  prcecipe)  an  order  of 
reference  of  the  bill  for  taxation  by  the  Local  Master  at 
Chatham.  This  order  bears  date  the^  11th  day  of  June 
last.  It  was  said  that  notice  of  the  application  for  this 
order  was  given,  and  as  evidence  of  the  fact  a letter  of  the 
same  11th  day  of  June  is  referred  to.  As  I understand 
the  matter,  this  letter  was  not  sufficient  notice,  if  any 
notice  were  at  all  necessary  or  appropriate  in  making  such 
*See  7 C.  L.  T.  297. 
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an  application,  and  I think  such  an  application  is  in  its 
nature  and  according  to  the  practice  ex  parte. 

A motion  was  made  on  the  14th  day  of  June  last  before 
the  Master  in  Chambers  in  Toronto  on  behalf  of  the  solici- 
tor (Mr.  Moffatt)  for  an  order  setting  aside  the  above-men- 
tioned praecipe  order  for  taxation.  This  motion  was 
refused  by  the  learned  Master,  and  from  his  decision  in 
refusing  it  is  this  appeal. 

There  was  a cross-motion  before  the  learned  Master  for 
a proper  order  of  reference  for  the  taxation  of  the  bill  in 
case  he  should  be  of  the  opinion  that  the  praecipe  order 
should  be  set  aside,  and  this  cross-motion  is  continued 
before  me,  if  I should  be  of  the  opinion  that  the  appeal 
should  be  allowed  and  the  prcecipe  order  set  aside. 

I am  of  the  opinion  that  the  order  made  by  the  learned 
Judge  of  the  County  Court  of  the  county  of  Kent  on  the 
16th  day  of  May  last  (before  referred  to)  for  the  delivery 
by  the  solicitor  to  the  mortgagor  of  a copy  of  the  bill  of 
costs  is  final  and  conclusive  down  to  that  date.  This  order 
was  no  doubt  made  under  the  provisions  of  the  45th  sec- 
tion of  the  Act,  which  section  says  : “For  the  purpose  of 
any  such  reference  * * the  Court  or  Judge  may 

order  the  attorney  or  solicitor  * * to  deliver  to  the 

party  making  the  application  a copy  of  the  bill  upon  pay- 
ment of  the  costs  of  the  copy/’  The  copy  of  the  bill  was 
delivered  pursuant  to  the  order.  The  delivery  of  it  was,  as 
would  seem  by  the  provisions  of  the  section,  for  the  pur- 
poses of  a reference  (to  taxation),  but  this  is  not  saying 
that  the  person  so  obtaining  the  copy  of  the  bill  has  neces- 
sarily the  right  to  a reference  of  the  bill  to  a taxation. 
There  may,  I think,  nevertheless,  be  good  and  sufficient 
reasons  why  he  should  not  have  the  reference.  In  the  case 
Re  Macdonald,  Macdonald , and  Marsh,  8 P.  R.  88,  Mr. 
J ustice  Proudfoot,  in  considering  the  43rd  section  of  the  Act, 
says,  (p.  90) : “If  the  mortgagee  have  precluded  himself  from 
taxing  the  bill,  the  mortgagor,  who  is  to  stand  simply  in 
his  place,  cannot  do  it.”  And  further  on  the  learned 
Judge  says  that  if  the  mortgagee  has  paid  the  solicitor 
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more  than  he  ought  to  have  clone,  the  only  remedy  the 
mortgagor  has  is  by  a bill  for  an  account.  In  the  argu- 
ment of  the  appeal  before  me  it  seemed  to  be  conceded  that 
if  there  had  been  payment  as  such  by  the  mortgagees,  there 
being  no  “ special  circumstances  ” available  to  them,  they 
could  not  have  a taxation  of  the  bill,  and  if  they  could  not 
then  according  to  Re  Macdonald,  Macdonald,  and  Marsh, 
above,  the  mortgagor  could  not  have  the  taxation  he  con- 
tends for.  The  question  as  to  whether  such  payment  had 
taken  place  or  not  was  much  debated. 

In  the  case  Re  Malcolmson  and  Wade,  9 P.  R at  p.  244, 
the  Chancellor  says  : “ The  solicitors  were  paid  their  costs 
more  than  a year  before  this  application,  but  did  not  then 
or  at  any  time  deliver  any  bill  to  the  agent  of  the  mort- 
gagee (who  was  out  of  the  jurisdiction),  but  merely  re- 
tained out  of  the  proceeds  of  sale  in  their  hands  a lump 
sum,  with  the  sanction  of  their  client’s  agent.  This  is,  I 
think,  a special  circumstance,  which,  as  between  the  soli- 
citor and  third  parties,  may  be  considered  under  sec.  44”  -r 
referring  to  Re  BlacJcmore,  13  Beav.  154. 

Mr.  Moffatt,  the  solicitor,  in  his  affidavit  says  that  he 
was  paid  the  amount  of  the  bill  by  the  manager  of  the 
mortgagees’  company,  who  appeared  to  be  perfectly  satis- 
fied with  the  charges  made  for  the  services  which  he  had 
rendered,  and  that  the  matter  was  finally  closed. 

Mr.  Stone  in  his  affidavit  says  that  he  attended  at  the 
office  of  the  company,  the  mortgagees,  and  obtained  the 
paper  1).,  a short  statement  of  the  mortgage  account,  upon 
receipt  of  which  he  asked  for  particulars  of  the  item  of 
costs  of  sale,  whereupon  the  manager  of  the  company  re- 
plied to  him  that  the  company  had  nothing  whatever  to 
do  with  the  costs  ; that  the  costs  had  not  been  paid  by 
them,  and  that  they  (the  costs)  were  a matter  entirely  be- 
tween the  solicitor  and  the  mortgagor,  and  for  which  the 
solicitor  was  responsible,  and  the  deponent  pledges  his 
belief  (which  I apprehend  was  founded  mainly  upon  what 
he  had  learned  from  the  manager  of  the  company)  that 
the  bill  was  not  paid  to  the  solicitor,  but  that  the  amount 
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was  deducted  by  the  solicitor  out  of  the  purchase  money 
paid  to  him. 

At  the  time  the  prcecipe  order  for  taxation  was  made  it 
appears  that  there  was,  at  least,  one  matter  of  fact  in  dis- 
pute, viz.,  as  to  whether  or  not  payment  as  such  had  been 
made  by  the  mortgagees  to  the  solicitor,  or  whether  what 
occurred  was  not  a mere  retention  by  the  solicitor  of  a sum 
of  money  out  of  the  purchase  money  as  and  for  his  costs, 
the  mortgagees  caring  little  about  it  so  long  as  there  was 
money  enough  to  satisfy  their  claim  upon  the  mortgage, 
and,  also,  the  question  of  law  (depending  upon  the  state  of 
facts)  as  to  whether  the  mortgagees  had  precluded  them- 
selves from  the  right  to  tax  the  solicitor’s  bill  had  they 
chosen  so  to  do. 

The  case  Re  Fitch , 2 Ch.  Chamb.  R.  288,  seems  to  decide 
that  an  order  to  tax  a solicitor’s  bill  is  not  to  be  granted 
ex  parte,  on  the  application  of  the  solicitor,  where  there  ap- 
pear to  be  any  facts  in  dispute  between  him  and  his 
client.  By  Rule  444,  Judicature  Act,  the  order  when  grant- 
able  “ of  course  ” shall  be  issued  on  prcecipe  by  the  regis- 
trar, &c. 

In  Daniell's  Ch.  Prac.,  5th  ed.,  p.  1435,  it  is  stated 
that  orders  of  course  are  those  to  which  no  opposition  can 
be  offered,  and  are  drawn  up  without  any  direct  applica- 
tion to  the  Judge,  and  special  orders  are  those  which  the 
Court,  in  the  exercise  of  its  discretion,  may  either  grant  or 
refuse. 

In  the  present  case  I think  it  cannot  be  fairly  said  that 
the  prcecipe  order  obtained  was  one  to  which  no  oppo- 
sition could  have  been  offered,  and  I think  it  was  improp- 
erly applied  for.  The  deputy  registrar  who  granted  the 
order  was  not  supposed  to  know  the  facts  and  circum- 
stances, and  the  whole  responsibility  rested  with  the  appli- 
cant for  the  order. 

I am  of  the  opinion  that  the  appeal  should  be  allowed, 
and  the  order  obtained  upon  prcecipe  vacated  or  set  aside. 
I think  an  order  of  reference  to  taxation  in  this  case 
should  be  obtained,  if  at  all,  upon  a special  motion  made 
for  the  purpose. 
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As  to  the  cross-motion,  the  parties  to  it  and  the  appeal 
have  chosen  to  leave,  as  I think,  an  important  fact  in  doubt. 
The  payment  mentioned  by  the  solicitor  in  his  affidavit  is 
not  inconsistent,  I think,  with  the  fact  being  that  he 
simply  deducted  the  amount  of  his  claim  for  costs  out  of 
the  purchase  money  that  came  into  his  hands,  the  mort- 
gagees’ manager  not  being  dissatisfied  with  this.  There  is 
not  positive  evidence  that  such  was  the  fact.  There  is 
evidence  of  belief,  and  what  I think  was  the  ground  of  the 
belief  or  source  of  information  given,  that  such  was  the 
fact,  and  what  is  sworn  as  to  what  was  said  by  the  man- 
ager of  the  mortgagees’  company  tends  to  lead  me  to  the 
belief  that  he,  at  all  events,  was  not  very  particular  as  to 
how  much  or  how  little  the  solicitor  got  for  his  services. 
His  language  would  seem  to  indicate  that  he  had  forgotten 
that  he  was,  or  his  company  were,  trustees  for  the  mort- 
gagor, or  those  entitled  through  or  under  him  in  respect  of 
any  balance  or  surplus  of  the  purchase  money  there  might 
be. 

Under  such  circumstances  I think  it  better  not  to  make 
the  order  asked  by  the  cross-motion,  the  refusal  of  it  being 
without  prejudice  to  any  special  motion  for  an  order  of 
reference  of  the  bill  to  taxation,  or  any  other  remedy  the 
mortgagor  may  have  in  the  premises. 

The  appellant  is,  I think,  entitled  to  his  costs  of  the 
appeal,  and  his  costs  in  Chambers. 

As  I think  each  party  more  or  less  at  fault  respecting 
the  evidence  adduced  in  support  of  and  in  opposition  to 
the  cross  motion,  there  will  be  no  costs  in  respect  of  it. 

Order  accordingly . 


32 — VOL.  XII.  O.P.R. 


246 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


Reid  v.  Murpht:. 


Interpleader — Sale  of  goods — Sheriff's  charges. 

By  an  order  made  upon  an  interpleader  application,  a sheriff  was  directed 
to  sell  the  goods  in  question  and  pay  the  proceeds  into  Court,  less  hi& 
possession  money  and  expenses  of  seizure  and  sale.  The  sheriff  did  so 
the  interpleader  issue  was  tried,  and  resulted  in  favour  of  the  claimant. 
An  order  was  then  made  in  Chambers  directing  that  the  sheriff  should 
pay  into  Court  the  amount  retained  by  him  under  the  previous  order, 
and  that  the  execution  creditor  should  pay  the  sheriff  his  proper 
charges  for  possession  money,  &c. 

Held , that  this  was  the  proper  order  to  make. 

[October  3,  1887. — Proudfoot,  J.] 

Under  the  plaintiff s execution  against  the  defendant  in 
this  action  the  sheriff  of  Wentworth  seized  certain  goods 
supposed  to  he  the  property  of  the  defendant,  which  were 
claimed  by  one  Furlong  as  trustee  for  the  defendant’s  wife. 
Upon  the  application  of  the  sheriff  for  an  interpleader 
order  an  issue  was  directed  to  be  tried,  and  the  claimant 
not  giving  security  for  the  goods,  the  order  further  direc- 
ted that  the  sheriff  should  sell  them  and  pay  the  proceeds 
into  Court  to  abide  the  event  of  the  interpleader  issue,  less 
the  sheriff’s  possession  money  and  expenses  of  seizure  and 
sale.  The  order  also  provided  that  all  costs  and  all  further 
questions  should  be  reserved  till  after  the  determination 
of  the  issue.  This  order  was  made  on  the  27th  of  May, 
1885.  The  sheriff  sold  and  paid  the  money  into  Court, 
deducting  his  charges  as  directed.  The  issue  was  tried,  and 
resulted  in  favour  of  the  claimant,  who  wTas  thus  adjudged 
to  have  been  the  true  owner  of  the  goods  at  the  time  of 
seizure.  The  claimant  then  moved  in  Chambers  for  a final 
order,  and  Mr.  Winchester,  an  official  referee,  sitting  for 
the  Master  in  Chambers,  made  an  order  barring  the  exe- 
cution creditor,  with  costs,  directing  the  sheriff  to  pay  into 
Court  the  amount  retained  by  him  for  his  charges,  and  for 
payment  out  of  the  whole  amount  to  the  claimant.  The 
order  also  directed  that  the  execution  creditor  should  pay 
to  the  sheriff  the  amount  which  should  be  taxed  to  him 
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for  possession  money,  &c.  The  sheriff  appealed  to  a Judge 
in  Chambers  from  that  part  of  the  order  which  directed 
the  sheriff  to  pay  into  Court  the  amount  retained  by  him. 

Bicknell,  for  the  appeal.  Even  if  the  practice  laid  down 
in  Ontario  Bank  v.  Revell,  11  P.  It.  249,  is  the  proper 
practice,  which  I do  not  admit,  the  first  order  made  here 
allowed  the  sheriff  to  retain  out  of  the  proceeds  of  the  sale 
his  charges  for  possession  money,  &c.,  and  he  should  not 
afterwards  be  ordered  to  refund.  The  sheriff*  may  recover 
the  amount  from  the  execution  creditor,  but  he  should  not 
be  put  in  the  position  of  having  to  pay  it  out  of  his  own 
pocket,  and  then  look  to  a possibly  insolvent  execution 
creditor.  It  is  a great  hardship  upon  the  sheriff*,  who  wras 
not  here  the  agent  of  the  execution  creditor,  but  the  officer 
of  the  Court,  for  he  sold  under  the  order  of  the  Court : 
Reid  v.  Gowans,  13  A.  It.  501.  The  proper  practice  is  laid 
down  in  Bland  v.  Delano,  6 Dowl.  P.  C.  293. 

Eoyles,  for  the  claimant,  contra.  If  some  one  has  to 
suffer  in  this  case,  it  should  not  be  the  claimant.  The  goods 
were  his  ; it  has  been  so  resolved  by  the  Court ; they  were 
unjustly  seized  under  an  execution  against  another  man, 
and  sold.  Surely  he  suffers  enough  by  having  to  submit 
to  a forced  sale  of  his  goods,  when  a sale  in  another  way, 
at  his  own  time,  would  have  doubtless  brought  a much 
larger  price,  without  having  to  suffer  the  additional 
burden  of  a deduction  from  the  price  of  the  goods  of  the 
charges  of  the  sheriff  in  respect  of  his  wrongful  seizure  and 
sale.  The  practice  now  followed,  as  shewn  by  Ontario 
Bank  v.  Revell , is  to  make  the  sheriff  pay  into  Court  the 
gross  proceeds  of  the  sale  to  abide  the  issue  ; that  was  not 
done  here,  but  the  order  subsequently  made  upon  the 
sheriff  to  refund  is  in  accordance  with  a practice  well 
settled  in  Chambers.  Unfortunately  there  is  no  reported 
case,  but  I refer  to  two  unreported  ones : Lucas  v.  Bulley , 
decided  by  Mr.  Justice  Armour  in  1878,  and  Bigham  v. 
Gamble,  decided  by  Mr.  Dalton,  Master  in  Chambers,  in 
January,  1885.  In  these  cases,  as  the  papers  shew,  the 
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orders  made  were  substantially  the  same  as  in  this  case . 
I also  refer  to  Dabbs  v.  Humphries , 3 Dowl.  P.  C.  377  ; 
and  to  CababJ  on  Interpleader  at  pp.  87,  89.  In  this  case , 
at  all  events,  the  sheriff  suffers  nothing,  as  the  execution 
creditor  is  perfectly  solvent. 

Proudfoot,  J.,  dismissed  the  appeal,  with  costs,  holding 
that  the  order  of  Mr.  Winchester  was  the  proper  one  to 
make. 


Snowden  v.  Huntington  et  al. 

Costs — Taxation — Local  taxing  officer — Rule  W . 

Rule  447  applies  to  a taxation  of  costs  conducted  by  a local  taxing  officer 
under  the  powers  given  him  by  48  Vic.  ch.  13,  sec.  22  (0.),  and  an  appeal 
from  such  taxation  does  not  lie  unless  objections  are  carried  in  before 
the  officer,  as  required  by  that  rule. 

Quay  v.  Quay,  11  P.  R.  258,  followed. 

[October  4,  1887. — Proudfoot , J.] 

An  appeal  by  the  defendant  Morris  from  the  taxation 
of  his  costs  by  the  local  registrar  at  Cornwall  came  on  for 
argument  on  the  3rd  October,  1887. 

Hoyles,  for  the  plaintifl,  objected  that  the  appeal  would 
not  lie,  because  no  written  objections  had  been  delivered 
or  carried  in  before  the  local  registrar,  as  required  by  Rule 
447,  0.  J.  Act:  citing  Quay  v.  Quay , 11  P.  R.  258. 

W.  M.  Douglas,  for  the  appellant,  contended  that  Rule 
447  did  not  apply  to  the  taxation  of  costs  by  a local  officer, 
but  only  by  “ the  taxing  officer,”  which  means  one  of  the 
taxing  officers  at  Toronto ; citing  Grant  v.  Grant , 10  P.  R. 
27  ; Crowe  v.  Steeper,  2 C.  L.  T.  88. 

Hoyles , in  reply.  A different  meaning  has  been  given 
to  this  Rule  since  Grant  v.  Grant,  owing  to  the  Act  48 
Vic.  ch.  13;  sec.  22  (O.).  and  Quay  v.  Quay  is  a plain  deci- 
sion on  the  point  since  that  Act. 


XII.] 


FOGG  V.  FOGG. 


249 

The  appeal  was  then  argued  on  the  merits  subject  to 
the  objection. 

Proudfoot,  J.,  after  reserving  judgment,  said  that  he 
was  reluctantly  compelled  to  give  effect  to  the  objection. 
He  must  hold,  following  Quay  v.  Quay , that  rule  447  ap- 
plied to  taxations  by  local  officers,  and  the  appeal  was 
therefore  irregular  and  should  be  dismissed,  with  costs. 
On  the  merits  he  was  with  the  appellant,  believing  that 
he  was  entitled  to  the  additional  costs  which  he  claimed. 


Fogg  v.  Fogg. 

Venue — Alimony  action — Preponderance  of  convenience. 


The  venue  was  changed  from  Whitby  to  Toronto  in  an  action  of  alimony 
upon  the  application  of  the  defendant,  where  there  was  not  sufficient 
difference  in  expense  to  warrant  the  change  in  an  ordinary  case,  be- 
cause of  the  rule  in  alimony  cases  which  imposes  on  the  defendant  the 
burden  of  advancing  and  paying  all  the  disbursements  on  both  sides  in 
any  event. 

The  circumstance  that  two  of  the  defendant’s  witnesses,  who  resided  in 
Toronto,  were  public  officers,  and  that  their  absence  would  be  a public 
inconvenience,  was  also  considered  in  determining  the  preponderance  of 
convenience. 

[October  17,  1887 — Ferguson,  J.] 

An  appeal  by  the  defendant  from  an  order  of  Mr.  Win- 
chester, an  official  referee,  sitting  for  the  Master  in  Cham- 
bers, refusing  to  change  the  place  of  trial  from  Whitby  to 
Toronto. 

The  action  was  for  alimony,  the  plaintiff  alleging  cruelty 
on  the  part  of  her  husband,  the  defendant. 

During  the  whole  time  of  their  cohabitation,  twelve 
years,  the  parties  lived  in  Toronto,  and  at  the  time  of  the 
application  they  were  also  both  living  in  Toronto,  but  in 
the  meantime  the  plaintiff  had  lived  in  Oshawa  with  her 
parents. 
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The  defendant  swore  that  he  would  require  at  the  trial 
ten  witnesses,  including  himself,  all  of  whom  resided  at 
Toronto,  except  one  at  South  River,  who  would  have  to 
go  through  Toronto  to  reach  Whitby.  Two  of  the  defen- 
dant’s ten  witnesses  were  medical  officers  of  the  Provincial 
Lunatic  Asylum,  Toronto,  where  the  plaintiff  had  twice 
been  confined. 

The  plaintiff  swore  that  she  would  require  the  evidence 
of  herself  and  of  her  father  and  mother,  who  lived  in 
Oshawa,  and  of  four  other  witnesses  in  Oshawa,  who  were 
to  be  called  to  prove  that  the  plaintiff  was  of  a kindly 
disposition,  and  an  economical  house-keeper. 

It  was  also  shewn  on  behalf  of  the  defendant  that  the 
plaintiff’s  parents  were  frequently  in  Toronto,  spending  a 
large  part  of  their  time  there. 

Oshawa  is  four  miles  from  Whitby,  and  Toronto  thirty 
miles  from  Whitby. 

H.  Gassels,  for  the  appeal,  admitted  that  in  the  face  of 
such  decisions  as  Walton  v.  Wideman , 10  P.  R.  228  ; 
Slater  v.  Parvis , ib.  604,  he  could  not  hope  to  succeed  in 
changing  the  venue  if  this  were  an  ordinary  case  ; but  he 
contended  that  as,  according  to  the  well  known  rule  in  ali- 
mony suits,  the  defendant  would  have  to  bear  all  the  dis- 
bursements of  both  sides,  whatever  might  be  the  event  of 
the  action,  such  a difference  in  expense  as  existed  in  favor 
of  Toronto  was  quite  sufficient.  The  balance  of  conven- 
ience, apart  from  the  question  of  expense,  was  certainly  in 
favor  of  Toronto.  The  two  medical  officers  of  the  asylum 
would  find  it  very  inconvenient  to  leave  their  public  duties 
to  go  to  Whitby,  while  if  the  case  were  tried  at  Toronto 
they  could  be  summoned  by  telephone  at  the  moment  when 
their  evidence  should  be  wanted. 

Chappie,  contra,  relied  on  the  cases  cited  supra,  and  also 
urged  that  there  was  great  inconvenience  in  a trial  at 
Toronto  on  account  of  the  long  docket;  witnesses  were 
often  kept  .in  attendance  for  several  days. 
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Ferguson,  J. — The  charges  against  the  defendant  are 
charges  of  cruelty.  The  parties,  while  they  cohabited, 
lived  in  the  city  of  Toronto.  Their  whole  married  life 
from  1874  till  last  year  was  spent  in  Toronto.  This  would 
naturally  be  the  place  to  obtain  evidence  other  than  the 
evidence  of  the  parties  themselves  respecting  such  charges. 
The  difference  in  the  expenses  in  the  ordinary  case  of 
change  of  place  of  trial  is  chiefly  the  difference  in  the 
amount  of  the  disbursements.  This  is  what  is  commonly 
called  the  balance  of  convenience,  though  the  balance  of 
convenience  may  embrace  other  matters.  In  the  present 
case  the  defendant  has  to  advance  and  pay  all  the  dis- 
bursements on  both  sides  of  the  action,  no  matter  what 
may  be  the  result  of  the  trial.  Then  there  are  two  public 
officers  to  be  called  as  witnesses  for  the  defendant.  They 
reside  in  Toronto.  Their  absence  would  be  a public  in- 
convenience. In  view  of  all  these  matters,  and  especially 
the  fact  that  the  defendant  has  to  pay  all  the  disburse- 
ments as  aforesaid,  I think  the  place  of  trial  should  be 
changed  from  Whitby  to  Toronto,  even  though  it  may  not 
appear  that  there  is  so  great  a preponderance  of  conveni- 
ence as  seems,  according  to  some  of  the  cases,  to  be  required 
to  change  the  place  of  trial. 


Appeal  allowedly  without  costs. 
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Re  Gabourie — Casey  v.  Gabourie. 


Leave  to  appeal — Extension  of  time — Excuse  for  delay — Requirement  of 

justice. 


Two  of  the  defendants  (legatees)  in  an  administration  suit  appealed  from 
the  report  of  a Master  and  thereby  succeeded  in  charging  the  plaintiff, 
an  executor,  with  their  shares  of  a sum  of  $4,000,  which  the  executor 
had  lost  to  the  estate.  The  other  defendants  did  not  appeal,  and  as  to 
them  the  report  became  absolute  on  the  24th  March,  J 887.  Three  of 
these  defendants  in  September,  1887,  after  the  success  of  their  co-defen- 
dants’ appeal  was  established,  moved  for  leave  to  appeal  and  to  extend 
the  time,  their  excuse  for  the  delay  being  that  they  had  supposed  the 
appeal  of  their  co-defendants  would  enure  to  their  benefit. 

Held,  that  justice  required  that  the  time  for  appeal  should  be  extended, 
and  these  defendants  let  in  to  appeal,  upon  their  placing  the  executor  in 
as  good  a position  as  he  would  have  occupied  if  the}7  had  appealed 
within  the  time  allowed  ; notwithstanding  that  the  $4,000  was  lost  to 
the  estate  by  an  innocent  mistake  of  the  executor,  that  he  had  acted 
as  he  did  by  reason  of  the  instructions  given  him  by  the  testator,  and 
his  acting  and  taking  advice  according  to  the  instructions  had  led 
directly  to  the  mistake. 

Langdon  v.  Robertson , 12  P.  R.  139,  followed. 

Bh'ls  v.  Betty , 6 Madd.  90,  distinguished. 


[October  19,  1887. — Ferguson , J.] 


An  appeal  by  the  plaintiff  (executor)  from  an  order  of 
the  Master  in  Chambers  giving  leave  to  the  defendants 
Joseph  Gabourie,  Edward  Gabourie,  and  Mary  Rochette, 
to  appeal  from  a report  of  the  Master  at  Belleville,  after 
the  report  had  became  absolute,  and  extending  the  time 
for  such  appeal. 

The  report  was  made  on  the  22nd  of  February,  1887> 
and  became  absolute  on  the  24th  of  March,  1887. 

The  application  for  leave  to  appeal  was  made  on  the  30th 
of  September,  1887,  and  the  order  appealed  from  on  the 
7th  of  October,  1887. 

The  reason  that  Joseph  Gabourie  and  the  others  did  not 
appeal  from  the  report  in  time  was,  that  their  solicitor  held 
the  mistaken  opinion  that  his  clients  would  have  the 
benefit  of  the  appeal  of  certain  other  defendants  from  the 
same  report.  (See  13  O.  R.  635.) 

The  appeal  was  argued  on  the  10th  of  October,  1887. 
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J.  Maclennan,  Q.  C...  for  the  appeal.  The  applicants- 
want  to  he  relieved  from  the  consequences  of  their  solici- 
tor’s mistake  in  order  to  take  advantage  of  a mistake  of 
the  executor.  They  deliberately  took  the  risk  of  the  other 
appeal  enuring  to  their  benefit,  and  they  should  not  now 
be  relieved : Langtry  v.  Bumoulin,  4 C.  L.  T.  348  : Shvpe 
v.  Shupe,  ib.  129  ; Coates  y.McGlashan,  2 Ch.  Chamb.  R.  218. 
The  executor  was  held  liable  strictissimi  juris, and  so  should 
the  applicants : Dunnard  v.  McLeod,  8 P.  R.  343.  The 
executor  has  acquired  a vested  right  which  should  not  be 
disturbed  : Lnternational  v.  Moscow,  7 Ch.  D.  241  ; Craig  v. 
Phillips,  ib.  249;  McAndreww.  Barker,  ib.  7 01;  Be  Mansel, 
ib.  711 ; Curtis  v.  Sheffield,  21  Ch.  D.  at  p.  5 ; Be  Manchester > 
&c.,  Society,  24  Ch.  Div.  488 ; Miller  v.  Brown,  9 P.  R.  542  ; 
Wilby  v.  Standard  Fire  Lns.  Co.,  10  P.  R.  34. 

Hoyles,  contra.  Rule  402,  O.  J.  A.,  gives  power  to  en- 
large the  time  for  appealing.  The  true  rule  as  to  granting 
leave  to  appeal  is  shewn  in  Sievewright  v.  Leys,  9 P.  R.  200  ; 
Lewis  v.  Talbot  St.  Co.,  10  P.  R.  15  ; Langdon  v.  Bobertson, 
12  P.  R.  139.  The  discretion  which  the  Court  has  to 
grant  leave  to  appeal  should  be  exercised  so  as  to  work  out 
justice  in  each  particular  case,  and  not  according  to  any 
cast  iron  rule  : Collins  v.  Paddington,  5 Q.  B.  D.  372  ; 
Carter  v.  Stubbs,  6 Q.  B.  D.  116  ; Be  New  Callao,  22  Ch. 
D.  484. 

Maclennan,  in  reply,  referred  to  Gilbert  v.  Jarvis,  2 Ch. 
Chamb.  R.  259  ; Birls  v.  Betty,  6 Madd.  90 ; Be  Crosby , 56 
L.  T.  N.  S.  103. 

Ferguson,  J. — This  is  an  appeal  from  a decision  of 
the  learned  Master  in  Chambers  allowing  an  appeal,  or 
rather  extending  the  time  for  an  appeal,  by  certain  of  the 
parties  concerned  who  did  not  appeal  in  proper  time,  and 
it  has  occasioned  me  much  anxiety.  The  parties  now  de- 
siring to  avail  themselves  of  an  appeal,  such  as  the  one  in 
which  other  parties  in  the  same  interest  were  successful 
against  the  executor,  intended  from  the  beginning  to  appeal 
as  those  others  did,  but  by  reason  of  an  erroneous  view 
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taken,  namely,  that  the  appeal  of  the  others  would  enure 
to  their  benefit,  and  solely  for  this  reason,  they  did  not 
appeal.  It  rather  appears  that  all  parties  to  the  litigation 
were  of  the  same  opinion,  that  is,  that  the  appeal  that  had 
been  lodged  would  enure  to  the  benefit  of  all  in  the  same 
interest  as  the  appellants,  until  the  question  was  raised  by 
counsel  on  the  argument  of  the  case  on  re-hearing  the 
judgment  of  the  Chancellor. 

The  learned  Master  has  decided  that  those  parties  should 
still  be  allowed  to  appeal  (imposing  proper  terms,  I appre- 
hend), and  from  this  decision  the  present  appeal  is. 

The  case  before  me  was  argued  with  much  skill  and 
learning  on  both  sides,  and  many,  I think  all,  or  nearly  all, 
the  authorities  on  the  subject  referred  to.  These  I have 
since  perused,  and  I have  found  and  perused  one  or  two 
others,  and  after  so  doing  I am  prepared  to  agree  with  the 
remark  made  in  the  judgment  in  Sievewright  v.  Leys,  9 
P.  It.  at  201,  that  “ where  discretion  as  distinguished 
from  strict  law  is  given,  as  to  a course  to  be  followed,  it 
is  obviously  hopeless  to  look  for  uniformity.” 

In  the  case  Lang  don  v.  Robertson,  12  P.  R.  139,  it 
appears  that  the  Court  of  Appeal  was  of  the  opinion  that 
the  rule  laid  down  in  Sievewright  v.  Leys  is  the  proper 
rule  to  be  acted  upon  in  regard  to  the  extension  of  time  to 
appeal.  That  rule  seems  to  be  that  to  do  justice  in  the 
particular  case,  vjhere  there  is  discretion,  is  above  all  other 
considerations. 

What  appears  to  me  to  be  in  effect  the  same  as  the 
above  is  stated  by  Brett,  M.  R.,  in  the  case  Re  Manchester, 
&c.,  Society,  24  Ch.  Div.,  at  p.  497,  where  that  learned  J udge 
said,  “ I know  of  no  rule  other  than  this,  that  the  Court 
has  power  to  give  the  special  leave,  and  exercising  its 
judicial  discretion  is  bound  to  give  the  special  leave,  if 
justice  requires  that  that  leave  should  be  given.” 

I do  not  profess  or  intend  here  to  give  any  synopsis  of 
the  cases  that  I have  examined.  I do  not  think  to  do  so 
would  tend  to  any  good.  I think  I am  bound  by  and 
should  follow  the  view  stated  by  the  Court  of  Appeal 


RE  GABOURIE. 


255 


XII.] 


above  referred  to,  my  great  difficulty  being  to  determine 
what  “justice”  does  require  in  the  present  case  with 
regard  to  the  matter  in  contention. 

1 was  much  impressed  with  the  argument  of  counsel  in 
favour  of  the  executor,  resting  as  it  did  on  the  ground  that 
though  he  had  been  guilty  of  a breach  of  trust,  he  had 
been  entirely  innocent,  and  that  it  was  plain  (indeed  not 
disputed),  that  he  had  acted  as  he  did  by  reason  of  the 
instructions  given  him  by  the  testator,  and  his  acting  and 
taking  advice  according  to  such  instructions  had  led  directly 
to  the  breach  of  trust  complained  of;  that  what  he  did  was, 
upon  the  undisputed  facts,  a mere  mistake  and  should  be 
so  considered ; and  that  the  effect  of  extending  the  time  to 
appeal  would  be  simply  to  relieve  the  legatees  from  the 
effect  of  their  mistake  to  enable  them  to  take  advantage 
of  the  mistake  of  the  executor,  and  compel  him  to  pay 
moneys  that  he  never  received  or  had,  and  which  were 
lost  by  reason  of  his  having  followed  the  instructions  of 
the  testator,  under  whom  the  legatees  claim  as  volunteers. 
In  this  part  of  the  argument  counsel  referred  to  and  relied 
upon  the  case  Birls  v.  Betty , 6 Madd.  90.  In  that  case, 
however,  there  was  an  act  done  by  the  author  of  the  trust, 
namely  the  actual  division  of  the  trust  money,  and  this  was 
the  ground  of  the  decision,  the  Court  considering  that  the 
division  of  the  money  was  a term  in  the  creation  of  the  trust 
This  seems  to  me  to  make  the  case  different  from  the 
present  one  in  any  position  in  which  it  was  sought  to  place 
it,  or  in  which,  by  possibility,  it  can  be  placed  upon  the 
facts  as  they  appear ; and  the  opinion  at  which  I have 
arrived  is,  that  the  present  case  must  be  considered  as  one 
between,  and  only  between,  the  legatees  who  desire  to  have 
the  time  extended  for  their  appeal  and  the  executor,  who 
was  trustee  of  their  rights  and  interests  in  the  estate,  and 
in  this  view  the  question  is,  does  justice  require  that  the 
time  for  the  appeal  should  be  extended,  and  these  legatees 
let  in  to  appeal ; and  after  the  best  consideration  I have 
been  able  to  give  the  subject,  I am  of  the  opinion  that 
justice  dees  require  it.  I can  well  understand,  and  I think 
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I do  understand  the  hardship  and  misfortune  that  falls 
upon  the  executor  (or  that  will  befall  him  in  the  event  of 
the  proposed  appeal  being  successful);  but  I do  not  think 
the  consideration  of  this  sufficient  to  outweigh  what  I 
think  are  the  requirements  of  justice,  the  giving  to  these 
legatees  what  they  had  as  of  right  without  qualification, 
had  they  not  made  the  mistake  of  permitting,  for  the 
reasons  before  stated,  the  time  prescribed  for  the  appeal  to 
pass  without  appealing,  they  being  now  willing  to  place 
the  executor  in  as  good  a position  as  he  wTould  have  occu- 
pied if  they  had  appealed  within  the  time  allowed. 

I am,  for  these  reasons,  of  the  opinion  that  the  decision  of 
the  learned  Master  should  be  affirmed,  but  I think  there 
should  be  no  costs  of  this  appeal. 

Order  of  the  Master  affirmed,  without  costs. 

[Carried  to  the  Court  of  Appeal.  ] 


McKay  v.  Keefer. 


Partition— Reference — Fees  to  experts — G.  0.  Chy.  240. 

In  the  course  of  a reference  to  make  a partition  of  lands,  a Master 
. appointed  two  skilled  persons  to  examine  the  property  and  prepare  a 
scheme  of  partition,  and  on  their  evidence  he  adopted  the  scheme  pre- 
pared. 

Held,  that  the  course  adopted  by  the  Master  was  a reasonable  one  ; that 
he  had  the  power  under  G.  O.  Chy.  240  to  take  such  course,  and  that 
the  fees  paid  to  the  skilled  persons  by  the  defendant  should  be  taxed  to 
him. 

[October  19,  1887. — Ferguson,  J.] 

An  appeal  by  the  defendant  Thomas  C.  Keefer  from 
the  ruling  of  Mr.  Thom,  one  of  the  taxing  officers  at 
Toronto,  upon  revision  of  the  costs  of  a partition  matter, 
in  which  infants  were  interested,  disallowing  to  the  appel- 
lant two  sums  of  $110  and  $115  paid  by  him  to  two 
persons  appointed  by  the  Master  at  Ottawa,  in  the  course 
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-of  a reference,  for  preparing  a scheme  for  partition  of  the 
lands  in  question.  The  scheme  was  reported  and  the 
partition  effected  according  to  it. 

The  facts  appear  in  the  judgment. 

The  appeal  was  argued  on  the  17th  October,  1887. 

W.  H.  Blake , for  the  appeal. 

Middleton , contra. 

The  following  authorities  were  referred  to:  General 
Orders  Chy.  240,  482,  541 ; Be  Robertson , 24  Gr.  555 ; 
Re  London  and  Birmingham  R.  W . Co.,  6 W.  R.  141 ; 
1 Holmested,  R.  & 0.  p.  328. 

Ferguson,  J. — The  matter  of  partition  had  before  been 
referred  to  the  Master.  He  had  reported  in  favor  of  a sale 
of  the  property — at  least,  such  is  my  recollection.  That 
report  or  certificate  was  objected  to  by  some  of  the  parties 
concerned,  and  owing  to  the  peculiarity  and  importance  of 
the  case  some  directions  were  given  and  proceedings  had 
that  were  in  character  not  usual ; and  it  was  eventually 
referred  back  to  the  Master  to -take  further  evidence  and 
to  re-consider  the  question  as  to  whether  a partition  could 
be  made  of  the  lands  or  of  any  part  thereof,  as  directed, 
,&c.  The  Master  thereupon  directed  each  of  the  parties  to 
the  contention  to  name  a person  possessing  knowledge  or 
skill  respecting  such  subjects  to  examine  the  property  and 
propose  or  shew,  if  reasonably  possible,  a mode  or  scheme 
of  partition,  &c.,  and  appear  before  him  as  witnesses.  One 
of  the  parties  to  the  contention  declined  to  do  this,  or  to 
do  anything  by  way  of  aiding  the  Master  in  obtaining  the 
necessary  information.  This  being  the  state  of  things,  the 
Master  appointed  two  indifferent  persons,  being,  as  it  is 
said  and  not  denied,  skilled  or  possessing  special  know- 
ledge on  such  subjects,  who  examined  the  property  and 
proposed  a plan  of  partition.  He  then  caused  one  of  these, 
and  I do  not  know  but  the  other  as  well,  to  be  examined 
before  him  as  a witness,  and  on  the  evidence  he  adopted 
or  concluded  a plan,  scheme,  or  mode  of  partition,  and,  as 
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I understand,  is  now  prepared  to  say  that  there  can  be  a 
partition,  and  to  shew  the  character  of  such  partition. 

He  did  not  refer  the  matter  to  those  persons  and  take 
the  scheme  devised  by  them,  but  adopted  this  mode  of  ob- 
taining, under  the  peculiar  circumstances,  further  evidence 
and  more  information,  the  better  to  enable  him  to  exercise 
his  own  judgment  in  respect  to  the  matter  referred  to 
him. 

The  amounts  paid  these  two  persons  for  their  trouble 
and  time  in  examining  the  property  and  doing  what  was 
required  of  them  were  disallowed  by  the  taxing  officer, 
and  from  this  is  an  appeal. 

The  items  are  not  objected  to  on  account  of  their 
amounts,  it  being  not  disputed  that,  if  any  sums  are  to  be 
allowed,  the  amounts  are  not  unreasonable. 

The  justice  of  the  matter  is,  I think,  manifestly  in 
favor  of  allowing  these  items.  The  contention  was,  that 
the  Master  had  no  power  to  adopt  the  course  that  he  took 
in  this  respect.  I cannot  but  think  that  the  course  taken 
by  the  Master  was,  when  all  the  circumstances  of  this  case 
are  fairly  looked  at,  a reasonable  and  sensible  course,  and 
that  these  items  should  be  allowed  if  it  is  possible  to 
sustain  their  allowance  as  a matter  of  law.  General 
Order  240  does  authorize  the  Master,  in  some  cases  at  all 
events,  to  substitute  a different  course  of  proceedings  from 
that  ordinarily  taken,  and  I am  not  prepared  to  say  that 
what  the  Master  did  in  this  instance  is  not  within  the 
meaning  of  this  provision  in  the  Order. 

On  the  whole  case  and  looking  at  the  apparently  peremp- 
tory character  of  the  reference  back  to  the  Master,  I am  of 
the  opinion  that  the  items  in  question  should  have  been 
4*1,  lowed  by  the  taxing  officer,  and  I think  the  appeal  must 
be  allowed.  I suppose  the  costs  will  follow. 


Order  accordingly. 
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REGINA  V.  M'GAULEY. 

Regina  v.  McGauley. 

“ The  Indian  Act,”  R.  S.  C.  ch.  J+3,  sec.  108 — Summary  Convictions  Act,. 
R.  S.  C.  ch.  178 — Conviction — “ Appeal  brought’ t — Time. 

The  words  “appeal  brought”  in  sec.  108  of  the  Indian  Act,  R S.  C. 
ch.  43,  are  satisfied  by  the  giving  of  notice  and  perfecting  the  appeal 
by  the  giving  of  the  security  provided  for  by  the  Summary  Convictions 
Act ; and  it  is  not  necessary  for  an  appellant  from  a conviction  under 
that  Act  to  bring  his  appeal  to  a hearing  within  the  time  limited  by 
sec.  108. 

In  re  Hunter  v.  Griffiths,  ! P.  R 86,  not  followed. 

Semble,  merely  giving  notice  of  appeal  within  the  thirty  days  would 
have  satisfied  the  words  of  the  statute. 

[November  3,  1887. — Armour,  J.] 

The  defendant  was  on  the  29th  day  of  March,  A.D. 
1887,  at  Mississauga,  in  the  district  of  Aigoma,  convicted 
before  James  C.  Phipps,  one  of  Her  Majesty’s  Justices  of 
the  Peace  for  the  district  of  Aigoma,  and  Indian  Agent,  on 
the  complaint  of  Peter  Boyer  of  Mississauga,  farmer,  for 
that  he,  the  defendant,  on  the  1st  day  of  January,  1887,  at 
Mississauga,  did  supply  intoxicating  liquor  to  an  Indian 
named  Richard  Boyer,  or  cause  or  procure  the  same  to  be 
done  by  his  hired  man,  Joseph  Demorest,  and  was  adjudged 
for  his  said  offence  to  forfeit  and  pay  the  sum  of  one  hund- 
red dollars,  to  be  paid  and  applied  according  to  law,  and 
also  to  pay  the  said  Peter  Boyer  the  sum  of  $4.70  for  his 
costs  in  that  behalf. 

The  defendant  was  also,  on  the  29  th  day  of  March,  1887* 
at  Mississauga,  in  the  district  of  Aigoma,  convicted  before 
James  C.  Phipps,  one  of  Her  Majesty’s  Justices  of  the 
Peace  for  the  district  of  Aigoma,  and  Indian  Agent,  on  the 
complaint  of  George  E.  Green,  of  Manitowaning,  constable, 
for  that  he,  the  defendant,  on  the  1st  day  of  January, 
1887,  at  Mississauga,  did^supply  intoxicating  liquor  to  an 
Indian  named  Joseph  Menherosegaid,  or  cause  or  procure 
the  same  to  be  done,  contrary  to  the  provisions  of  the  Indian 
Act,  1880,  and  amendments  thereof,  and  was  adjudged  for 
his  said  offence  to  forfeit  and  pay  the  sum  of  one  hundred 
dollars,  to  be  paid  and  applied  according  to  law,  and  also 
to  pay  the  said  George  E.  Green  the  sum  of  $9.60  for  his 
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eosts  in  that  behalf,  and  it  was  ordered  that  if  the  several 
sums  should  not  be  paid  forthwith,  the  same  should  be 
levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
defendant. 

The  defendant  was  also,8  on  the  29th  day  of  March 
1887,  at  Mississauga,  in  the  district  of  Algoma,  convicted 
before  James  C.  Phipps,  one  of  Her  Majesty’s  Justices 
of  the  Peace  for  the  district  of  Algoma,  on  the  complaint 
of  George  E.  Green,  of  Manitowaning,  constable,  for  that 
he,  the  defendant,  on  the  9th  day  of  February,  1887,  at 
Mississauga,  did  supply  intoxicating  liquor  to  an  Indian 
named  Joseph  Bonekersh,  or  cause  or  procure  the  same  to 
be  done  by  his  hired  man,  Joseph  Demorest,  contrary  to 
the  provisions  of  the  Indian  Act,  1880,  and  amendments 
thereto,  and  was  adjudged  for  his  said  offence  to  forfeit 
and  pay  the  sum  of  one  hundred  dollars,  to  be  paid  and 
applied  according  to  law,  and  also  to  pay  the  said  George  E. 
Green  the  sum  of  $9.60  for  his  costs  in  that  behalf,  and  it 
was  ordered  that  if  the  several  sums  should  not  be  paid 
forthwith,  the  same  should  be  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  the  defendant,  and  also  to  be 
imprisoned  in  the  common  gaol  of  the  said  District  of 
Algoma,  at  Sault  Ste.  Marie,  in  the  said  district  of  Algoma, 
for  the  space  of  three  months. 

The  defendant  was  not  in  custody,  and  he  thereupon 
paid  to  the  said  convicting  justice  the  sum  of  $600  to  cover 
the  sums  so  adjudged  to  be  paid,  together  with  the  costs 
of  the  convictions  and  the  costs  of  the  appeal,  for  which 
the  said  convicting  justice  gave  him  the  following  receipt: 

“ Received  of  Mr.  James  McGauley  the  sum  of  six  hun- 
dred dollars,  being  a deposit  to  be  transmitted  to  the  clerk 
of  the  peace  of  the  district  of  Algoma,  the  said  deposit 
being  intended  to  cover  fine,  costs  of  conviction,  and  costs 
of  appeal  in  three  cases  of  supplying  intoxicating  liquor  to 
Indians,  or  causing  or  procuring  the  .same  to  be  done,  for 
which  the  said  James  McGauley  has  been  convicted  this 
day. 

M Mississauga,  “James  C.  Phipps, 

“ 29th  March,  1887-  UJ.  P . and  Indian  Agent.” 
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The  defendant  also  gave  notices  of  his  intention  to  enter 
and  prosecute  an  appeal  to  the  presiding  Judge  who  might 
be  appointed  to  hold  the  next  sittings  of  the  High  Court  of 
Justice  for  Ontario,  to  be  holden  at  the  village  of  Sault  Ste« 
Marie,  in  and  for  the  district  of  Algoma,  and  that  the  said 
appeal  should  be  heard  and  adjudicated  upon  by  the  said 
Judge  at  the  said  sittings,  against  the  said  several  convic- 
tions, upon  the  grounds  in  the  said  notices  set  forth,  which 
several  notices  were  duly  served  upon  the  convicting 
Justice  on  the  11th  day  of  April,  1887,  and  the  notices  of 
appeal  against  the  convictions  in  which  George  Green  was 
prosecutor,  were  duly  served  upon  the  said  George  Green 
on  the  said  11th  day  of  April,  1887,  and  the  notice  of  appeal 
against  the  conviction  in  which  Peter  Boyer  was  prosecu- 
cutor,  was  duly  served  upon  the  said  Peter  Boyer  on  the 
16th  day  of  April,  1887.  The  defendant  also  duly  entered 
into  three  several  recognizances  to  try  the  said  appeals,  one 
for  each  conviction.  These  appeals  were  duly  set  down  to 
be  heard  before  Armour,  J.,  the  justice  assigned  to  take 
the  sittings  of  the  High  Court  of  Justice  for  the  district  of 
Algoma,  held  at  the  village  of  Sault  Ste.  Marie  on  the  7th 
day  of  July,  1887,  and  thereat  Kehoe  appeared  for  the 
prosecutor,  and  Laidlaw,  Q.  C.,  for  the  defendant,  and  the 
said  appeals  coming  on  to  be  heard,  the  objection  was  taken 
by  Kehoe  that  thirty  days  from  the  convictions  had  then 
expired,  and  that  consequently  the  appeals  could  net  be 
heard,  and  he  referred  to  the  R.  S.  C.  ch.  43,  sec.  108,  and 
cited  the  decision  of  Hagarty,  C.  J.  C.  P.,  In  re  Hunter  v. 
Griffiths,  7 P.  R.  86,  in  support  of  his  objection,  and  said 
that  he  did  not  otherwise  intend  to  support  the  convictions 
than  by  insisting  upon  this  objection. 

Armour,  J. — The  decision  of  the  learned  Chief  Justice, 
cited  by  Mr.  Kehoe,  is  directly  in  point,  and  if  1 follow  it> 
the  appeals  must  be  dismissed.  I am  not  bound  to  follow 
it,  because  there  is  no  appeal  from  my  decision,  and  I am 
therefore  bound  to  give  my  independent  judgment  upon 
the  matter,  and  doing  so,  I am  compelled  to  say,  with  the 
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greatest  respect  for  the  learned  Chief  Justice,  that  the  deci- 
sion In  re  Hunter  v.  Griffiths  is,  in  my  opinion,  erroneous. 

The  sections  of  the  Summary  Convictions  Act,  R.  S.  C. 
ch.  178,  relating  to  appeals,  apply  to  these  convictions* 
winch  were  made  under  the  Indian  Act,  R.  S.  C.  ch.  43, 
except  as  otherwise  provided  by  section  108  of  the  Indian 
Act,  which  provides  that  no  appeal  shall  lie  from  convic- 
tions such  as  these  “ except  to  a Judge  of  a Superior  Court,’' 
(which,  by  R.  S.  C.  ch.  1,  sec.  32,  means  in  the  Province  of 
Ontario,  the  Court  of  Appeal  for  Ontario,  and  the  High 
Court  of  Justice  for  Ontario),  “ County,  Circuit,  or  District 
Court,  or  to  the  Chairman  or  Judge  of  the  Court  of  the 
Sessions  of  the  Peace  having  jurisdiction  where  the  convic- 
tion was  had  ; and  such  appeal  shall  be  heard,  tried,  and 
adjudicated  upon  by  such  Judge  or  Chairman  without  the 
intervention  of  a jury  ; and  no  such  appeal  shall  be  brought 
alter  the  expiration  of  thirty  days  from  the  conviction.” 
And  the  question  is,  what  is  the  proper  construction  to  be 
put  upon  the  words,  “ appeal  shall  be  brought  ” ? 

Having  regard  to  the  analogy  of  statutes  which  limit 
the  period  within  which  actions  shall  be  brought,  “ appeal 
brought,”  would  mean  “appeal  commenced,”  for  under  those 
statutes  an  action  is  held  to  be  “ brought”  when  it  is  com- 
menced. 

The  meaning  of  appealing  is  giving  notice  to  your  adver- 
sary of  your  intention  to  appeal  by  serving  him  with  a 
notice  of  appeal:  Ex  parte  Saffery , 5 Ch.  D.  365. 

Reading  the  sections  of  the  Summary  Convictions  Act 
relating  to  appeals  with  section  108  of  the  Indian  Act,  I 
should  say  that  what  was  meant  by  “ appeal  brought”  in 
section  108  of  the  Indian  Act  was  that  notice  of  appeal 
should  be  given. 

The  words  “ appeal  brought,”  are  certainly,  however, 
satisfied  by  the  notice  of  appeal  having  been  given,  and 
the  appeal  having  been  perfected  by  the  giving  of  the  secu- 
rity provided  for  by  the  Summary  Convictions  Act. 

The  appellant  in  this  case  did  every  thing,  in  my  opinion, 
that  the  law  required  him  to  do ; he  gave  notice  of  appeal, 
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and  he  gave  proper  security  for  the  prosecution  of  his 
appeal,  and  he  did  all  this  within  thirty  days  from  the 
conviction,  and,  I think,  therefore,  that  his  appeal  was 
brought  within  thirty  days  from  the  conviction. 

It  is  contended  that  he  ought  to  have  done  more  than 
this,  that  he  ought  to  have  brought  his  appeal  to  a hearing 
within  thirty  days  from  the  conviction,  and  that  “ appeal 
brought  ” means  “ appeal  brought  to  a hearing.”  To  this  I 
cannot  agree  : to  so  read  the  words  “ appeal  brought,” 
would  be  putting  a construction  upon  them  which,  when 
fairly  read,  they  do  not  bear. 

The  Supreme  and  Exchequer  Courts  Act,  R.  S.  C.  ch. 
135,  sec.  40,  provides  that  “ Except  as  otherwise  provided, 
every  appeal  shall  be  brought  within  thirty  days  from  the 
signing,  or  entry,  or  pronouncing  of  the  judgment  appealed 
from,”  and  it  has  never  been  determined,  so  far  as  I have 
been  able  to  discover,  that  the  words,  “ appeal  brought,”  in 
this  section  mean  “appeal  brought  to  a hearing.” 

In  my  opinion  the  convictions  must  be  quashed,  without 
costs. 


Convictions  quashed,  without  costs. 
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Warnock  y.  Prieur  et  al. 


Foreclosure — Opening  - Irregularities — Lunatic  defendant — Appointment  of 
guardian  ad  litem — Chambers  judgment — Rule  69,  O.  J.  A. — G.  O. 
Chy.  1$4,  645. 

In  a mortgage  action  for  foreclosure  a local  Master  appointed  the  Official 
Guardian  to  represent  a lunatic  defendant  as  guardian  ad  litem  without 
notice  being  served,  as  directed  by  Rule  69,  0.  J.  A.  The  guardian 
made  full  inquiries,  communicated  with  the  relatives  of  the  lunatic,  and 
put  in  the  usual  formal  defence  on  behalf  of  the  lunatic ; and  a judg- 
ment of  foreclosure  was  obtained  in  Chambers  against  all  the  defen- 
dants, including  infants  and  the  lunatic  defendant. 

Held,  that  the  order  appointing  the  guardian  was  an  erroneous  one,  for 
which  there  was  no  proper  foundation,  not  a mere  irregularity  which 
could  be  waived  by  the  subsequent  steps  taken  to  protect  the  lunatic’s 
rights. 

Held,  also,  that  the  term,  “adult,”  in  G.  O.  Chy.  645,  doeshiot  include  a 
lunatic  or  person  of  unsound  mind  ; and  therefore  that  a judgment 
against  a lunatic  could  not  be  obtained  in  Chambers  under  G.  O.  Chy. 
434. 


[June  8,  1887 — The  Master  in  Chambers .] 
[September  28,  1887 — Boyd,  C.] 

An  application  by  the  defendants  to  open  a foreclosure. 
The  facts  appear  in  the  judgment. 


E.  Taylour  English  and  A.  J.  Williams,  for  the  defen- 
dants. 

J.  Maclennan,  Q.  C.,  for  the  plaintiff. 

The  Master  in  Chambers. — This  is  an  application  to 
open  a foreclosure.  The  plaintiff  was  mortgagee  of  the 
land  in  question,  and  judgment  of  foreclosure  was  pro- 
nounced on  28th  February,  1884,  and  the  final  order  was 
made  the  2nd  September,  1884.  Since  September,  1884, 
the  plaintiff  has  been  in  possession. 

Prieur  and  Taillon,  10th  March,  1876,  mortgaged  to  the 
plaintiff  for  $2,000  with  interest  at  ten  per  cent,  per  annum, 
the  land  being  in  the  township  of  Nepean,  in  the  neighbor- 
hood of  Ottawa,  containing  about  seventy-five  acres. 
Bellemaire,  a defendant,  who  with  the  representatives  of 
the  mortgagors  is  now  a party  to  this  motion,  was  interested 
as  a purchaser  of  a part  of  the  land  from  Prieur  and 


XII.] 


WARNOCK  V.  PRIEIJR. 


265 


Taillon — at  the  time  when  the  mortgage  was  given — hut 
his  position  in  that  respect  was,  at  the  taking  of  the  mort- 
gage, unknown  to  the  mortgagee ; no  conveyance,  con- 
tract, or  other  evidence  of  the  interest  of  Bellemaire  being 
registered.  Taillon,  one  of  the  mortgagors,  became  of 
unsound  mind  before  the  commencement  of  this  suit. 

In  September,  1884,  shortly  after  the  final  order,  the 
plaintiff  entered  into  possession,  and  made  some  improve- 
ments on  the  land.  It  has  now  been  expropriated  by  the 
Dominion  Government  for  the  purposes  of  an  experimental 
farm,  and  the  price  paid  by  the  Government  for  the  land, 
fixed  by  arbitrators,  $7,000,  has  been  paid  into  Court  by 
the  Government, 

The  mortgagors  and  Bellemaire,  or  rather  the  represen- 
tatives of  the  mortgagors,  for  both  the  mortgagors  are  now 
dead,  allege  that  the  equity  was  foreclosed  for  a sum  much 
below  the  value  of  the  land  ; and  they  further  allege  cer- 
tain irregularities  in  the  proceedings,  which  they  think 
entitle  them  to  open  the  judgment. 

1.  That  the  writ  of  summons  in  the  action  was  not  duly 
served  according  to  the  requirements  of  the  Judicature 
Act,  in  case  of  the  defendant  Taillon,  who  had  become 
lunatic. 

2.  That  the  guardian  ad  litem  was  irregularly  appointed, 
the  order  having  issued  on  the  non-appearance  by  defendant 
Taillon — on  the  application  of  the  plaintiff  upon  praecipe 
merely  — being  an  entirely  ex  parte  proceeding,  without 
any  notice  at  all  to  the  lunatic  defendant.  This  also  is 
alleged  as  a fatal  irregularity. 

3.  Then  the  judgment  of  foreclosure  was  given  in  Cham- 
bers, and  not  in  Court,  and  this  is  urged  as  fatal,  for  that 
in  case  of  a lunatic  defendant,  such  a judgment  could  be 
given  not  otherwise  than  in  and  by  the  Court. 

Bellemaire,  who  moves,  did  not  defend  the  suit  at  all. 
He  consulted  a lawyer  when  served  with  the  writ  of  sum- 
mons, but  was  advised  that  he  had  no  case  to  defend  on, 
and  to  let  judgment  go.  He  did  so.  He  alleges  that  in 
1874  he  had  a contract  of  purchase  of  part  of  the  land  with 
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the  mortgagors,  and  that  he  then  entered  on  that  portion, 
and  made  improvements,  and  that  he  was  in  possession  at 
the  time  of  the  mortgage.  And  he  alleges  that  from  time 
to  time  before  this  suit  he  had  paid  the  mortgagors,  in  the 
manner  he  describes,  as  much  as  three  quarters  of  the  pur- 
chase money.  I think  it  is  a fact  that  at  the  time  of  the 
mortgage  the  mortgagee  had  no  knowledge  of  Bellemaire’s 
position — as  I have  said,  nothing  on  his  part  was  registered. 
It  is  easy  to  imagine  why  Bellemaire  was  advised  not  to 
defend.  Since  the  foreclosure,  however,  a deed  from  the 
mortgagors  to  Bellemaire,  the  date  of  which  is  not  shown — 
it  must  have  been  after  the  mortgage — has  been  found, 
never  delivered — and  its  existence  not  known  to  Belle- 
maire— but  in  the  possession  of  a solicitor  in  Ottawa,  who 
held  it  for  Taillon,  the  mortgagor,  and  apparently  still 
holds  it  for  those  claiming  through  Taillon,  who  died  in 
1885,  since  the  making  of  the  final  order. 

Then  as  to  the  defects  and  irregularities  in  the  proceed- 
ings which  are  alleged,  the  Rules  under  the  Judicature 
Act  which  are  important  are  38,  39,  69,  and  124. 

Rule  38  gives  the  manner  in  which  service  of  the  writ 
of  summons  may  be  made  in  the  case  of  a defendant  of 
unsound  mind.  It  is  alleged  that  no  service  at  all  was 
made.  I need  not  say  anything  more  of  this  Rule,  as  it  is 
satisfactorily  proved  that  the  service  of  the  writ  of  sum- 
mons was  regularly  made,  according  to  the  terms  of  the 
Rule. 

Rule  39  is  to  the  effect  that  no  further  proceedings  (that 
is,  after  the  service  of  the  writ  of  summons)  are  to  be 
taken  against  a lunatic  defendant  who  has  no  committee, 
until  a guardian  ad  litem  is  appointed.  The  lunatic 
defendant  here  had  no  committee. 

Then  Rule  69  directs  the  way  in  which  a plaintiff  may 
proceed  where  no  appearance  has  been  entered  for  the 
defendant.  He  may  apply  to  the  Court  or  a Judge  for  an 
order  that  the  official  guardian  or  some  other  proper  per- 
son be  assigned  guardian  of  such  defendant,  by  whom  the 
lunatic  may  appear  and  defend  the  action.  But  it  expressly 
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provides  that  no  such  order  shall  be  made  unless  it  appears 
on  the  hearing  of  such  application  that  the  writ  of  sum- 
mons was  duly  served,  and  that  notice  of  the  application 
was,  after  the  expiration  of  the  time  allowed  for  appear- 
ance, and  at  least  six  clear  days  before  the  day  in  the  notice 
named  for  hearing  the  application,  served  upon,  or  left  at 
the  dwelling-house  of,  the  person  with  whom  or  under 
whose  care  such  defendant  was  at  the  time  of  serving  such 
writ  of  summons.  Whether  these  last  words  are  a mis- 
print I do  not  know.  It  would  seem  that  “ notice  ” is 
meant — not  “ writ  of  summons.” 

However,  the  objection  made  to  the  appointment  of  the 
guardian  ad  litem  is  that  no  notice  whatever  was  given 
by  the  plaintiff  of  the  application,  but  that  a prcecipe  order 
was  issued,  as  I have  before  stated,  appointing  the  learned 
Official  Guardian,  guardian  for  the  lunatic  defendant  ad 
litem. 

The  next  rule  is  Rule  124,  which  enacts  that  lunatics,  in 
the  position  of  the  defendant  Taillon,  who  might  before  the 
Judicature  Act  have  sued  as  plaintiffs,  or  would  have  been 
liable  to  be  sued  as  defendants,  may  sue  as  plaintiffs  in  any 
action  by  their  committees  or  next  friends  in  the  manner 
practised  in  the  Court  of  Chancery  before  the  passing  of 
the  Judicature  Act,  and  may,  in  like  manner,  defend  any 
action  by  their  committees  or  guardians  appointed  for  that 
purpose. 

The  judgment  of  foreclosure  was  here  granted  in  Cham- 
bers, not  in  Court,  from  inadvertence  doubtless.  By  the 
rule  the  practice  then  after  the  appointment  of  the  guardian 
is  to  be  regulated  by  the  practice  of  the  Court  of  Chancery 
before  the  Judicature  Act.  I cannot  from  books  find  that 
there  is  any  authority  for  such  a proceeding  as  giving  the 
judgment  in  Chambers.  In  the  case  of  infants  the  law 
had  been  changed  before  the  Judicature  Act  to  allow 
such  a proceeding,  but  as  to  lunatics  it  is  in  this  respect, 
by  Rule  124  expressly  left  where  it  was  before  the  Act. 
There  are  infants  in  this  case,  so  called  in  the  style  of  the 
cause,  and  though  in  the  statement  of  claim  the  defendant 
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Taillon  is  stated  to  be  a person  of  unsound  mind  not  so 
found  by  inquisition,  yet  he  is  not  so  styled  in  the  style  of 
the  cause.  This  may  possibly  have  led  to  the  mistake. 
But  however  it  may  have  been,  the  fact  is,  that  the  judg- 
ment was  given  in  Chambers. 

As  to  the  appointment  of  guardian,  it  is  difficult  to  see 
h ow  the  mere  lapse  of  time  can  run  against  a lunatic. 
Can  neglect  or  carelessness  be  attributed  to  him?  He  is 
not  of  capacity  to  be  charged  with  such  defects — any  more 
than  he  could  be  guilty  of  a crime.  The  only  notice  that 
was  served  of  these  proceedings,  was  the  copy  of  the  writ 
of  summons. 

And  yet.  it  is  undoubtedly  the  case  that  everything  was 
done  in  the. discharge  of  the  duty  of  the  learned  Official 
Guardian  that  usually  is  done.  I have  seen  the  corres- 
pondence, and  information  was,  I know,  sought  and  ob- 
tained as  to  all  the  circumstances  that  affected  the  case,, 
and  the  value  of  the  property.  The  best  opinions  were 
obtained  from  the  relations  of  the  defendant  and  skilled 
people  in  Ottawa  and  from  the  other  co-mortgagor  as  to 
the  value,  and  the  consequent  policy  of  having  a sale,, 
or  of  allowing  the  land  to  be  foreclosed ; and  no  one 
who  sees  the  papers  now  will  doubt  that  a sound  con- 
clusion was  come  to,  to  let  the  foreclosure  proceed.  It  is 
perfectly  plain  that  the  land  was  not  then  worth  the 
$2,865  that  was  then  due  on  the  mortgage.  So  that  pro- 
ceedings actually  wTent  on  just  as  they  ought  to  have  gone 
on  had  no  irregularity  taken  place,  always  excepting  the 
irregularity.  This  leads  me  to  notice  one  contention  that 
has  been  made  with  which  I cannot  agree,  that  the  much 
larger  price  now  obtained  for  the  land  than  the  debt  for 
which  it  was  foreclosed,  is  in  itself  a sufficient  reason  for 
opening  the  foreclosure.  I dare  say  there  is  an  increased 
value  in  the  land,  but  it  is  from  causes  which  are  oper- 
ating no  doubt  as  to  land  in  the  neighbourhood  of  many 
Canadian  towns — notably  near  the  city  of  Toronto.  It 
is  from  increase  of  population,  wealth,  trade,  and  man- 
ufactures' But  a man’s  property  is  his  own,  and  what- 
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ever  advantages  may  befall,  the  owner  is  entitled  to  the 
increased  value  arising  from  them.  That  there  was  not 
so  great  a value  in  the  land  as  the  debt  it  was  forfeited 
for  was  very  clear  at  the  time  of  the  final  order,  and 
no  person  of  judgment  wo  aid  have  advised  a sale.  The 
enhanced  value  has  arisen  since,  from  causes  easily  ex- 
plained. It  is  true  that  there  are  philosophers  who  call 
such  an  improvement  an  unearned  increase,  as  though 
to  cast  a doubt  upon  the  owner’s  right  to  the  enjoyment 
of  it;  but  our  law  recognizes  the  owner’s  right  to  it; 
and  so  does  the  law  of  every  other  civilized  country.  The 
so-called  increase  is  not  a something  which  existed  at 
the  time  of  the  foreclosure,  only  not  discovered  till  now; 
it  has  accrued  from  causes  operating  since  the  fore- 
closure. 

But  I think  that  the  irregularities  are  fatal,  especially 
that  the  judgment  taken  is  irregular. 

This  case  must  be  regarded  as  still  between  first  parties; 
no  purchaser  or  encumbrancer  has  intervened. 

It  strikes  me  that  the  motion  is  not  exactly  in  the  proper 
form.  Both  motions  are  directed  against  the  final  order, 
which  is  well  enough  if  the  judgment  be  good.  It  is,  it 
seems  to  me,  the  first  erroneous  proceeding  that  should 
have  been  attacked — that  is  the  judgment.  However,  this 
has  been  argued  upon  the  general  question  without  refer- 
ence to  any  such  distinction,  and  I ought,  it  seems  to  me 
now  to  allow  an  amendment  of  the  notice  of  motion  to 
cover  the  matter  really  argued. 

As  to  Bellemaire  being  a purchaser  under  the  mortga- 
gors— if  he  stood  alone  I do  not  see  that  he  would  have 
technically  any  case  at  all,  and  yet  he  is  the  only  one 
who,  in  a broad  sense,  has  suffered  any  hardship.  As  to 
his  position,  I refer  to  Read  v.  Smith,  14  Gr.  250  ; 16  Gr. 
52  , Box  Bridgman,  6 P.  R.  234;  Otter  v.  Lord  Vaux, 
2 K.  & J.  650 ; 6 D.  M.  & G.  638. 

If  the  result  is  to  be  that  the  property  produces  a sur- 
plus beyond  the  mortgagee’s  claim,  then  out  of  that  sur- 
35 — YOL  XII  O.P.R. 
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plus  Bellemaire  ought  to  be  indemnified,  before  the  mort- 
gagors can  be  allowed  to  take  it. 

The  plaintiff  appealed  from  the  foregoing  decision  to  a 
Judge  in  Chambers,  and  the  appeal  was  argued  on  the 
26th  September,  1887. 

J.  Maclennan,  Q.  C.,  for  the  appeal. 

Foy,  Q.  C.,  and  E.  laylour  English , contra. 

Boyd,  C. — By  Rule  38,  when  a lunatic  or  person  of  un- 
sound mind  is  defendant,  service  on  the  committee  or  on 
the  person  with  whom  the  person  of  unsound  mind  resides, 
or  under  whose  care  he  or  she  is,  shall,  unless  otherwise 
ordered,  be  deemed  good  service  on  such  defendant. 

By  Rule  39,  no  further  proceedings  are  to  be  taken 
against  such  defendant  who  has  no  committee,  until  a 
guardian  ad  litem  is  appointed. 

By  Rule  69,  the  plaintiff*  may  apply  for  an  order  that 
the  Official  Guardian  or  other  proper  person  be  assigned 
guardian  of  such  defendant,  by  whom  he  may  appear  and 
defend  the  action.  But  such  order  shall  not  be  made  unless 
it  appears  that  the  writ  was  duly  served,  and  that  notice 
of  the  application  was  served  upon  or  left  at  the  house  of 
the  person  with  whom  or  under  whose  care  such  defen- 
dant was  at  the  time  of  serving  the  writ. 

In  this  case  the  Master  at  Ottawa  appointed  the  Official 
Guardian  to  represent  the  lunatic  defendant  as  guardian 
ad  litem , without  notice  being  served  as  directed  by 
Rule  69. 

By  Rule  124,  lunatics  may  defend  any  action  by  their 
guardian  appointed  for  that  purpose  in  manner  practised 
in  the  Court  of  Chancery  before  the  passing  of  the  Judica- 
ture Act.  Defence  was  made  by  the  Official  Guardian  ; I 
suppose  in  the  usual  formal  way,  as  no  other  defence  was 
required  upon  the  facts. 

A judgment  or  decree  of  foreclosure  was  then  obtained 
in  Chambers  against  all  the  defendants,  infants  and  him  of 
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unsound  mind,  under  the  practice  which  it  is  said  is  sanc- 
tioned by  General  Orders  431  and  645,  as  recognized  and 
adopted  by  Rule  3 of  the  Judicature  Act. 

General  Order  434  provides  that  in  an  ordinary  suit  of 
foreclosure  or  sale  against  infants  (representing  the  mort- 
gagor) where  no  defence  is  set  up  in  the  answer,  the  cause 
is  not  to  be  set  down  in  Court  by  way  of  motion  for  a decree  ; 
but  is  to  be  applied  for  in  Chambers  upon  affidavits  of  the 
due  execution  of  the  mortgage,  and  such  other  facts  and 
circumstances  as  entitle  the  plaintiff  to  a decree. 

General  Order  645  is  in  these  words  : “ Order  434  shall 
apply  to  cases  in  which  an  adult  is  interested  in  the  estate 
as  well  as  an  infant,  and  also  to  suits  for  redemption.” 

It  was  passed  to  overcome  the  difficulty  pointed  out  in 
Fullerton  v.  Keely,  9 C.  L.  J.  N.  S.  54,  which  followed 
the  unreported  case  decided  by  Strong,  V.  C.,  of  Lloyd  v. 
Burke.  That  difficulty  arose  where  the  combined  action 
of  the  registrar  granting  a praecipe  decree  against  adults, 
and  of  the  referee  in  Chambers  making  a decree  against 
infants,  had  to  be  invoked  in  order  to  procure  a complete 
judgment.  The  term  adult  used  in  the  order  thus  gets 
its  interpretation  as  meaning  one  grown  up  to  the  age  of 
man,  as  opposed  to  infant , meaning  one  who  is  under  age. 
There  was  no  intention  to  use  the  term  so  as  to  include 
lunatics  or  persons  of  unsound  mind.  These  form  a class 
who  stand  by  themselves  in  the  statute  book,  general 
orders,  and  in  the  rules  of  Court,  and  they  are  to  be 
regarded  as  distinct  from  infants  and  adult  parties.  Order 
645  was  passed  on  10th  January,  1879,  when  a number  of 
other  orders  were  promulgated  in  which  the  term  adult 
was  used  with  the  meaning  of  a person  competent  to  act 
for  himself:  see  Orders  638  and  640.  Such  is  the  meaning 
to  be  attributed  to  the  term  when  used  in  General  Order 
645.  That  such  is  the  proper  construction  is  also  manifest 
when  the  case  of  a sole  defendant,  being  of  unsound  mind, 
is  considered.  There  is  no  jurisdiction  in  such  a case  to 
award  a judgment  or  decree  in  Chambers.  By  General 
Order  435  a judgment  on  proecipe  might  be  obtained 
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against  an  adult  defendant  sui  juris  who  had  no  defence 
to  the  mortgage  action;  but  this  provision  does  not  extend 
to  one  who  cannot  admit  or  consent  to  judgment.  Nor  is 
there  any  order  giving  jurisdiction  in  case  of  a lunatic 
defendant  to  a Judge  in  Chambers.  The  motion  for  judg- 
ment in  such  a case  would  be  under  Rule  315 : see  Kirk- 
patrick v.  Howell,  22  Gr.  94;  G.  O.  Chy.  518;  and  Byrne 
v.  Byrne , 5 L.  R.  Ir.  136,  n. 

I agree  with  the  Master  that  there  was  no  jurisdiction 
in  Chambers  to  make  the  judgment  of  foreclosure  in  ques- 
tion, and  though  his  attention  was  not  called  to  the  General 
Orders  now  relied  on,  I think  they  do  not  aid  the  appellant’s 
contention. 

Another  point  that  is  very  formidable  is,  that  the  lunatic 
was  not  properly  represented  by  the  Official  Guardian. 
The  express  provision  of  Rule  69  was  disregarded,  which 
requires  that  an  order  to  appoint  a guardian  shall  not  be 
made  without  notice  to  those  in  charge  of  the  lunatic. 
Though  the  order  was  made  ex  parte , the  Official  Guardian 
was  justified  in  acting  under  it;  no  duty  is  cast  upon  him 
of  investigating  the  proceedings  leading  up  to  his  appoint- 
ment : Hamilton  v.  Hamilton , 2 Ch.  Chamb.  R.  160.  Yet 
notwithstanding  all  that  happened,  though  the  relatives 
were  communicated  with,  and  all  precautions  were  taken 
to  protect  the  lunatic’s  rights,  yet  I am  not  prepared  to  say 
that  this  will  operate  as  a waiver  of  the  irregularity 
so-called.  This  kind  of  order  falls  rather  under  the 
designation  of  an  erroneous  order,  for  the  making  of  which 
there  was  no  proper  foundation,  than  an  irregular  one,  to 
which  latter  the  principle  of  waiver  may  be  applicable  : 
Levi  v.  R ard,  1 Sim.  & Stu.  334. 

The  result  is  that  the  appeal  is  dismissed,  with  costs. 


[Carried  to  the  Court  of  Appeal.] 
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Platt  v.  The  Grand  Trunk  R.  W.  Co. 

Costs — Taxation — Appeal — Copies  of  opinions  of  Judges — Objections. 

Upon  an  appeal  to  a Judge  in  Chambers  from  the  taxation  of  costs  by  a 
local  taxing  officer,  where  the  bill  was  referred  to  one  of  the  taxing 
officers  at  Toronto  as  upon  a revision  ; 

Held,  that  there  should  be  no  costs  of  the  appeal  and  revision  unless 
substantially  entire  success  was  with  one  party  or  the  other. 

Charges  for  procuring  copies  of  opinions  of  Judges  in  another  action  for 
the  instruction  of  counsel  should  not  be  taxed  as  between  party  and 
party. 

.An  appeal  should  not  be  allowed  as  to  any  item  not  included  in  the  objec- 
tions put  in  to  the  taxation. 

[September  26,  1887. — Boyd,  C.] 

An  appeal  by  the  defendants  from  a local  officer’s  taxa- 
tion of  the  plaintiff’s  costs  of  the  action  as  against  the 
•defendants. 

The  defendants  objected  in  whole  or  in  part  to  items  in 
the  bill  as  taxed  amounting  in  the  aggregate  to  $115. 
The  whole  bill  was  taxed  at  $420.  When  the  appeal  came 
before  a Judge  in  Chambers  an  interim  order  was  made 
by  consent,  referring  the  bill  to  one  of  the  taxing  officers 
at  Toronto,  as  upon  a revision,  to  examine  the  items 
objected  to  and  to  certify  his  conclusion  upon  them  to  the 
Judge.  The  officer  certified  that  in  his  judgment  certain 
items  objected  to,  amounting  in  the  aggregate  to  $34, 
should  be  taxed  off 

The  defendants  then  moved  before  the  Judge  in  Cham- 
bers for  an  order  as  upon  their  appeal  and  the  certificate 
of  the  taxing  officer,  and  for  the  costs  of  the  appeal  and 
reference.  They  also  asked  to  include  in  their  appeal  an 
item  of  $10  allowed  to  the  plaintiff*,  to  which  objection  had 
not  previously  been  made. 

The  plaintiff  objected  to  one  of  the  conclusions  of  the 
taxing  officer,  viz : that  a sum  of  $17.50,  paid  for  copies  of 
the  opinions  delivered  by  the  Judges  of  the  Supreme  Court 
in  a case  of  Platt  v.  Attrill,  should  not  be  taxed  to  the 
plaintiff.  This  expenditure  was  incurred  because  the 
decision  in  Platt  v.  Attrill  affected,  or  was  supposed  to 
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affect,  the  merits  of  this  case,  and  the  judgments  therein 
were  not  reported  till  after  this  action  had  been  for  some 
time  ripe  for  trial.  The  copies  of  the  opinions  were  used 
in  making  up  briefs  for  the  instruction  of  counsel,  but  not 
as  evidence,  or  in  any  other  way. 

H.  Cassels,  for  the  defendants. 

T.  Langton,  for  the  plaintiff. 

Boyd,  C. — I do  not  think  I should  admit  any  question 
as  to  an  item  not  included  in  the  objections  put  in  to  the 
original  taxation.  As  to  the  copies  of  judgments,  they 
were  not  evidence,  nor  was  any  attempt  made  to  use  them 
as  such.  They  were,  perhaps,  necessary  for  the  instruction 
of  counsel ; but  in  that  view  they  could  not  be  taxed  as 
against  the  opposite  part}7',  but  only  between  solicitor  and 
client.  Nor  should  there  be  any  costs  of  appeal  to  either 
party.  The  success  was  divided : the  appellant  succeded 
as  to  some  of  the  items  objected  to,  and  failed  upon  others. 
On  an  appeal  of  this  kind  there  should  be  costs  only  where 
there  is  substantially  entire  success  with  one  party  or  the 
other. 
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Pierce  v.  Palmer. 

Statement  of  claim,  delivery  of— Irregularity — Waiver. 

Upon  the  defendant’s  application  to  dismiss  the  action  for  want  of  prose- 
cution,  an  order  was  made  on  the  6th  May,  that  upon  payment  "by  the 
plaintiff  of  $20  costs  within  18  days,  and  upon  his  delivering  his  state- 
ment of  claim  within  the  same  time,  the  defendant’s  application  was 
dismissed.  On  the  26th  May,  after  the  expiry  of  the  18  days,  the 
plaintiff  filed  his  statement  of  claim,  delivered  a copy  to  the  defen- 
dant’s solicitors,  and  tendered  them  $20,  which  they  refused  to  accept. 
They  also  declined  to  admit  service  of  the  statement  of  claim,  but 
retained  it  in  their  possession.  On  the  3rd  June  an  order  was  made 
extending  for  one  week  the  time  for  filing  and  delivering  the  statement 
of  claim  and  paying  the  $20.  This  order  did  not  provide  that  the 
statement  of  claim  already  delivered  should  stand.  Within  the  week 
the  plaintiff  paid  the  $20,  and  nine  days  afterwards  signed  judgment 
against  the  defendant  for  default  of  defence,  upon  the  statement  of 
claim  delivered  on  the  26th  May. 

Held,  affirming  the  decision  of  the  Master  in  Chambers,  that  although  the 
plaintiff  was  wrong  in  filing  and  serving  his  statement  of  claim  before 
paying  the  costs,  this  irregularity  was  waived  and  the  service 
became  effective  when  the  costs  were  afterwards  received,  they  being 
paid  under  the  order  of  the  3rd  June. 

[September  14,  1887. — The  Master  in  Chambers .] 
[September  28,  1887. — Boyd,  C.] 

An  application  by  the  defendant  to  set  aside  a judgment 
entered  by  the  plaintiff  upon  default  of  delivery  of  a state- 
ment of  defence.  The  motion  was  upon  the  ground  that 
the  delivery  of  the  statement  of  claim  was  irregular.  The 
facts  appear  in  the  judgment  of  the  Master  in  Chambers. 

C.  J.  Holman,  for  the  motion. 

Hoyles , contra. 

The  Master  in  Chambers. — Upon  looking  at  the  word- 
ing of  the  orders  made  in  Chambers  in  this  case,  I cannot 
see  where  any  doubt  can  arise,  under  the  facts,  that  the 
judgment  signed  by  the  plaintiff  is  regular. 

On  the  6th  May  last,  on  a motion  by  defendant  to  dis- 
miss the  plaintiff’s  suit  for  default  in  delivering  his  state- 
ment of  claim,  an  order  was  made  that  upon  payment  of 
$20  costs  within  eighteen  days  from  said  6th  May,  and  upon 
filing  his  statement  of  claim  within  the  same  time,  defend- 
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ant’s  said  motion  should  be  dismissed.  The  plaintiff  failed 
to  comply  with  that  order,  his  failure,  as  afterwards  ex- 
plained, having  arisen  from  a delay  which  had  occurred  in 
the  post  office.  On  the  26th  May,  however,  the  plaintiff* 
filed  his  statement  of  claim  (two  days  too  late,  it  seems  to 
me),  and  delivered  a copy  to  the  defendant’s  solicitors,  and 
tendered  to  them  the  $20  costs.  The  costs  the  defend- 
ant’s solicitors  refused  to  accept,  and  declined  to  give  any 
admission  of  service  of  the  statement  of  claim.  The  state- 
ment of  claim,  however,  was  retained  by  the  defendant’s 
solicitors.  No  doubt  they  meant  to  signify  that  they  did 
not  accept  service  of  the  paper  because  made  too  late.  The 
paper  they  nevertheless  retained  in  their  possession. 

On  the  3rd  of  June  an  order  was  made  in  Chambers 
“ that  the  time  for  filing  and  delivering  the  statement  of 
claim  herein  and  paying  the  sum  of  $20,  as  required  by 
the  order  of  the  6th  May,  be  and  the  same  is  hereby  ex- 
tended until  one  week  from  the  date  of  this  order,”  (3rd 
June).  Upon  that,  within  the  week  so  given,  the  plaintiff* 
duly  paid  the  costs,  and  nine  days  afterwards  signed  judg- 
ment against  the  defendant. 

What  is  the  effect  of  these  two  orders  ? The  order  of  3rd 
June  had  a relation  backwards  as  well  as  forwards,  and 
when  it  extended  the  plaintiff’s  time  it  made  the  time  given 
to  the  plaintiff  one  continuous  period  from  the  6th  May  to 
one  week  from  the  3rd  June.  There  was  no  break  in  it; 
it  ran  continuously  from  the  making  of  the  first  order  to 
the  end  of  the  time  mentioned  in  the  second  order  (I  refer 
to  Lord  v.  Lee , L.  It.  3 Q.  B.  404  ; May  v.  Har  court , 13 
Q.  B.  D.  688  ; and  Denton  v.  Strong,  L.  R.  9 Q.  B.  117), 
and  so  the  order  of  3rd  June  made  the  filing  and  ser- 
vice on  the  26tli  May  good,  provisionally  upon  the  costs 
being  paid  within  the  extended  time.  The  costs  were  duly 
paid  and  received  on  the  second  occasion,  and  the  effect  of 
all  was  that  the  defendant  was  bound  to  put  in  his  defence 
in  eight  days  after  payment  of  the  costs. 

I think  the  judgment  regular.  As  to  the  affidavit  of 
merits,  it  is  insufficient.  There  would  have  been  no  difficulty 
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in  obtaining  an  affidavit  from  the  defendant.  Under  the 
eircumstances  of  this  case,  before  entertaining  an  applica- 
tion on  the  merits,  it  would  certainly  be  stipulated  that 
the  defendant  should  bring  the  money  into  Court,  for  the 
defendant  has  removed  all  his  property  to  Dakota.  I do 
not  desire  to  preclude  him  by  my  order  now  from  such  an 
application,  if  he  desires  to  make  one. 

I dismiss  this  motion,  with  costs. 


The  defendant  appealed,  and  the  appeal  was  argued  by 
the  same  counsel  on  the  26th  September,  1887. 

Boyd,  C. — At  first  I was  inclined  to  differ  from  the 
Master’s  reading  of  the  two  orders  of  the  6th  May  and  3rd 
June,  but  upon  further  reflection  I think  his  conclusion  is 
right.  The  plaintiff  was  wrong  in  filing  and  serving  his 
statement  of  claim  before  paying  the  costs,  but  the  copy 
served  was  retained  by  the  defendant.  This  service  was 
no  doubt  irregular,  but  the  irregularity  was  waived  and 
the  service  became  effective,  when  the  costs  were  after- 
wards deceived,  they  being  paid  under  the  order  extending 
the  time.  It  would  seem  a needless  proceeding  to  file  and 
serve  another  statement  of  claim,  a fac  simile  of  the  former. 
But  though  in  strict  practice  the  defendant  has  no  right 
to  set  aside  the  judgment, rT  think  that  the  frame  of  the 
plaintiff’s  order  ot  3rd  June  was  calculated  to  mislead 
him  ; for  that  spoke  of  the  time  for  filing  and  delivering 
the  pleading  as  extended  for  a week,  implying  that  there 
had  been  theretofore  no  filing  or  delivery.  For  this  reason 
I would  let  the  defendant  in  to  defend  on  paying  into 
Court  or  securing  to  the  plaintiff  $700  on  account  of  his 
cause  of  action.  If  this  is  accepted  in  a»month,  there  will 
be  no  costs  of  appeal,  if  not,  I dismiss  the  appeal,  with 
costs. 
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McMaster  et  al.  v.  Mason. 


Discovery — Examination  of  witness — Production  of  documents — Fraud — 
Rules  109,  285. 

In  an  action  of  ejectment,  where  the  plaintiff  claimed  title  under  a con- 
veyance from  the  father  of  the  defendant  in  1885,  and  the  defendant 
claimed  by  virtue  of  possession  since  1874,  under  a verbal  agreement  to 
purchase  made  with  his  father,  and  the  defendant  said  on  his  examina- 
tion that  he  had  paid  his  father  money  on  account  of  the  purchase, 
which  he  had  entered  in  his  father’s  books,  an  order  was  made  for 
examination  of  the  father  and  production  of  his  books  for  the  purpose 
of  discovery  before  the  trial. 

Held,  by  the  Master  in  Chambers,  that  the  father  might  have  been  made 
a party  under  Rule  109,  on  the  ground  of  his  having  been  a party  to  a 
fraud  in  conveying  land  to  the  plaintiffs  after  he  had  made  an  agree- 
ment with  his  son,  and  such  being  the  case,  there  was  no  doubt  of  his 
liability  to  be  examined’ under  Rule  285. 

[October  7,  1887. — The  Master  in  Chambers .] 
[October  19,  1887. — Galt,  J.] 

This  was  an  action  of  ejectment. 

The  plaintiffs  claimed  under  a conveyance  from  the 
father  of  the  defendant  in  1885.  They  had  also  taken  a 
mortgage  from  the  father  in  1876  to  secure  an  indebted- 
ness. 

The  defendant  claimed  title  by  possession,  saying  that 
he  had  gone  into  possession  of  the  land  in  question  in 
1874  under  a verbal  agreement  with  his  father  to  pur- 
chase, and  had  paid  his  father  money,  which  he  had 
entered  in  his  father’s  books. 

The  plaintiffs  moved  under  rule  285,  0.  J.  A.,  for  an 
order  to  examine  the  father  and  to  obtain  production  of 
the  father’s  books  for  discovery. 


Walter  Macdonald , for  the  plaintiffs,  cited  Murray  v. 
Warner,  11  P.  R.  440. 

F.  E.  Hodgins,  for  the  defendant,  cited  Carnegie  v. 
Federal  Bank,  10  P.  R.  69  ; Hooey  v.  Gilbert,  12  P.  R. 
114  ; lnd  v.  Emmerson,  12  App.  Cas.  300. 

The  Master  in  Chambers. — If  the  son’s  examination 
shews  the  truth  on  his  part,  it  argues  a case  of  fraud 
against  the  plaintiffs  on  the  part  of  the  father  and  son. 
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Defendant  says  : In  187ft  I went  into  business  with  my 
father  in  the  dry  goods  trade.  I continued  with  him  until 
he  failed.  The  style  of  the  firm  was  Mason  & Son.  The 
defendant  knew  of  the  mortgage  to  plaintiffs,  and  said 
nothing.  He  says  he  was  nominally  “Son”  in  Mason  & Son. 
Defendant  did  a good  deal  of  the  buying ; did  it  princi- 
pally. Does  not  know  whether  the  merchants  understood 
he  was  a member.  Did  not  know  how  it  was  registered, 
but  believed  it  was  registered  in  the  name  of  Mason  as 
proprietor,  but  to  go  under  the  style  of  S.  Mason  & Son. 

It  is,  I think,  very  material  that  the  dealings  between 
the  father  and  son  should  be  thoroughly  examined,  much 
more  deliberately  than  can  be  done  at  the  time  of  trial.  At 
present  they  are  secret  between  themselves,  except  so  far  as 
the  son  has  chosen  to  state.  If  what  the  son  states  is  true, 
the  father  seems  to  have  acted  deceitfully  towards  the 
plaintiffs,  and  being  the  plaintiffs’  grantor,  I think  that  he 
should  be  examined,  and  produce  all  his  books  and  papers 
for  examination.  It  is  surely  in  the  interests  of  justice. 

I think,  even,  that  if  the  plaintiffs  had  sought  it — viewing 
the  relation  of  the  father  to  the  plaintiffs — the  apparent 
fraud  he  has  been  party  to  in  the  transaction,  and  also  his 
relations  to  the  son  in  that  transaction,  that  the  father 
might  have  been  made  a defendant  under  rule  109.  And 
I also  think  that  where  a party  might  be  made  a defen- 
dant under  that  rule  on  the  ground  of  his  being  a party 
to  a fraud  in  the  transaction — he  being  the  grantor  of  both 
claimants — that  that  fact  is  decisive  of  his  liability  to  be 
examined  under  rule  285. 

The  defendant  appealed  from  this  decision.  The  appeal 
was  argued  by  the  same  counsel. 

Galt,  J.,  dismissed  the  appeal,  and  affirmed  the  Master’s 
order.  Costs  in  the  cause. 
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Garner  v.  Tune  et  al. 


Counter-claim — Close  of  pleadings — Notice  of  trial — Rule  180. 

The  defendants  by  counter-claim  delivered  a reply,  which  contained  more 
than  a mere  joinder  of  issue,  to  the  statement  of  defence  and  counter- 
claim of  the  original  defendants.  No  subsequent  pleading  having  been 
delivered,  the  defendants  by  counter-claim,  after  the  lapse  of  four  days, 
served  notice  of  trial. 

Held , that  the  pleadings  were  not  closed,  and  the  notice  of  trial  was  there- 
fore irregular.  The  plaintiffs,  by  counter-claim,  were  entitled  under 
Rule  180  to  twenty-eight  days  from  the  delivery  of  the  defence  and 
counter-claim  in  which  to  amend. 


[October  13,  1887 — The  Master  in  Chambers.'] 
[October  17,  1887— Galt,  J.] 

This  was  an  action  arising  out  of  an  agreement  between 
Thomas  Tune  & Son,  the  defendants  by  original  action,  of 
the  one  part,  and  Mrs.  E.  A.  Garner,  the  plaintiff  by  origi- 
nal action,  and  her  husband,  L.  V.  Garner,  of  the  other  part. 

On  the  23rd  September,  1887,  the  defendants  delivered 
their  defence,  and  in  the  same  pleading  counter-claimed 
against  the  plaintiff  and  her  husband,  who,  on  the  28th 
September,  delivered  a joint  reply  (not  a mere  joinder  of 
issue)  to  the  statement  of  defence  and  counter-claim.  On 
the  6th  October — no  subsequent  pleading  having  been 
delivered  meanwhile — the  Garners  gave  notice  of  trial  for 
the  Assizes  at  Welland,  commencing  on  the  17th  October. 

The  defendants  by  original  action  now  moved  to  set 
aside  the  notice  of  trial  as  irregular,  in  that  it  was  served 
before  the  close  of  the  pleadings. 


Echlin,  for  the  motion.  Rules  174,  175  apply  only  to 
the  original  action,  and  do  not  affect  the  counter-claim. 
The  reply  was  in  reality  a defence  to  the  counter-claim ; 
and  the  plaintiffs  by  counter-claim  have  the  same  time  to 
reply  to  it  as  the  plaintiff  by  original  action  would  have  to 
reply  to  the  statement  of  defence ; or,  at  all  events,  would 
have  twenty-eight  days  from  the  filing  of  the  defence, 
under  Rule  180. 
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German , contra.  The  defendants  Tune  & Son  not 
having:  amended  their  defence  and  counter-claim  within 
four  days  from  the  delivery  of  the  reply,  and  not  having 
obtained  leave  to  plead  thereto,  the  pleadings  in  both 
action  and  counter-claim  were  closed  by  lapse  of  time  on 
the  3rd  October,  and  the  notice  of  trial  was  therefore 
regular. 

The  Master  in  Chambers. — The  point  in  issue  arises 
out  of  a misconception  of  the  meaning  of  the  word 
“ reply”  in  the  rules  referred  to.  A third  party  having  been 
brought  in  by  counter-claim,  and  he  and  the  original 
plaintiff  having  pleaded  to  the  statement  of  defence  and 
counter-claim,  and  not  simply  joined  issue,  the  plaintiffs 
by  counter-claim  cannot  be  deprived  of  their  right  to 
answer  or  plead  to  the  reply  of  the  defendants  by  counter- 
claim, which  is  virtually  a statement  of  defence.  The 
plaintiffs  by  counter-claim  are  at  least  entitled,  under  Rule 
180,  to  twenty-eight  days  from  the  delivery  of  the  defence 
and  counter-claim  in  which  to  amend.  The  notice  of  trial 
must  be  set  aside. 

The  defendants  by  counter-claim  appealed  to  a Judge  in 
in  Chambers. 

Beck,  for  the  appeal. 

Echlin,  contra. 

Galt,  J.,  dismissed  the  appeal,  agreeing  with  the  decision 
of  the  Master  in  Chambers. 
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Re  McRae  and  the  Ontario  and  Quebec  Railway 
Company. 

Costs — Taxation — Appeal — Arbitration — Witnesses—  Subpoenas — R.  S.  C. 
eh.  109,  sec.  8,  sub-secs.  22,  23. 

By  the  Dominion  Railway  Act,  R.  S.  C.  ch.  109,  sec.  8,  sub-sec.  22,  the 
costs  of  an  arbitration  as  to  the  value  of  land  expropriated  for  a railway 
may  be  taxed  by  the  Judge.  The  Judge  in  this  case,  by  an  order  not 
appealed  against,  referred  the  taxation  to  a taxing  officer. 

Held,  that  the  question  whether  the  Judge  had  power  to  delegate  the 
taxation  could  not  be  raised,  and  that  an  appeal  lay  from  the  taxing 
officer  to  the  Judge. 

By  sub-sec.  23  of  sec.  8 of  the  Act,  “the  arbitrators  * * may  examine 

on  oath  * * the  parties,  or  such  witnesses  as  may  voluntarily 

appear  before  them.”  In  this  case  subpoenas  were  issued,  and  witnesses 
attended  upon  them  and  were  examined. 

Held,  that  there  was  no  power  to  compel  the  attendance  of  witnesses,  and 
those  who  attended  must  have  done  so  voluntarily ; there  was  no 
power,  therefore,  to  tax  the  subpoenas  as  such,  but  as  they  operated  as 
notices,  the  proper  costs  of  notices  should  be  allowed,  and  also  the 
costs  of  the  attendance  of  the  witnesses. 

[November  9,  1887. — Proudfoot,  J.] 

An  appeal  by  McRae,  a land-owner,  from  a ruling  of 
Mr.  Thom,  one  of  the  taxing  officers,  upon  taxation  of  the 
appellant’s  costs  of  an  arbitration  under  the  Dominion 
Railway  Act,  for  the  purpose  of  awarding  compensation  to 
the  appellant  for  land  expropriated  by  the  Ontario  and 
Quebec  Railway  Company.  The  officer  refused  to  tax  the 
appellant’s  costs  of  procuring  the  attendance  of  witnesses 
before  the  arbitrators,  upon  grounds  which  appear  in  the 
judgment. 


Aylesworth , for  the  appellant. 

J.  M.  Clark,  for  the  respondents. 

Proudfoot,  J. — This  is  an  appeal  from  the  taxing  officer 
for  refusing  to  tax  the  costs  of  witnesses  who  have  ap- 
peared before  arbitrators  to  give  evidence  as  to  the  value 
of  land  taken  by  the  railway. 

It  is  objected  that  no  appeal  lies  from  the  taxing  officer 
in  a matter  of  this  kind.  As  an  appeal  is  expressly  given 
by  the  Judicature  Act,  rule  417,  the  objection  must  mean 
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that  the  taxing  officer  has  no  power  to  tax.  The  Railway 
Act  indeed  says  that  the  costs  are  to  be  taxed  by  the 
Judge  (a).  The  Judge  has  referred  it  to  the  taxing  officer 
whether  that  be  within  his  power  under  the  Act,  or  by 
virtue  of  inherent  jurisdiction,  is  not  now  the  question,  for 
the  Judge’s  order  of  reference  has  not  been  appealed  from, 
and  I must  assume  that  it  was  in  every  respect  regular  and 
competent. 

But  it  is  said  that  the  witnesses  were  subpoenaed,  and 
did  not  attend  voluntarily,  while  the  Act  only  gives  the 
arbitrators  power  to  examine  witnesses  who  attend  volun- 
tarily ( b ).  That  appears  to  be  so  under  the  Dominion  Rail- 
way Act,  and  the  phrase  has  been  retained  for  many  years 
in  the  various  Railway  Acts  of  Canada.  And  no  authority 
seems  to  be  given  to  the  arbitrators  to  summon  witnesses, 
or  to  issue  subpoenas,  or  to  apply  to  a Court  to  issue  them, 
as  in  the  Ontario  Railway  Act.  I do  not  know  how  the 
subpoenas  in  this  case  were  issued,  but  there  would  seem 
to  be  no  authority  to  tax  them  as  subpoenas. 

Assuming  then  that  there  was  no  power  to  compel  the 
attendance  of  witnesses,  those  who  attended  must  have 
done  so  voluntarily  and  not  under  compulsion,  for  the 
subpoena  had  no  force,  and  no  penalty  was  incurred  by 
refusing  to  obey  it.  The  costs  of  their  attendance,  there- 
fore, should  have  been  allowed. 

Though  there  was  no  authority  to  tax  the  subpoenas  as 
such,  yet  a notice  would  be  required  to  inform  the  witnesses 
of  the  time  and  place  of  the  meeting  of  the  arbitrators, 
and  they  would  have  that  effect,  and  the  proper  sums  as 
for  notices  should  have  been  allowed. 

Modifying  the  taxation  in  this  way,  I allow  the  appeal, 
with  costs. 

(a)  R.  S.  C.  ch.  109,  sec.  8,  sub-sec.  22. 

(b)  R.  S.  C.  cb.  109,  sec.  8,  sub-sec.  23 — “The  arbitrators  * * may 

examine  on  oath  * * the  parties,  or  such  witnesses  as  may  voluntarily 

appear  before  them.” 
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Bull  v.  North  British  Canadian  Investment 
Company  et  al. 


Appeal — Court  of  Appeal — Order  of  Judge  in  Court — Interlocutory  order. 

An  order  was  made  by  a Judge  sitting  in  Court,  directing  the  execution 
by  the  defendants  (mortgagees)  of  a reconveyance  or  discharge,  directed 
by  a previous  judgment,  or  in  default  for  a sequestration. 

Held,  that  an  appeal  to  the  Court  of  Appeal  lay  without  leave,  whether 
the  order  was  to  be  regarded  as  interlocutory  or  not. 

Semble,  per  Hagarty,  C.  J.  0.,  and  Patterson,  J.  A.,  that  such  an  order 
is  not  in  its  nature  interlocutory. 

[November  10,  1887 — The  Court  of  Appeal.'] 

An  action  brought  by  the  plaintiff  against  a loan  com- 
pany and  an  insurance  company,  for  a reconveyance  of 
mortgaged  premises,  or  a discharge  of  the  mortgage  thereon . 
The  question  was,  whether  the  insurance  company  was 
entitled  to  an  assignment  of  the  mortgage  under  a subroga- 
tion  clause  in  the  policy  of  insurance  on  the  mortgaged 
premises. 

The  judgment  (14  0.  R.  322)  was  for  the  plaintiff*,  hold- 
ing that  the  insurance  company  was  not  entitled.  The 
insurance  company  appealed,  but  the  loan  company,  being 
merely  stakeholders,  did  not  do  so. 

The  plaintiff*  without  notice  to  the  insurance  company, 
obtained  an  order  from  O’Connor,  J.,  sitting  in  Court, 
compelling  the  loan  company  to  comply  wdth  the  judgment* 
or,  in  default,  that  a sequestration  should  issue  against  the 
latter  company;  from  which  order  the  loan  company  appealed 
to  the  Court  of  Appeal,  without  having  obtained  leave. 

The  plaintiff  now  moved  to  quash  the  appeal,  on  the 
ground  that  the  order  was  not  appealable  at  all,  being 
interlocutory,  and  that,  at  all  events,  it  was  not  appealable 
without  leave. 

C.  Millar , for  the  motion. 

J.  Maclennan,  Q.C.,  and  D.  Urquhart,  contra. 
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The  Court  refused  the  motion,  with  costs,  referring  to 
the  decisions  in  Whiting  v.  Hovey,  12  A.  R.  119  ; Hately 
v.  Merchants’  Despatch  Go.,  ib.  610  ; Conmee  v.  Canadian 
Pacific  R.  W.  Co.,  ib.  741,  and  holding  that,  whether  the 
order  was  or  was  not  interlocutory,  it  was  appealable, 
and  that  without  leave. 

If  interlocutory,  it  was  such  an  order  as  would  have 
been  appealable  before  the  O.  J.  Act,  and  therefore  would 
now  be  appealable  under  section  35.  Leave  was  not  neces- 
sary under  section  33,  because  the  title  to  real  estate  was 
affected  by  the  order,  or  because  the  section  was  inappli- 
cable to  such  a proceeding. 

Hagarty,  C.  J.  0.,  and  Patterson,  J.  A.,  expressed  the 
opinion  that  the  order  was  not  in  its  nature  interlocutory. 


Re  Hilly ard  et  al.  and  The  Royal  Insurance 
Company. 


Arbitration — Costs — Taxation — Time  and  expenses  in  travelling — Amount 

of  fees. 

Upon  an  appeal  from  the  taxation  of  costs  of  an  arbitration,  which  the 
plaintiffs  were  ordered  to  pay : 

Held,  that  items  in  respect  of  the  loss  of  time  in  travelling  and  travelling 
expenses  of  an  arbitrator  were  properly  disallowed. 

Held,  also,  that  the  amount  to  be  allowed  per  diem  to  arbitrators  and 
counsel  was  a matter  peculiarly  within  the  province  of  the  taxing  officer, 
and  his  decision  should  not  be  interfered  with. 

[November  5,  1887.— Gaft,  J.] 

The  above  named  parties  made  a vpluntary  submission 
to  arbitration.  The  arbitrators  were  J.  H.  Flock,  barrister, 
of  London,  W.  J.  McMurtry,  banker,  of  Port  Hope,  and 
A.  J.  Hewson,  merchant,  of  Cobourg.  The  principal  ques- 
tion referred  was  as  to  the  value  of  a stock  of  dry  goods,  &c., 
destroyed  by  fire.  The  amount  of  the  policy  was  $3,500. 
The  insured  were  awarded  $2,780,  and  were  ordered  by 
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the  arbitrators  to  pay  the  costs.  The  arbitrators  sat  at 
Port  Perry  on  the  23rd,  24th,  ^and  25th  of  August  in  the 
forenoon,  afternoon,  and  evening,  and  on  the  26th  in  the 
forenoon  and  afternoon,  when  the  evidence  was  complete. 
They  also  sat  on  the  evening  of  the  26th  to  consider  their 
award.  They  sat  altogether  about  forty-one  hours. 

The  Master  in  Chambers  byfaorder  under  R.  S.  O.  ch  64, 
sec.  6,  referred  the  taxation  of  the  costs  of  the  Royal 
Insurance  Company  to  the  local  Registrar  at  Whitby,  and 
an  appeal  by  the  company  from  such  taxation  was  brought 
on  before  a Judge  in  Chambers. 

The  local  Registrar  madeJa|memorandum  or  report,  the 
material  parts  of  which  are  as  follows  : “ I do  not  think  the 
matter  was  of  such  difficult,  special,  or  important  nature 
that  the  maximum  should  be  allowed  to  either  counsel  or 
arbitrators.  For  the  most  part  it  was  largely  solicitor’s 
work.  I allow  the  fee  to  counsel  in  respect  of  six  days  of 
six  hours  each,  being  at  the  rate  of  $15  per  day.  I allow 
a fee  to  the  professional  arbitrator,  Mr.  Flock,  in  respect 
of  seven  days  of  six  hours  each,  of  $100.  This  is  substan- 
tially at  a similar  rate  per  diem,  the  arbitrators  having 
been  engaged  about  six  hours  longer.  I allow  Mr.  Mc- 
Murtry  and  Mr.  Hewson  $50  each  for  the  same  time,  of 
course,  as  Mr.  Flock.  These,  in  my  opinion,  are  fair  and 
reasonable  allowances  under  the  circumstances  of  this  case. 
I disallow  the  items  in  respect  of  loss  of  time  in  travelling 
and  travelling  expenses.” 

The  appeal  was  argued  on  the  22nd  October,  1887,  by 

A.  H.  Marsh  and  Hilton , for  the  appeal. 

Kappele,  contra. 

Galt,  J. — This  is  an  appeal  from  the  decision  of  the 
local  Registrar  at  Whitby  on  the  taxation  of  a bill  of  costs 
of  an  arbitration  between  these  parties  in  which  the  plain- 
tiffs were  ordered  to  pay  the  costs  of  the  arbitration. 
There  were  three  arbitrators,  one  of  whom  was  a profes- 
sional gentleman  residing  in  London.  The  defendants 
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contend  that  the  Registrar  was  wrong  in  disallowing  the 
items  in  respect  of  loss  of  time  in  travelling  and  travelling 
expenses.  In  my  opinion  his  decision  is  right ; it  appears 
to  me  most  unreasonable  to  saddle  the  opposite  party  with 
such  charges.  Then,  as  to  the  per  diem  allowance,  there 
is  no  complaint  as  to  the  manner  in  which  the  time  has 
been  computed,  viz.,  allowing  six  hours  per  diem , although 
in  my  opinion  some  question  might  have  been  raised ; 
but  a question  is  raised  as  to  the  amount  allowed  per  diem 
to  the  counsel  retained  and  the  arbitrators  engaged  on  the 
reference.  The  amount  allowed  is  considerably  above  the 
minimum  mentioned  in  the  statute,  and  the  learned 
Registrar  was  of  opinion  that  the  subject  matter  was 
principally  one  of  detail,  as  appears  from  his  report.  This 
was  peculiarly  within  his  province,  and  I see  no  reason 
why  his  decision  should  be  set  aside. 

Motion  dismissed.  As  the  motion  did  not  ask  for  costs, 
there  will  be  no  costs. 
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Ke  Monteith — Merchants  Bank  v.  Monteith. 


Costs — Solicitor  appointed  by  Master — G.  0.  Chy.  218. 

During  a reference  in  an  administration  suit  the  Master  appointed  the 
solicitor  for  one  of  the  unsecured  creditors  of  the  estate  in  question  to 
represent  the  general  body  of  unsecured  creditors.  The  Imperial  Bank 
were  unsecured  creditors  of  the  estate  ; they  sent  in  a claim  to  the  ad- 
ministrator in  answer  to  the  statutory  advertisement  for  creditors,  but 
did  not  prove  their  claim  before  the  Master.  The  nomination  of  the 
one  solicitor  for  the  unsecured  creditors  was  an  ex  parte  proceeding,  of 
which  the  bank  were  not  notified  till  a year  afterwards. 

Held,  that,  in  the  absence  of  contract  or  of  an  order  of  the  Master  made 
under  conditions  contemplated  by  G.  0.  Chy.  218,  the  solicitor  could 
not  recover  from  the  Imperial  Bank  any  portion  of  the  costs  incurred 
on  behalf  of  the  unsecured  creditors  in  contesting  the  claims  of  the 
secured  creditors. 

Held,  also,  that  .the  doctrine  of  ratification  by  silence  or  inaction  did  not 
apply  to  a case  like  this. 

Hall  v.  Laver,  1 Ha.  571,  followed. 

, 0 

[November  4,  1887. — The  Master  in  Chambers.] 
[November  19,  1887. — Boyd,  C.] 

In  the  course  of  a reference  in  this  administration  suit 
the  Master  in  Ordinary  appointed  Mr.  Paterson,  who  was 
acting  as  solicitor  for  one  Parkes,  an  unsecured  creditor  of 
the  estate  being  administered,  to  represent  the  general 
body  of  unsecured  creditors.  In  the  Master’s  office,  and 
upon  appeals  from  the  Master.  Mr.  Paterson,  on  behalf  of 
the  unsecured  creditors,  contested  the  claims  of  the  plain- 
tiffs and  other  secured  creditors  to  certain  warehouse 
receipts,  part  of  the  assets  of  the  estate,  and  incurred 
costs,  a proportionate  part  of  which  he  sought  to  charge 
against  each  of  the  unsecured  creditors. 

This  was  a motion  by  Mr.  Paterson  for  an  order  upon 
the  Imperial  Bank  of  Canada  for  payment  of  their  propor- 
tionate share  of  such  costs. 

The  position  of  the  Imperial  Bank  in  regard  to  this 
claim  sufficiently  appears  from  the  statements  in  the  judg- 
ments. 


J.  A.  Paterson,  for  the  motion. 
Kappele,  contra. 
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The  Master  in  Chambers. — I cannot  see  that  tho 
Imperial  Bank  is  liable  to  the  applicant  for  any  portion 
of  his  costs. 

It  is  true  that  Mr.  Paterson  was  at  an  early  stage  of  the 
case  appointed  by  the  Master  as  the  solicitor  of  the  un- 
secured creditors,  to  conduct  the  litigation  on  their  behalf 
in  the  Master’s  office  in  this  matter.  That  is  under  G.  O. 
Chancery  218.  But  that  order  must  apply  to  contesting 
parties. 

What  the  bank  did  in  the  matter  was  this.  When,  after 
Monteith’s  death,  the  solicitor  of  the  administrator  adver- 
tised, calling  upon  creditors  to  bring  forward  their  claims 
the  bank,  on  the  14th  November,  1883,  put  in  its  claim  to 
$1,044,  by  sending  it  to  the  solicitor  of  the  administrator. 
The  advertisement  had  appeared  on  the  4th  October.  On 
the  6th  of  October  an  order  for  administration  of  the 
estate  was  made ; but  no  advertisement  was  published  in 
the  administration  suit  until  the  following  January.  That 
is  all  the  bank  ever  did  as  to  its  claim.  It  never  filed  or 
proved  the  claim  in  the  Master’s  office,  was  never  repre- 
sented there,  nor  ever  desired  to  be.  It  never  received 
any  notice  of  any  appointment  or  meeting  there,  and 
never  was  one  of  the  contesting  creditors  before  the 
Master,  and  indeed  Mr.  Wilkie,  the  cashier,  swears  that 
he  considered  the  contention  of  Mr.  Paterson  as  to  the 
warehouse  receipts  very  much  against  the  interest  of  the 
bank. 

But  then  Mr.  Paterson  puts  the  case  upon  acquiescence,, 
and  relies  on  the  receipt  by  the  bank  of  his  letter  (put  in) 
of  the  29th  January,  1885. 

The  bank  took  no  course  upon  that  letter.  Mr.  Wilkie, 
the  cashier,  thought  it  did  not  require  attention  or  answer, 
and  the  bank  did  not  attend  the  proposed  meeting.  How 
this,  under  the  then  circumstances  in  which  the  bank 
stood,  can  be  looked  upon  as  implying  acquiescence  in  the 
appointment  of  Mr.  Paterson  as  their  solicitor,  I cannot  see. 

I will  repeat  that  the  bank  had  simply  sent  in  its  claim 
to  the  solicitor  of  the  administrator.  As  to  proceedings  in 
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the  Master’s  office,  the  bank  had  nothing  to  do  with  them, 
never  appeared  there,  nor  had  notice  to  appear  there,  and 
never  were  contesting  parties  as  to  the  matter  for  which 
Mr.  Paterson  was  contending. 

An  appeal  from  this  decision  to  a Judge  in  Chambers 
was  argued  on  14th  November,  1887. 

Hoyles , for  the  appellant. 

Kappele,  for  the  respondent. 

Boyd,  C. — G.  0.  218  is  that  upon  which  the  power  of 
the  Master  rests  to  appoint  one  solicitor  to  represent  a 
number  of  parties  who  have  a common  interest.  It  is  taken 
from  an  English  order  passed  in  1850  (3rd  June,  Order 
2.)  See  Consolidated  Order  XXXV.  Buie  20,  which  is  a 
little  more  fully  worded,  but  both  very  clearly  indicate  the 
scope  of  the  Master’s  powers.  He  must  act  during  a refer- 
ence and  upon  notice  to  those  who  are  the  parties  appearing 
separately.  These  then  being  summoned  before  him  have 
an  opportunity  of  agreeing  upon  the  common  solicitor — if 
they  fail  to  agree  the  Master  can  then  nominate  him.  In 
either  of  these  cases  there  would  be  a direct  connection 
between  the  parties  and  their  common  solicitor,  which  would 
create  an  individual  liability  on  their  part  equivalent  to  a 
retainer.  But  here  the  creditor  sought  to  be  charged  did 
not  even  prove  his  claim  before  the  Master — it  was  sent  in 
to  the  administrator  pursuant  to  the  statutory  notice  and 
allowed  apparently  as  a matter  of  course. 

The  nomination  of  the  one  solicitor  for  the  unsecured 
creditors  appears  to  have  been  an  ex  parte  proceeding,  of 
which  this  creditor  was  not  notified  till  a year  afterwards. 
The  intimation  then  given  was  that,  in  view  of  a contem- 
plated appeal,  the  solicitor  thought  it  “ the  proper  thing  to 
do  in  this  present  case  not  to  bring  any  appeal  without 
the  creditor  knowing  the  circumstances  of  the  case  and 
having  an  opportunity  to  express  his  views.”  The  creditor 
did  not  attend,  and  did  not  pay  any  attention  to  the  notice. 
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It  would  have  been  better  if  he  had  intimated  his  disap- 
proval or  disavowed  his  liability  for  what  was  being  done  ? 
but  his  abstinence  cannot,  I think,  affix  liability  upon  him 
as  if  he  had  retained  the  solicitor.  In  the  absence  of  con- 
tract or  of  an  order  of  the  Master  made  under  conditions 
contemplated  by  General  Order  218,  I do  not  think  the 
solicitor  can  recover  any  portion  of  the  solicitor  and  client 
costs,  or  taxed  costs,  from  the  respondent,  and  the  appeal 
fails. 

The  doctrine  of  ratification  by  silence  or  inaction 
referred  to  in  Beynolds  v.  Howell , L.  R 8 Q.  B.  398,  does  not 
apply  to  a case  like  this  where  the  creditor  was  not  in  any 
sense  a party  to  the  proceedings,  and  where  there  were  a 
number  of  others  who  might  choose  to  authorize  the  solici- 
tor to  litigate  in  their  interest  along  with  his  own  proper 
clients.  I am  bound  by  the  authority  of  Hall  v.  Laver, 
1 Ha.  571  which  decides  that  the  fact  that  a party  (know- 
ing that  his  name  has  without  authority  been  used  as 
plaintiff  by  the  solicitor  of  some  other  plaintiffs)  does  not 
take  any  active  steps  to  have  his  name  expunged,  is  not,  as 
between  that  party  and  the  solicitor,  equivalent  to  a re- 
tainer or  an  adoption  of  the  latter  as  his  solicitor,  so  as  to 
-entitle  the  solicitor  to  recover  personally  any  deficiency 
for  costs  not  covered  by  the  fund  realized  in  that  suit. 

If  the  Master  has  not  given  costs  to  the  Imperial  Ban  k, 
they  should  get  costs  of  this  appeal — otherwise  not. 
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Hands  v.  Upper  Canada  Furniture  Company  et  al. 


Examination — Exclusion  from  examiner's  chambers — Exhibits. 

Upon  an  examination  before  a special  examiner  at  his  chambers  : — (1) 
The  examining  counsel  has  no  right  to  have  a clerk  present  to  assist 
him,  if  the  opposite  party  objects. 

(2)  If  documents  are  produced  by  the  party  under  examination,  the 
opposite  party  is  entitled  to  have  them  marked  as  exhibits. 

(3)  It  is  within  the  discretion  of  the  examiner  to  exclude  from  his  cham- 
bers even  the  solicitor  for  the  examinant,  if  his  presence  interferes,  in 
the  examiner’s  opinion,  with  the  due  execution  of  his  duty  as  examiner. 

# 

[November  22,  1887. — The  Master  in  Chambers.'] 


A motion  by  the  defendants  Wm.  Beatty  & Son  to  obtain 
the  opinion  of  the  Master  in  Chambers  as  to  whether  certain 
rulings  of  W.  I).  Gwynne,  special  examiner,  upon  the 
examination  of  the  plaintiff*  for  discovery,  were  correct. 

The  plaintiff  was  the  claimant  of  goods  seized  by  the 
defendants  under  executions  against  her  husband,  J.  B. 
Hands,  and  an  interpleader  issue  was  directed  in  which  she 
was  plaintiff,  and  the  execution  creditors  were  defendants. 

On  the  examination  Mr.  Echlin  appeared  as  counsel  for 
Wm.  Beatty  & Son,  at  whose  instance  the  examination  was 
had,  and  Mr.  Hands,  who  was  a barrister  and  solicitor,  for 
his  wife,  the  plaintiff. 

Mr.  Hands  objected  to  Mr.  Echlin’s  clerk  being  present. 
Mr.  Echlin  stated  that  he  required  his  assistance  in  copying 
exhibits  and  sorting  his  papers.  The  examiner  sustained 
the  objection,  and  requested  Mr.  Echlin’s  clerk  to  withdraw. 

Mr.  Echlin  took  objection  to  Mr.  Hands’s  presence  as 
likely  to  influence  the  plaintiff,  and  prevent  a fair  examin- 
ation. The  examiner  ruled  that  Mr.  Hands  was  entitled 
to  be  present  as  the  plaintiff’s  solicitor. 

The  examination  proceeded,  subject  to  the  objections,  and 
the  plaintiff  stated  that  she  based  her  claim  to  the  goods 
seized  upon  marriage  articles,  and  a subsequent  bill  of  sale? 
and  also  claimed  that  some  of  the  goods  were  hers  outside 
of  these  documents.  The  plaintiff  produced  the  marriage 
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articles,  the  bill  of  sale,  and  other  documents,  hut  she  and 
her  husband  refused  to  allow  them  to  be  marked  or  filed  as 
exhibits  ; they  did  not  object  to  counsel  for  the  defendants 
having  them  to  look  at.  The  examiner  ruled  that  all  the 
papers  produced  on  the  examination  should  be-  marked  by 
him  as  exhibits. 

The  examination  was  then  adjourned,  and  the  rulings 
were  submitted  to  the  Master. 

Hands,  for  the  plaintiff. 

Echlin , for  the  defendants  Wm.  Beatty  & Son. 

The  Master  in  Chambers. — Of  the  four  questions  as 
to  which  the  parties  requested  me  to  express  an  opinion, 
three  only  remain  : 

1.  As  to  the  examiner  ruling  that  Mr.  Echlin’s  clerk 
could  not  be  present,  upon  the  objection  of  the  opposite 
party ; I think  the  examiner  was  quite  right. 

2.  As  to  marking  the  exhibits  produced,  as  produced  upon 
the  examination,  with  the  date ; I think  the  examiner  was 
quite  right. 

3.  As  to  the  third  question,  Mr.  Hands,  the  husband  of 
Mrs.  Hands,  is  her  solicitor  in  this  suit ; and  the  objection 
came  from  the  defendants  that  he  should  not  be  present  on 
Mrs.  Hands’s  examination  in  the  suit. 

I understand  the  learned  examiner  was  of  opinion  that 
the  fact  that  Mr.  Hands  was  the  solicitor  of  the  examinant, 
took  from  him  all  discretion  in  the  matter,  that  Mr.  Hands 
had  the  right  to  be  present  as  such  solicitor,  at  the  desire 
of  Mrs.  Hands. 

I do  not  mean  at  all  that  the  examiner  was  wrong  in 
allowing  Mr.  Hands  to  remain,  but  I do  think  that  it  would 
be  within  the  discretion  of  the  examiner  to  say  that  he 
should  not  be  present,  noth  with  standing  the  fact  of  his 
being  the  examinant’s  solicitor  in  the  cause,  if  the  examiner 
saw  that  from  his  conduct  his  presence  interfered  with  the 
due  taking  of  the  examination.  I have  not  heard  that  Mr. 
Hands’s  presence  did  in  any  manner  interfere  with  the 
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proper  execution  of  the  order ; and  I do  not  mean  to  in- 
sinuate that  it  did  so.  But  I do  wish  to  express  that 
I think  the  examiner  must  have,  according  to  circumstances, 
a discretion  to  forbid  the  presence  of  any  one  whose 
presence  would,  in  his  opinion,  interfere  with  the  due  execu- 
tion of  his  duty  as  examiner. 


Re  McQuillan  and  The  Guelph  Junction  Railway 
Company. 


Arbitrator — Disqualification — R.  S.  C.  ch.  109,  sec.  8,  sub-sec.  28 — “ The 
Judge  ” — Divisional  Court — Appeal — Certiorari. 

A motion  was  made  to  Galt,  J.,  under  R.  S.  C.  ch.  109,  sec.  8,  sub-sec 
2S,  to  determine  the  validity  of  the  cause  of  disqualification  urged  by 
land-owners  against  the  arbitrator  appointed  by  a railway  company 
under  the  provisions  of  the  Act.  The  objection  was,  that  the  arbitrator 
was  a ratepayer  of  a city  largely  interested  in  the  railway  company  as 
a shareholder  and  creditor.  He  was  not  himself  a shareholder,  nor  had 
he  any  personal  interest  in  the  matter,  except  as  a resident  of  the  city, 
in  which  he  had  no  real  estate,  and  was  assessed  on  income  only. 

Held,  by  Galt,  J. , that  the  arbitrator  was  not  disqualified. 

Held,  by  the  Chancery  Divisional  Court,  that  no  appeal  lay  to  a Divisional 
Court  from  the  decision  of  the  Judge  acting  under  the  statute. 

Held,  also,  that  the  Divisional  Court  had  no  power  to  remove  the  pro- 
ceedings by  certiorari. 

[October  29,  1887 .—Galt,  J.] 

[December  7,  1887. — The  Chancery  Division .] 

These  were  three  arbitrations  under  the  Dominion 
Railway  Act,  R.  S.  C.  ch.  109,  in  respect  to  land  belonging 
to  three  persons  named  McQuillan,  required  for  the  pur- 
poses of  the  Guelph  Junction  Railway  Company.  The 
company  named  as  their  arbitrator  under  the  Act  Mr. 
McKinnon,  the  Local  Master  of  the  Supreme  Court  of 
Judicature  at  Guelph,  but  the  land-owners  objected  to  Mr. 
McKinnon,  on  the  ground  that  he  was  a person  interested 
as  a corporator  and  ratepayer  of  the  city  of  Guelph, 
which  was  a shareholder  and  creditor  of  the  compan)?-. 

The  land-owners  applied  under  the  Act,  sec.  8,  sub-sec. 
28,  to  Galt,  J.,  to  determine  the  validity  or  invalidity  of 
the  cause  of  disqualification  urged  against  Mr.  McKinnon. 


XII.]  RE  M’QUILLAN  AND  GUELPH  JUNCTION  R.  W.  CO.  295 

J.  L.  Murjphy,  for  the  application.  The  city  of  Guelph 
is  in  fact  the  railway  company.  Only  $1,000  of  the 
company’s  capital  has  been  paid  by  other  subscribers,  and 
these  are  citizens  of  Guelph.  The  city's  interest  is  $20,000 
as  a shareholder,  and  $155,000  as  a creditor,  and  the  other 
stockholders  are  released  from  liability  for  the  loan.  The 
amount  is  to  be  raised  by  yearly  assessments  within 
twenty  years  on  all  the  ratable  property  in  the  munici- 
pality. Mr.  McKinnon  is  a member  of  the  corporation  and  a 
ratepayer,  and  is  interested  to  reduce  the  amount  payable 
to  the  applicants,  who  are  foreigners  to  the  corporation 
An  arbitrator  whose  office  combines  the  duties  of  judge 
and  jury  ought  to  be  an  indifferent  person  between  the 
disputants  : referring  to  the  following  authorities : Re  Mus- 
Jcolca  and  Gravenhurst,  6 O.  R.  352 ; Queen  v.  Commis- 
sioners of  Sewers  for  Essex , 14  Q.  B.  D.  561,  578;  Re 
Elliott,  12  Jur.  445  ; Widder  v.  Buffalo  and  Lake  Huron 
R.  W.  Co.,  24  U.  C.  R.  520,  543  ; Dimes  v.  Proprietors  of 
Grand  Junction  Canal,  3 H.  L.  C.  759;  Day  v.  Savage, 
Hob.  87  ; Domat’s  Public  Law,  (Strahan’s  ed.)  Bk.  2, 
Tit  4,  sec.  4,  sub-sec.  14 ; Broom's  Maxims,  5th  ed.,  116- 
122;  Grant  on  Corporations,  194;  Russell  on  Awards, 
5th  ed.,  107,  109. 

Aylesworth,  contra.  The  Legislature  has  amended  the 
law  to  meet  the  decision  in  Re  Muskoka  and  Gravenhurst 
and  the  objection  is  thereby  removed  : 48  Yic.  ch.  39,  sec. 
9,  (O.)  The  interest  disclosed  is  too  slight  to  affect  the 
judgment  of  the  arbitrator,  and  the  maxim  de  minimis 
non  curat  lex  is  applicable.  A ratepayer  may  be  arbitra- 
tor for  his  corporation  : Taylor  v.  County  Commissioners, 
105  Mass.  219 ; State  v.  Crane,  36  N.  J.  L.  R.  394. 

Galt,  J. — There  are  three  cases  between  the  company 
and  three  different  parties.  The  application  is,  “ that  the 
arbitrator  named  by  the  above  named  railway  company 
on  its  behalf  herein  is  disqualified  to  act  as  such  arbitrator 
on  the  ground  of  interest.”  The  application  was  supported 
by  Mr.  Murphy,  and  cause  shewn  by  Mr.  Aylesworth. 
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The  objection  raised  to  the  gentleman  named  as  arbitrator 
is.  that  he  is  a ratepayer  in  the  city  of  Guelph,  and  that 
the  city  of  Guelph  is  largely  interested  as  a shareholder 
and  as  a creditor  of  the  company.  The  arbitrator  named 
is  not  a shareholder  in  the  company,  nor  has  he  any  personal 
interest  in  the  matter,  beyond  the  fact  that  he  resides  in 
the  city  of  Guelph  and  is  assessed  on  his  income ; he  is 
not  a proprietor  of  any  real  estate,  but  is  tenant  of  a 
residence.  In  my  opinion  there  is  no  force  in  the  objection, 
and  these  applications  must  be  dismissed.  There  will  be 
no  costs,  as  the  motion  does  not  ask  for  costs. 

The  land-owners  then  served  notice  of  appeal  to  a 
Divisional  Court  from  the  decision  of  Galt,  J.,  and  the 
appeal  came  on  to  be  heard  on  the  7th  December,  1887, 
before  Boyd,  C.,  Proudfoot  and  Ferguson,  JJ.  The  land- 
owners  also  moved  in  the  alternative,  in  case  the  Court 
should  be  of  opinion  that  no  appeal  lay,  for  a certiorari 
to  remove  the  proceedings  into  the  Divisional  Court,  in 
order  that  the  decision  of  Galt,  J.,  might  be  quashed 
or  rescinded  as  made  in  excess  of  his  authority  as  a special 
tribunal  under  the  Railway  Act. 

J.  L.  Murphy,  for  the  land-owners. 

Aylesworth,  contra,  was  not  called  upon. 

Boyd,  C.,  referred  to  Re  Allen,  31  U.  C.  R.  458  ; Re 
Sheffield  Water  Works  Act,  L.  R.  1 Ex.  54 ; Re  Kingston 
and  Pembroke  R.  W.  Co.  and  Murphy,  11  P.  R.  304  ; Re 
Moorehouse  and  Leak,  13  0.  R.  290;  Smeeton  v.  Collier , 1 
Ex.  457 ; and  said  that  no  appeal  lay.  The  Divisional 
Court  had  a certain  definite  statutory  jurisdiction;  it 
could  entertain  an  appeal  from  a Judge  in  Chambers; 
it  could  not  entertain  an  appeal  from  a Judge  in  Court. 
What  was  there  here  to  shew  that  Mr.  Justice  Galt 
was  acting  as  a Judge  in  Chambers  ? He  was  acting 
under  the  Railway  Act.  By  sec.  8,  sub-sec.  1,  the  expres- 
sion “ Judge,”  in  that  section  means  a Judge  of  the  Supe- 
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rior  Court  of  the  Province.  Sub-sec.  28,  says  that,  “ The 
validity  or  invalidity  of  any  cause  of  disqualification 
* * shall  be  summarily  determined  by  the  Judge”  The 

parties  have  a much  wider  choice  than  they  had  under  the 
C.  S.  C.  ch.  66,  sec.  11.  Under  that  enactment  they 
could  apply  to  the  County  Judge  only  ; now  they  have 
the  choice  of  one  out  of  ten  Superior  Court  Judges,  and 
when  they  have  chosen  one,  he  summarily  determines  the 
matter  under  the  Act.  In  doing  so  he  is  not  exercising 
his  jurisdiction  as  a Judge  in  Chambers,  or  as  the  Court, 
but  a special  statutory  jurisdiction  as  persona  designata. 
We  think  there  is  no  jurisdiction  to  entertain  this  appeal. 
This  is  not  the  place  to  move  for  a certiorari.  We  are 
now  exercising  functions  of  an  appellate  nature  only. 
But  apart  from  this  there  is  no  excess  of  jurisdiction  to 
found  the  right  to  a certiorari.  There  should  be  no  costs. 

Proudfoot  and  Ferguson,  JJ.,  concurred. 

Motion  dismissed. 


Re  Irvine,  a Solicitor. 


Attachment  of  debts — Order  for  costs. 

The  person  to  receive  payment  under  an  order  for  payment  of  costs  only 
is  entitled  to  an  order  attaching  debts  due  or  accruing  due  to  the  person 
to  pay. 

Any  doubt  existing  upon  the  English  cases  and  the  O.  J.  Act  Rules,  is 
cleared  up  by  R.  S.  0.  ch.  66,  sec.  72. 

[December  16,  1887. — The  Master  in  Chambers  A 

A petition  for  payment  over  of  money,  &c.,  by  the  solici- 
tor was  dismissed  by  . an  order  of  the  Court,  with  costs  to 
be  paid  by  the  petitioner  to  the  solicitor,  who  taxed  his 
costs,  and  now  applied  for  an  attaching  order  upon  certain 
moneys  due  to  the  petitioner,  and  for  a garnishing  summons. 
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W.  M.  Douglas,  for  the  solicitor,  referred  to  Rules  366  to 
378. 


The  Master  in  Chambers. — I think  section  72  of  the 
Execution  Act,  ch.  66  R.  S.  O.,  puts  an  end  to  any  doubt 
which  might  have  existed  on  the  English  cases  and  our 
own  rules,  without  the  aid  of  thac  clause.  The  person  to 
receive  payment  under  such  an  order  for  payment  of  costs 
as  that  in  the  present  case  is  entitled  to  writs  of  fieri  facias , 
&c.,  against  the  property  of  the  person  to  pay,  and  is  further 
entitled  to  enforce  payment  of  the  debts  of,  or  accruing  to 
the  person  to  pay,  in  the  same  manner  as  in  the  case  of  a 
judgment  at  law  in  a civil  action. 


Re  Alpha  Oil  Company. 


Company — Winding-up — Appointment  of  liquidator — Costs. 

Upon  a contest  for  the  appointment  of  liquidator  in  a winding-up  pro- 
ceeding it  is  desirable  to  follow  the  rules  for  guidance  to  be  found  in  the 
English  cases  under  the  Winding-up  Acts.  The  Court  abstains  from 
laying  down  any  such  rule  as  that  the  nominee  of  the  petitioning  creditors 
should  have  a preference.  The  Court  will  consider  the  condition  of 
affairs  to  ascertain  what  parties  are  most  interested  in  the  due  adminis- 
tration of  the  estate  in  liquidation,  and  other  things  being  equal  will 
act  upon  their  recommendation. 

And  where  upon  an  application  under  the  Dominion  Act.  the  creditors 
were  those  whose  interests  were  most  to  be  regarded,  and  the  great 
bulk  of  them  favoured  the  appointment  of  the  sheriff  of  Lambton,  and 
opposed  the  nominee  of  the  petitioning  creditors,  and  the  sheriff  resided 
in  the  county  where  the  company’s  operations  were  carried  on,  and 
where  all  its  books  and  assets  were,  was  already  de  facto  liquidator  under 
voluntary  proceedings  taken  pursuant  to  he  Ontario  Act,  and  was  other- 
wise well  qualified  for  the  position,  the  Court  appointed  him  liquidator. 

The  rule  as  to  costs  suggested  in  Be  Northern  Assam  Tea  Co.,  L.  R.  5 Ch. 
App.  644,  followed. 


[December  14,  1887. — Boyd , C.] 

Upon  an  application  for  an  order  for  the  winding-up 
of  the  company  under  the  Dominion  Act,  a contest  arose 
over  the  appointment  of  a liquidator  ; the  petitioning  cre- 
ditors being:  in  favour  of  a Toronto  accountant,  and  the 
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majority  of  the  other  creditors  of  the  Sheriff  of  Lambton, 
who  was  already  acting  as  liquidator  under  voluntary  pro- 
ceedings pursuant  to  the  Ontario  Act,  and  in  whose  baili- 
wick the  company’s  business  had  been  carried  on,  and 
its  books  and  assets  now  were. 

Arnoldi,  for  the  petitioning  creditors. 

Hoyles , for  the  company  and  certain  of  the  shareholders. 

G.  J.  Holman , for  the  sheriff  and  certain  of  the  creditors. 

Boyd,  C. — Upon  the  contest  for  the  appointment  of  liqui- 
dator it  is  desirable  to  follow  the  rule  for  guidance  to  be 
found  in  the  English  cases  under  the  Winding-up  Acts. 
The  Court  abstains  from  laying  down  any  such  rule  as 
this : that  the  nominee  of  the  petitioning  creditors  should 
have  a preference.  The  reasons  are  of  a two-fold  character 
as  given  by  Giffard,  L.  J.,  in  Re  Northern  Assam  Tea  Co., 
L.  R.  5 Ch.  Ap.  644,  647,  (1)  it  would  be  throwing  out  an 
additional  bait  for  trafficking  in  petitions  of  this  description ; 
and  (2)  because  the  plaintiff  in  a winding-up  is  very 
different  from  the  plaintiff  in  a suit.  The  latter,  though  a 
receiver  be  appointed,  is  still  dominus  litis,  and  has  the 
carriage  of  the  proceedings,  whereas  the  official  liquidator 
displaces  the  petitioner,  and  becomes  dominus  litis.  See 
also  Re  Hayland  Co.,  W.  N.  1884,  p.  18,  by  Pearson,  J. 
The  Court  will  consider  the  condition  of  affairs  to  ascer- 
tain what  parties  are  most  interested  in  the  due  adminis- 
tration of  the  estate  in  liquidation,  and  other  things  being 
equal,  will  act  upon  their  recommendation.  Here,  the 
creditors  are  those  whose  interests  are  most  to  be  regarded, 
and  the  great  bulk  of  creditors  favour  the  appointment  of 
the  sheriff.  It  is  said  that  many  of  the  claims  of  these 
creditors  will  be  disputed,  but  whether  that  be  so  or  not, 
it  is  certainly  the  fact  that  a great  preponderance  of  the 
creditors  oppose  the  nominee  of  the  plaintiffs.  It  is  not 
without  some  weight  that  the  sheriff  is  already  de  facto 
liquidator  under  the  voluntary  proceedings  taken  pursuant 
to  the  Ontario  Act,  although  it  may  be  that  those  proceed- 
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ings  were  irregular  or  invalid.  But  a more  influential 
consideration  is  that  the  sheriff  is  resident  in  the  county 
where  the  company’s  operations  were  carried  on,  and 
where  all  its  books  and  assets  are.  It  is  not  necessary  to 
compare  his  experience  and  qualifications  with  those  of 
the  gentleman  supported  by  the  plaintiffs — it  is  enough  to 
say  that  either  of  these  nominees  is  well  qualified  and 
competent  to  be  the  liquidator.  By  appointing  the  sheriff, 
I think  I ensure  the  effective  and  more  economical  winding- 
up  of  the  concern.  In  my  judgment  the  sheriff  is  the 
proper  person  to  be  the  liquidator  of  this  company,  and  I 
appoint  him  upon  giving  such  security  as  may  be  agreed 
upon  by  the  creditors,  to  be  fixed  by  the  Master  at  Sarnia, 
in  case  of  difference. 

I follow  the  rule  suggested  as  to  costs  in  Re  Assam  Tea 
Co.,  and  give  the  costs  of  this  application,  as  to  appointment 
of  liquidator  only,  to  the  successful  creditors — one  set  of 
costs  as  party  and  party  costs,  out  of  the  estate.  Any  costs 
properly  incurred  by  the  sheriff,  heretofore,  to  be  allowed 
out  of  the  estate. 

The  costs  of  the  winding-up  order  to  be  given  to  the 
petitioning  creditors  as  usual. 
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The  British  Canadian  Lumbering  and  Timber 
Company  v.  Grant. 


Company — Winding-up — Order  of  foreign  Court — Defence — Res  judicata. 

In  the  course  of  proceedings  taken  in  Scotland  for  winding-up  the  plain- 
tiffs’ company,  an  order  was  made  by  a Scotch  Court  for  delivery  by 
the  defendant,  as  one  of  the  officers  of  the  company,  of  certain  books 
and  papers  said  to  be  in  his  hands,  and  it  was  provided  that  in  case  of 
default  the  liquidator  might  proceed  against  the  defendant,  who  lived 
in  Ontario,  in  any  Court  in  Ontario  having  authority  to  compel  delivery, 
and  upon  default  this  action  was  brought  for  that  purpose. 

Held , that  there  was  and  could  be  no  final  adjudication  of  rights  by  the 
order,  for  it  could  only  be  operative  by  enforcing  it  against  the  person 
of  the  defendant  by  attachment  for  disobedience,  and  such  enforcement 
could  not  be  of  extra-territorial  efficacy.  There  was  no  power  in  a 
winding-up  proceeding  to  pronounce  an  order  equivalent  to  a final  judg- 
ment on  the  merits,  based  upon  service  of  a person  out  of  the  juris- 
diction of  the  Scottish  Court. 

And  an  order  striking  out  the  defence  in  the  action  on  the  ground  that  it 
was  res  judicata  by  the  order  of  the  Scottish  Court  was  rescinded. 
Semble,  that  the  order  of  the  Scottish  Court  should  have  been  limited  to 
such  books  and  papers  as  were  in  the  hands  of  the  defendant  at  its  date. 

[December  14,  1887. — Boyd,  C.] 

The  plaintiffs  were  a Scotch  company,  incorporated 
under  the  Imperial  Joint  Stock  Companies’  Act,  1862,  to 
carry  on  the  lumbering  business  in  Canada. 

The  head  office  of  the  company  was  in  Edinburgh, 
Scotland,  and  the  head  office  for  Canada  was  in  Toronto, 
but  the  company  carried  on  an  extensive  business  in  the 
Ottawa  district,  and  had  an  office  in  the  city  of  Ottawa 
under  the  superintendence  of  the  defendant.  At  this 
office  were  kept  books  of  account,  showing  all  transac- 
tions in  connection  with  the  Ottawa  business,  and  to  this 
office  reports  were  made  of  the  business  done  up  the 
Ottawa  river  at  the  shanties.  The  company  aiso  had  a 
large  mill  at  Ottawa,  and  the  reports  were  made  from 
the  mill  to  the  office  in  Ottawa.  Large  sums  of  money 
were  paid  out  and  received  by  the  officers  at  Ottawa, 
and  these  transactions  all  appeared  in  the  books  kept  at 
the  Ottawa  office  under  the  defendant. 

The  company  went  into  liquidation  in  Edinburgh,  Scot- 
land, in  the  month  of  April,  1884,  and  the  liquidation 
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was  ordered  to  be  carried  on,  under  the  supervision  of 
the  Court  of  Session,  Edinburgh,  by  one  Chiene,  who  had 
been  appointed  liquidator  of  the  company. 

The  liquidator  presented  a petition  to  the  Court  of 
Session,  Edinburgh,  asking  for  an  order  compelling  the 
defendant  to  deliver  up  to  him  or  to  his  agent  the  books, 
papers,  and  documents  in  his  possession  belonging  to  the 
company.  When  this  petition  came  before  the  Court  of 
Session,  it  was  ordered  that  notice  of  the  application 
should  be  served  on  the  defendant  in  Ottawa,  and  the  case 
was  adjourned  for  sufficient  time  to  give  the  defendant  an 
opportunity  to  appear  and  oppose  the  petition  if  he  desired 
to  do  so. 

The  petition,  with  a notice  endorsed  on  it  that  an  appli- 
cation would  be  made  after  four  weeks  from  service  for 
an  order  calling  upon  the  defendant  to  deliver  up  to  the 
liquidator,  or  his  duly  authorized  agent  in  Canada,  the 
whole  of  the  books,  papers,  or  other  property  or  effects 
which  belonged  to  the  company  and  were  in  the  defen- 
dant’s custody,,  or  within  his  control,  or  had  been  in  his 
custody  or  within  his  control,  at  or  since  the  date  of 
the  liquidation  of  the  company,  and  also  stating  that  the 
court  would  be  asked  to  authorize  the  liquidator  or  his 
agent  in  Canada,  in  the  event  of  the  defendant  refusing 
or  failing  to  give  up  the  said  books,  papers,  and  docu- 
ments, to  proceed  against  the  defendant  in  the  proper 
court  in  Canada  having  authority  to  deal  with  the  mat- 
ter, was  duly  served  personally  on  the  defendant,  and 
after  the  expiry  of  the  four  weeks  the  Court  of  Session 
was  again  moved  for  an  order  against  the  defendant  in 
the  terms  above  mentioned.  The  defendant  failed  to  ap- 
pear, and  the  Court  of  Session,  thereupon,  on  the  4th  of 
March,  1887,  made  the  following  order : 

“ Edinburgh,  4th  March,  1887.  The  Lords  having  re- 
sumed consideration  of  the  note  for  the  liquidator,  No.  41 
of  process,  with  the  certificate  endorsed  on  the  copy  thereof^ 
No.  44  of  process,  of  intimation  made  in  terms  of  the  pre- 
ceding interlocutor,  to  Allan  Grant,  now  or  lately  lumber 
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merchant,  Ottawa,  Canada,  ordain  him  to  deliver  up  to  W. 
H.  Lockhart  Gordon,  solicitor,  Toronto,  or  to  such  other 
person  as  the  liquidator  shall  authorize  to  receive  delivery 
thereof,  the  whole  hooks,  papers,  or  other  property  or  effects 
which  belong  to  the  British  Canadian  Lumbering  and  Tim- 
ber Company,  Limited,  and  are  in  his  custody  or  within  his 
control  or  have  been  in  his  custody  or  within  his  control 
at  or  since  the  21st  day  of  April,  in  the  year  1884,  when 
the  company  went  into  liquidation  : Authorize  the  liqui- 
dator and  the  said  W.  H.  Lockhart  Gordon,  or  other  person 
duly  authorized  by  the  liquidator,  in  his  and  the  company’s 
name,  in  the  event  of  the  said  Allan  Grant  failing  to  com- 
ply with  this  order,  to  proceed  against  him  in  the  High 
Court  of  Justice  in  Canada,  or  other  Court  having  authority 
to  compel  delivery  of  the  said  books,  property,  and  effects; 
and  decern  ad  interim  .” 

The  defendant  was  duly  served  with  this  order,  but 
having  still  refused  to  give  up  the  said  books,  papers,  and 
documents,  an  action  was  commenced  by  the  company 
against  the  defendant  to  enforce  their  delivery. 

The  plaintiffs’  statement  of  claim  recited  that  the  com- 
pany was  a British  Company,  incorporated  under  the  Im- 
perial Companies’  Act,  1862,  and  that  the  company  was 
being  wound  up  in  Edinburgh  under  the  supervision  of  the 
Court  of  Session,  Edinburgh,  which  the  statement  of  claim 
stated  was  the  Court  having  jurisdiction  in  that  behalf. 
The  statement  of  claim  further  stated  the  presentation  of 
the  above  petition  to  the  Court,  the  order  of  the  Court  to 
serve  same  on  the  defendant,  and  the  second  application 
to  the  Court  after  service  of  the  same  on  the  defendant  : 
ft  then  set  out  verbatim  the  order  made  by  the  Court  on 
the  4th  day  of  March,  1887,  and  also  the  100th  section  of 
the  Imperial  Companies’  Act,  1862,  which  was  as  follows : 

“ The  Court  may,  at  any  time  after  making  an  order  for 
winding  up  a company,  require  any  contributory  for  the 
time  being  settled  on  the  list  of  contributories,  trustee, 
receiver,  banker,  or  agent,  or  officer  of  the  company  to  pay 
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deliver,  convey,  surrender,  or  transfer  forthwith,  or  within 
such  time  as  the  Court  directs,  to  or  into  the  hands  of  the 
official  liquidator,  any  sum  or  balance,  books,  papers,  estate, 
or  effects  which  happen  to  be  in  his  hands  for  the  time 
being,  and  to  which  the  company  is  primd  facie  entitled.” 

It  further  alleged  that  the  defendant  had  not  delivered 
up  the  books,  papers,  and  documents  in  pursuance  of  the 
order,  and  prayed  that  an  order  be  made  by  the  Court 
directing  the  defendant  forthwith  to  deliver  up  to  the 
plaintiffs  the  said  books,  papers,  and  documents  and  other 
property  that  he  had  in  his  possession  at  the  time  of  the 
liquidation  of  the  said  company,  and  for  such  further  and 
other  relief  as  under  the  circumstances  might  seem  fit. 

To  this  statement  of  claim  the  defendant  pleaded  that 
long  before  action  brought  the  said  books,  papers,  and 
documents  had  been  delivered  over  to  and  taken  possession 
of  by  the  company,  and  that  the  same  or  any  part  or  por- 
tion thereof  have  not  since  been  and  are  not  now  in  the 
custody  or  control  of  the  defendant.  The  defendant  further 
set  up  that  as  the  order  authorizing  the  action  directed 
that  proceedings  should  be  taken  by  the  liquidator  and  by 
Mr.  W.  H.  Lockhart  Gordon,  or  other  person  duly  authorized 
by  the  liquidator,  in  his  and  the  company’s  name,  that  the 
action  was  not  properly  brought  in  the  name  of  the  com- 
pany alone. 

The  plaintiffs  moved  in  Chambers  for  an  order  striking 
out  this  statement  of  defence,  on  the  ground  that  this  being 
an  action  on  a judgment  obtained  against  the  defendant  in 
proceedings  taken  against  him  before  the  Court  of  Session, 
Edinburgh,  Scotland,  and  of  which  he  had  due  notice  (per- 
sonally served  on  him)  the  defendant  ought  not  now  to  be 
able  to  plead  the  said  defence.  The  Master  in  Chambers, 
following  the  case  of  Barned’s  Banking  Co.  v.  Reynolds , 
36  U.  C.  It.  256,  thought  that  this  order  was  a foreign  judg- 
ment and  that  the  defence  should  be  struck  out. 

From  this  order  the  defendant  appealed  to  a Judge 
in  Chambers,  and  the  appeal  was  argued  on  the  12th 
December,  1887. 
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Hoyles , for  the  appeal,  argued  that  there  was  no  alle- 
gation in  the  statement  of  claim  that  the  order  was 
final ; nor  was  it  sufficiently  alleged  that  the  Court  of 
Session  had  jurisdiction  in  this  matter.  He  further 
pointed  out  that  the  order  was  misleading,  and  appeared 
to  be  more  of  a notice  to  the  defendant  that  proceed- 
ings would  be  taken  against  him  in  Canada  than  a judg- 
ment compelling  him  to  give  up  the  books,  papers,  and 
documents.  He  also  argued  that  as  the  plaintiffs’  remedy, 
in  the  event  of  the  defendant  refusing  to  give  up  the 
books,  papers,  and  documents,  would  be  by  attachment 
here,  it  would  be  unfair  to  the  defendant  to  commit  him 
to  prison  without  giving  him  an  opportunity  to  raise  his 
defence  in  Canada ; and  that  the  defendant  being  a poor 
man,  it  was  not  right  that  he  should  be  compelled  to 
go  to  Scotland  to  defend  this  case  there ; and  that  he 
ought  to  have  an  opportunity  of  defending  it  in  Canada. 
He  also  referred  to  the  report  of  Barned’s  Banking  Co.  v. 
Reynolds , in  Cassels’s  Digest  of  Supreme  Court  Cases,  p.  92, 
shewing  that  the  case  as  reported  in  36  U.  C.  R.  had  been 
reversed.  He  also  argued  that  as  the  order  directed  that 
the  action  to  be  brought  in  Canada  was  to  be  brought  in 
the  name  of  the  liquidator  or  Mr.  Gordon,  and  the  company, 
it  was  not  properly  brought  in  the  name  of  the  company 
alone. 

W.  H.  Lockhart  Gordon , in  support  of  the  order  made 
by  the  Master,  relied  on  Barned’s  Banking  Co.  v.  Rey- 
nolds, as  reported  in  36  U.  C.  E-.  He  pointed  out  that  this 
case  had  been  reversed  in  the  Supreme  Court,  not  because 
the  court  thought  that  an  order  made  by  a court  in  Great 
Britain  under  the  Winding-up  Act  could  not  be  sued 
upon  here  as  a final  judgment,  but  on  the  ground  that 
the  defendant  in  Barned’s  Banking  Co.  v.  Reynolds 
was  being  sued  as  a past  member  of  the  company,  under 
the  provisions  of  the  Winding-up  Act  which  made  past 
members  liable  if  present  members  were  not  able  to  pay 
in  full  their  contributions,  and  that  the  liability  of  the 
defendant  being  one  made  by  statute,  an  order  made 
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under  the  Winding-up  Act  in  England,  could  not  create 
any  liability  in  Canada.  He  also  relied  upon  Howell  v. 
The  Dominion  of  Canada  Oils  Refinery  Co.,  37  U.  C.  It. 
484,  and  Louth  v.  Western  <&c.  Oil  Lands  Co.,  22  Gr.  557.  He 
contended  that  the  order  in  this  case  was  a final  judgment, 
and  that  it  was  sufficiently  alleged  to  be  such  in  the 
statement  of  claim.  He  further  contended  that  the  cases 
above  mentioned  showed  that  the  courts  would  do  all 
they  could  here  to  assist  the  courts  in  Great  Britain  by 
giving  effect  to  and  enforcing  their  judgments. 

Boyd,  C. — The  order  of  the  Master  should  be  reversed, 
and  the  defence  herein  reinstated.  The  question  between 
the  parties  is  as  to  the  recovery  of  books  and  papers  said 
to  be  in  the  hands  of  the  defendant,  as  one  of  the  officers 
of  the  company  now  in  process  of  being  wound  up  in  Scot- 
land under  the  Companies’  Act  of  1862.  An  order  was 
made  for  the  delivery  of  those  documents  by  the  second 
division  of  the  Court  of  Session  on  4th  March,  1887.  It 
was  by  this  order  provided  that  in  case  of  default,  the 
liquidator  might  proceed  against  Grant  in  any  Court  in  this 
Province  having  authority  to  compel  delivery.  This  was 
merely  an  enabling  order,  by  virtue  of  which  the  liquidator 
would  be  justified  in  taking  proceedings  in  Ontario,  and 
protected  as  to  his  costs.  There  was  and  could  be  no  final 
adjudication  of  rights  thereby,  for  that  order  could  only  be 
operative  by  enforcing  it  against  the  person  of  Grant  by 
attachment  for  disobedience,  and  such  enforcement  cannot 
be  of  extra-territorial  efficacy. 

If  it  is  argued  that  this  order  to  deliver  documents  is 
a final  judgment  on  the  merits,  then  it  appears  to  me 
there  was  no  power  to  make  such  an  order  based  upon 
service  of  a person,  whether  officer  or  not  of  the  company, 
out  of  the  jurisdiction  of  the  Scottish  Court.  Orders 
equivalent  to  judgments  cannot  be  made  under  the  Wind- 
ing-up Acts  so  as  to  affect  non-residents.  There  is  no  pro- 
vision made  in  those  Acts  for  service  out  of  the  jurisdiction 
in  such  cases,  and  as  put  by  Cotton,  L.  J.,  in  Re  Busjield,  32 
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Oh.  Div.  at  p.  131,  ‘ apart  from  statute  a Court  has  no  power 
to  exercise  jurisdiction  over  any  one  beyond  its  limits.” 
The  cautionary  notice  first  given  to  the  defendant  Grant, 
it  was  perhaps  competent  to  serve,  because  it  did  not  pur- 
port to  affect  his  rights  or  his  person,  but  this  order  made 
thereupon  in  his  absence  cannot  now  be  used  to  conclude 
his  defence  on  the  merits.  Upon  this  point  compare  the 
cases  of  Re  Newman,  35  Ch.  Div.  1,  and  Re  Anglo- African 
Steamship  Go.,  32  Ch.  Div.  348.  The  order  for  delivery  of 
the  documents  simply  forms  a starting-point  for  the  present 
litigation,  in  which  this  Court,  according  to  the  ordinary 
law  of  comity,  will  recognize  and  aid  the  winding-up  pro- 
ceedings in  Scotland.  But  before  the  defendant  can  be 
attached  for  non-obedience  to  an  order  to  produce  and  hand 
over  books  and  papers,  it  must  appear  that  he  is  in  default 
by  the  judgment  of  this  Court,  obtained  in  the  usual  way 
after  defence  filed. 

It  would  be  most  unjust  to  enforce  literally  the  order 
made  in  Scotland  without  hearing  the  defendant.  It  trans- 
cends the  power  under  which  it  purports  to  be  made; 
sec.  100  of  the  Winding-up  Act.  That  section  refers 
to  books  and  papers  which  happen  to  be  for  the  time 
being  in  the  hands  of  the  officer,  and  to  which  the  com- 
pany is  prima  facie  entitled.  The  order  should  follow 
that  language  and  be  limited  to  such  as  are  in  his  hands 
at  the  date  of  the  order.  See  General  Order,  Nov.  1862, 
sched.  3,  No.  13,  Buckley,  p.  594.  Here  the  order  extends 
to  the  whole  books,  papers,  or  other  property,  or  effects 
which  belong  to  the  company,  and  are  in  his  custody  or 
within  his  control  or  have  been  in  his  custody  or 
within  his  control  at  or  since  the  21st  day  of  April, 
1884. 

The  law  which  is  the  nearest  authority  upon  the  main 
matter  here  is  Barned’s  Banking  Co.  v.  Reynolds.  The 
ultimate  result  of  that  case,  as  noted  in  Gassets  Digest  of 
Supreme  Court,  p.  92,  supports  my  conclusion,  that  there 
is  here  nothing  in  the  nature  of  a final  judgment  which 
can  be  set  up  in  this  action  as  res  judicata,  or  which  can 
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be  so  treated  by  the  court  as  to  oust  the  right  of  the 
defendant  to  make  his  full  defence. 

The  costs  of  the  appeal  and  of  order  below  to  the 
defendant  in  the  cause  in  any  event. 


Pierce  v.  Palmer. 


Appeal — Waiver — Motion  to  extend  time  for  complying  with  order 
appealed  from. 

By  an  order  of  Boyd,  C.,  12  P.  R.  275,  a motion  by  the  defendant  to  set 
aside  a judgment  for  irregularity  was  refused,  but  the  defendant  was 
let  in  to  defend  upon  paying  into  Court  or  securing  $700  within  a 
month.  The  defendant  moved  for  and  obtained  an  order  extending  the 
time  for  paying  the  money  in,  and  then  appealed  from  the  part  of  the 
order  refusing  to  set  aside  the  judgment  for  irregularity. 

Held,  that  the  defendant  had  waived  his  right  of  appeal  from  the  order 
by  obtaining  an  enlargement  of  the  time  for  complying  with  it. 


[December  21,  1887. — The  Chancery  Division .] 

An  appeal  by  the  defendant  from  an  order  of  Boyd,  C., 
in  Chambers,  12  P.  R.  275,  affirming  an  order  of  the 
Master  in  Chambers  refusing  to  set  aside  a judgment  for 
irregularity,  but  allowing  the  defendant  in  to  defend,  upon 
his  paying  into  Court  or  securing  the  sum  of  1700  within 
a month. 

The  appeal  came  on  to  be  heard  before  a Divisional 
Court  composed  of  Proudfoot  and  Ferguson,  JJ.,  on  the 
6th  December,  1887. 

Hoyles , for  the  plaintiff,  objected  that  the  defendant  had 
waived  his  right  of  appeal  by  moving  to  extend  the  time 
for  paying  into  Court  or  securing  the  $700.  The  defen- 
dant had  moved  in  Chambers  and  obtained  an  extension 
of  the  time.  He  referred  to  Simpson  v.  Smyth , 1 E.  & A* 
at  p.  49  ; International  WrecJcing  Co.  v.  Lobb,  12  P.  R.  207. 

C.  J.  Holman,  against  the  objection,  referred  to  DanielVs 
Chancery  Practice,  6th  ed.,  1277  ; Masterman  v.  Price,  1 
C.  P.  Cooper  358 ; Butlin  v.  Masters,  2 Phil.  290 ; Brophy 
v.  Holmes,  2 Molloy  1. 
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Hoyles , in  reply,  cited  Hayward  v.  Duff,  12  0.  B N.  S- 
at  pp.  366,  367  ; Hall  v.  Brown,  3 P.  R.  293. 

Proudfoot,  J. — We  will  hear  the  appeal  subject  to  the 
objection. 

Holman,  for  the  appeal.  The  judgment  signed  upon 
the  statement  of  claim  delivered  before  the  costs  were 
paid  was  a nullity,  not  to  be  waived  like  an  irregularity  ; 
Doe  d.  McMillan  v.  Brock,  1 U.  C.  R.  482  ; Stock  v.  Shewan, 
18  C.  P.  185.  These  cases  were  not  cited  to  Boyd,  C.  The 
defendant  should  have  been  let  in  to  defend  uncondition- 
ally : Dobie  v.  Lemon,  12  P.  R.  64. 

Hoyles,  contra,  relied  on  the  judgments  of  the  Master  in 
Chambers  and  Boyd,  0.,  12  P.  R.  275,  and  upon  Lord  v. 
Lee,  L.  R.  3 Q.  B.  404  ; Carter  v.  Stubbs,  6 Q.  B.  D.  116  ; 
Rule  462. 

Proudfoot,  J. — On  the  6th  May,  1887,  by  an  order  in 
Chambers  the  plaintiff  was  to  be  at  liberty  to  file  and 
serve  his  statement  of  claim  upon  payment  to  the  defen- 
dant of  the  costs  of  that  application,  and  had  eighteen 
days  given  him  to  file  his  statement  of  claim  and  pay  the 
costs. 

1 hrough  some  delay  in  the  post-office,  it  is  said,  the 
money  and  statement  of  claim  were  not  tendered  to  the 
defendant  till  the  26th  May,  one  day  later  than  that  fixed 
by  the  order.  The  defendant’s  solicitors  refused  to  accept 
the  money,  but  received  and  kept  the  statement  of  claim, 
though  refusing  to  accept  service  of  it. 

June  3rd,  1887.  The  plaintiff  thereupon  obtained  an 
order  extending  the  time  for  filing  arid  delivering  the 
statement  of  claim  and  paying  the  money,  as  ordered  by 
order  of  6th  May,  for  one  week  from  the  date  of  the  order, 
that  would  be  till  10th  June. 

The  money  was  paid  under  this  order,  but  no  statement 
of  claim  was  served,  the  plaintiff  relying  upon  the  service 
on  the  26th  May. 
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On  the  17th  June  the  plaintiff  signed  judgment  in 
default  of  a statement  of  defence. 

September  14th,  1887,  an  order  was  made  by  the  Master 
in  Chambers  dismissing  an  application  of  the  defendant  to 
set  aside  the  plaintiff’s  judgment  and  to  allow  defendant 
to  defend. 

The  defendant  appealed  from  this  order  of  the  Master 
in  Chambers  to  the  Chancellor,  who  on  28th  September 
ordered  that  the  defendant  be  allowed  in  to  defend  this 
action  on  paying  into  court  the  sum  of  $700,  or  upon 
giving  security  to  the  satisfaction  of  the  Registrar,  &c.,  for 
payment  of  that  sum  to  the  plaintiff,  in  case  he  should 
recover  judgment  therefor  within  a month  from  the  date 
of  the  order,  and  in  default  of  paying  that  money  into 
court  or  giving  security,  the  appeal  was  to  be  dismissed. 

November  3rd.  The  defendant  applied  for  and  obtained 
from  the  Master  in  Chambers  an  extension  of  time  for 
giving  security  or  paying  into  court  for  one  month  from 
date  of  order. 

The  defendant  has  neither  paid  the  money  into  court 
nor  given  security  for  it ; and  he  now  appeals  from  the 
order  of  the  Chancellor  of  the  28th  September,  relying  upon 
the  non-delivery  of  the  statement  of  claim  after  order  of  the 
3rd  June. 

I should  have  noticed  that  the  defendant’s  solicitors  on 
the  26th  May  sent  a postal  card  to  the  plaintiff’s  solicitors 
saying  that  the  statement  of  claim  was  not  delivered  in 
time,  “ therefore  we  must  move  to  have  statement  set 
aside,  unless  you  withdraw  it  at  once.”  It  was  not  with- 
drawn and  no  motion  was  made  to  set  it  aside. 

A preliminary  objection  was  made  to  the  appeal  that  the 
defendant  had  waived  any  right  to  object  to  the  order 
by  obtaining  an  enlargement  of  the  time  for  complying 
with  it. 

I think  this  objection  must  prevail.  The  delivering  of 
the  statement  of  claim  on  the  26th  May,  instead  of  after 
the  3rd  June,  was  only  an  irregularity,  the  defendant’s 
solicitors  seem  to  have  so  understood  it,  and  intimated 


XII.] 


PIERCE  V.  PALMER. 


311 


their  intention  of  moving  to  set  it  aside.  They  did  not 
do  so  and  retained  it  in  their  possession. 

An  irregularity  in  the  proceedings  may  he  waived,  and 
there  are  numerous  cases  to  that  effect.  In  Larkin  v. 
Armstrong,  1 Ch.  Chamb.  R.  31,  a party  had  delayed  for  one 
day  beyond  the  time  allowed  for  that  purpose  to  give 
notice  of  appeal  from  the  Master’s  report,  and  the  other 
side,  instead  of  moving  to  set  the  proceedings  aside,  served 
notice  of  a cross-appeal : it  was  held  that  he  had  waived 
the  irregularity.  So  in  In  re  Merchants  Bank  v. 
Van  Allen , 10  P.  R.  348,  it  was  held  that  by  appearing 
to  a suit  and  taking  part  in  the  proceedings,  a party 
waived  the  service  of  a summons  or  a copy  of  the  plain- 
tiff’s demand ; and  in  Lock  v.  Todd,  8 P.  R.  60,  Mr.  Dalton, 
quite  in  accord  with  this  principle,  held  that  the  obtain- 
ing an  order  for  time  to  reply  waived  an  objection  that 
no  notice  to  reply  was  served. 

International  Wrecking  Go.  v.  Lobb,  12  P.  R.  207; 
Butlin  v.  Masters,  2 Phil.  290,  and  Keith  v.  Keith , 25  Gr. 
110,  are  perhaps  not  applicable  to  the  present  case,  as 
. they  were  cases  of  waiver  after  judgment  or  decree, 
while  this  is  from  an  interlocutory  order.  But  the 
defendant  relies  with  much  confidence  on  Masterman 
v.  Price,  .1  C.  P.  Cooper  358,  as  decisive  in  his  favour. 
As  stated  by  Osier,  J.,  in  International  Wrecking  Co. 
v.  Lobb,  that  was  an  appeal  from  two  orders,  the  first 
of  which  had  directed  certain  inquiries  before  the  Mas- 
ter, and  the  plaintiff  had  carried  it  into  the  Master’s 
office  and  brought  in  two  “ states  of  facts,”  supporting 
them  by  affidavit.  The  Master  made  a report  on  which  a 
further  order  was  made,  and  the  plaintiff  appealed  from 
both  orders.  The  Chancellor  said  he  could  not  hold  the 
plaintiff  was  shut  out  from  appealing  from  the  first  order 
merely  because  he  had  accepted  the  inquiries  offered  by  it, 
carried  it  into  the  Master’s  office,  and  acted  upon  it  to  the 
extent  described.  The  general  rule  deduced  from  this 
case  by  Mr.  Daniel],  vol.  ii.,  1335,  is  that  a party  does  not 
lose  the  right  of  appeal  by  acting  on  an  order.  But  that 
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is  not  the  present  case.  The  defendant  has  not  done  what 
he  was  required  to  do  by  the  order.  He  has  not  paid 
the  money  into  court.  Had  he  done  so,  then  Master- 
man  v.  Price , would  probably  have  given  him  the  right 
of  appeal.  But  here,  treating  the  order  as  perfectly 
regular,  and  under  no  compulsion  from  its  terms,  he  applies 
to  extend  the  time  for  payment.  This  conduct  brings  the 
case  within  the  lines  of  the  cases  quoted  above. 

I therefore  think  that  the  irregularity  has  been  waived, 
and  that  this  appeal  must  be  dismissed.  Order  affirmed, 
with  costs. 

Ferguson,  J.,  concurred. 

Appeal  dismissed . 


Be  Smart  Infants. 


Infants — Custody — Habeas  corpus — Petition. 

A father  was  proceeding  by  habeas  corpus  to  obtain  an  order  awarding 
him  the  custody  of  his  infant  children. 

Held,  that  a more  comprehensive  adjudication  could  be  had  upon  a peti- 
tion, and  that  there  was  power  to  direct  that  a petition  should  be  sub- 
stituted for  the  habeas  corpus  proceedings. 

Such  a direction  was  given  where  it  appeared  to  be  in  the  interest  of  the 
infants  and  all  concerned. 

[November  25,  1887. — Ferguson , J.] 

On  the  23rd  November,  1887,  the  trial  as  to  whether  the 
statements  and  allegations  were  true  in  the  return  made  by 
Emilie  Ardelia  Smart,  the  mother  of  the  infants,  to  a habeas 
corpus  issued  by  David  Smart,  their  father,  was  begun. 
The  return  is  set  out  in  a former  report,  11  P.  B.  482. 

S.  II.  Blake,  Q.C.,  and  FI.  Cassels,  for  the  mother,  objected 
that  where,  as  disclosed  by  the  return  in  this  matter,  there 
has  been  an  agreement  between  the  father  and  mother,  and 
the  children  are  held  pursuant  to  that  agreement,  there 
cannot  be  a habeas  corpus. 

H.  J.  Scott,  Q.C.,  for  the  tather,  contra. 
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Upon  this  objection  judgment  was  reserved,  and  was 
given  on  the  25th  November. 

Ferguson,  J. — Since  the  argument  on  Wednesday  last, 
I have  paid  as  much  and  as  great  attention  to  the  subject 
submitted  for  consideration  as  the  time  and  the  circum- 
stances surrounding  me  would  permit.  These  arguments 
were  clear,  searching,  and  incisive.  This  motion  or  appli- 
cation appears  to  me  to  be  one  of  the  gravest  possible 
importance. 

There  are  some  matters  that  seem  to  me  to  make  it 
much  more  than  ordinarily  so. 

In  the  matter  of  Holiday's  Estate , 17  Jurist  56,  the  late 
Lord  Justice  Turner  (then  Vice-Chancellor)  said:  “Per- 

haps no  question  brought  before  the  Court  is  more  difficult 
to  be  dealt  with  than  the  preservation  of  the  relations  and 
rights  of  parent  and  child,  and  of  husband  and  wife,  with 
respect  to  the  children,”  and  I apprehend  no  Judge  called 
upon  to  administer  the  law  in  such  cases,  and  to  do  justice, 
so  far  as  in  him  lies,  under  the  provisions  of  the  law,  can 
fail  to  appreciate  the  truth  and  force  of  this  remark,  made 
as  it  was  by  so  eminent  a jurist.  The  case  there  was  being 
considered  upon  a petition  and  under  the  statute,  and  the 
learned  Judge  said  there  were  three  grounds  to  be  borne  in 
mind  in  deciding  any  case  under  the  Act.  The  paternal  right, 
the  marital  duty,  and  the  interest  of  the  child  or  children. 
The  same  grounds  are  referred  to  by  the  late  Sir  George 
Jessel  in  the  case  Re  Taylor,  an  infant,  in  4 Ch.  D.  at  p. 
160,  and  again  in  the  case  Re  Elderton,  25  Ch.  D.  at  p.  222, 
by  Mr.  J ustice  Pearson.  The  present  application  is  by  the 
father,  who  has  obtained  a writ  of  habeas  corpus,  and  the 
children  are  before  the  Court.  The  strQng  desire  of  every 
Court,  of  every  Judge  under  such  circumstances  (in  cases 
of  this  kind),  is  to  arrive  at  a conclusion  well  within  the 
pale  of  the  provisions  of  the  law,  that  will  be  just,  safe, 
and  proper  towards  all  persons  concerned.  In  Simpson 
on  Infants,  at  p.  133,  under  the  caption  or  heading — 
“ Father’s  right  to  custody  enforced  in  Chancery,”  it  is  laid 
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down  that  the  father  may  take  out  a habeas  corpus  in 
Chancery,  or  he  may  obtain  an  order  for  the  delivery  of 
the  infant  to  him  on  a petition  not  in  a cause.  References 
are  made  to  Re  Spence,  2 Phil.  247,  and  other  cases  and 
authorities,  and  it  is  there  also  said  that  upon  a petition 
the  Court  can  act  in  a more  unfettered  way  than  in  habeas 
corpus,  and  there  is,  I think,  no  doubt  that  it  can. 

In  considering  this  matter,  I freely  confess  that  I have 
felt  and  do  feel  trammelled  by  reason  of  the  scope  of  the 
law  applicable  to  proceedings  by  habeas  corpus  being 
less  comprehensive  than  the  scope  of  the  law  that  governs 
when  an  application  is  made  to  the  Court  by  petition 
or  motion,  and  I cannot  avoid  being  of  the  opinion  that 
the  rights  and  interest  of  all  persons  concerned  in  these 
proceedings  cannot  be  as  well  and  as  amply  adjudicated 
upon  as  if  the  proceedings  had  been  by  petition,  instead 
of  by  habeas  corpus.  At  least  there  are  to  my  mind 
grave  fears  that  this  will  turn  out  to  be  so.  I think  it  is  so. 

In  regard  to  the  infant  children,  I apprehend  that  the 
Court  has  the  same  jurisdiction,  and  power,  and  responsi- 
bility, as  the  former  Court  of  Chancery  had ; and  as  the 
law  at  present  stands,  I think  there  is  jurisdiction  to  direc- 
that  for  the  present  proceedings  a petition  shall  be  sub- 
stituted, upon  which,  as  it  appears  to  me,  the  adjudication 
can  be  more  comprehensive  than  in  these  proceedings  by 
habeas  corpus. 

The  Court  should,  I think,  see  that  before  the  change 
that  is  asked  in  this  case  is  made,  there  is  the  right  to 
have  it  done,  all  the  provisions  of  the  law  of  the  land  being 
regarded;  and  in  regarding  these  the  rules  of  equity  should, 
in  case  of  any  difference  between  them  and  the  rules  of 
law,  prevail  • (0.  J.  Act,  sec.  17,  sub-sec.  9.) 

Such  a direction  I think  in  the  interest  of  the  infant 
children,  and  really  in  the  interests  of  all  concerned. 

It  may  be  said  that  I offer  no  opinion  as  a conclusion  in 
regard  to  that  which  I was  expected  to  consider.  This  is 
very  true ; but,  having  adopted  the  course  that  I have,  I 
deem  it  prudent  and  proper  not  to  offer,  at  present,  any 
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opinion  that  I may  have  imbibed,  or  conclusions  that  I 
may  have  drawn  in  respect  to  it. 

Until  I came  to  consider  the  matter  in  respect  of  which 
the  argument  took  place,  it  did  not  occur  to  me  that  so 
great  embarrassment  would  arise. 

I think  that  there  should  be  a direction  that  a petition 
should  be  presented  instead  of  the  present  proceedings,  and 
there  will  be  an  order  to  this  effect.  I will  hear  what 
counsel  may  say  respecting  costs  hitherto,  &c. 

[After  hearing  counsel,] 

The  costs  hitherto  yet  to  be  disposed  of  will  be  reserved 
to  be  disposed  of  with  the  costs  under  the  petition,  if  one  is. 
presented.  If  not,  application  to  be  made  to  me  as  to  these 
costs. 

The  evidence  and  examinations  taken  under  the  habeas 
corpus  proceedings  will  be  used,  so  far  as  applicable,  and  so 
far  as  they  are  evidence,  as  evidence  in  the  proceedings  on 
the  petition,  as  if  taken  under  the  petition. 

No  objection  to  be  taken  on  the  ground  that  there  is  no 
fund  in  Court  belonging  to  the  infants. 

It  is  understood  between  counsel  that  the  respondent 
may  put  in  a formal  answer  to  a petition,  and  the  peti- 
tioner may  put  in  a reply  if  considered  necessary. 

The  order  will  go  according  to  the  above.  The  present 
proceedings  by  habeas  corpus  to  be,  and  considered  to  be, 
pending  till  ten  days  after  petition  presented.  This  to  be 
inserted  in  the  order. 
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Regina  v.  Collier. 


Canada  Temperance  Act — Information — Date  of  offence — Irregularities — 
R.  S.  C.  ch.  178 , sec.  87 — Warrant  of  commitment. 

An  information  for  an  offence  against  the  Canada  Temperance  Act  charged 
that  it  was  committed  “within  the  space  of  three  months  last  past,” 
and  did  not  state  that  the  Act  was  in  force  in  the  place  where  the  defen- 
dant was  alleged  to  have  committed  the  offence.  No  objection  to  the 
jurisdiction  was  taken  before  the  police  magistrate  who  tried  the  defen- 
dant ; the  defendant  appeared,  submitted  to  the  jurisdiction,  was  called 
as  a witness  for  the  prosecution,  gave  evidence  as  to  the  offence  alleged 
against  him,  and  was  convicted.  The  conviction  shewed  that  the  Act 
was  in  force  where  the  offence  was  alleged  to  have  been  committed. 

Held,  that  it  was  no  objection  to  the  information  that  it  did  not  state  the 
particular  date  of  the  offence,  or,  under  the  above  circumstances,  that 
the  Act  was  in  force  in  the  place  where  it  was  alleged  to  have  been 
committed ; in  any  case  these  defects  in  the  information  were  mere 
irregularities  and  were  cured  by  R.  S.  0.  ch.  178,  sec.  87. 

Held,  also,  that  it  was  no  objection  to  a warrant  of  commitment  in  default 
of  distress  that  it  was  issued  prior  to  the  expiration  of  a warrant  of 
remand,  provided  that  it  was  issued  after  the  return  of  the  distress 
warrant. 

Held,  lastly,  that  the  commitment  of  the  defendant  to  the  gaoler  of  the 
common  gaol  of  the  county  in  which  the  defendant  was  convicted  was 
proper. 

[December  22,  1887. — MacMahon,  J.] 


An  information  was  laid  before  James  Noble,  Police 
Magistrate  for  the  county  of  Middlesex,  by  David  H. 
Williams,  license  inspector,  on  the  20th  day  of  October, 
1887,  charging  that  “John  Collier  did  within  the  space  of 
three  months  last  past,”  at  North  Dorchester,  in  the  said 
county,  unlawfully  sell  intoxicating  liquor  in  contravention 
of  the  second  part  of  the  Temperance  Act. 

The  defendant  was  tried  for  the  offence  charged  in  the 
information  before  the  said  Police  Magistrate  on  the  26th 
of  October,  and  was  convicted,  and  the  conviction  as  drawn 
up  and  returned  stated  that  the  said  John  Collier  within 
the  space  of  three  months,  to  wit,  between  the  21st  day  of 
July,  last  past,  and  the  20th  day  of  October,  1887,  at 
North  Dorchester  * * did  unlawfully  sell  intoxicat- 

ing liquor  in  contravention  of  the  second  clause  of  the 
Canada  Temperance  Act.  And  he  was  adjudged  for  the 
said  offence  to  pay  a fine  of  $50,  and  $10.50  costs,  and 
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which  sums,  if  not  paid  forthwith,  the  same  were  ordered  to 
be  levied  by  distress,  and  in  default  of  sufficient  distress 
the  defendant  was  adjudged  to  be  imprisoned  in  the  com- 
mon gaol  of  the  county  of  Middlesex  for  the  space  of  two 
months,  unless  the  said  several  sums  and  all  costs  and 
charges  of  the  distress,  and  of  the  commitment,  and  convey- 
ing the  defendant  to  gaol  should  be  sooner  paid. 

A.  distress  warrant  was  issued  on  the  said  26th  of  Octo- 
ber, requiring  a distress  to  be  made  forthwith  of  the  goods 
and  chattels  of  the  defendant:  and  that  if  no  distress  could 
be  found,  then  that  the  same  was  to  be  certified  to  the  said 
James  Noble,  the  police  magistrate. 

On  the  same  day,  (26th  of  October,)  a remand  warrant 
was  issued  under  the  hand  and  seal  of  the  police  magis- 
trate, addressed  to  the  keeper  of  the  common  gaol  of  the 
county  of  Middlesex,  reciting  the  conviction  of  the  defen- 
dant, and  that  it  was  necessary  to  remand  him  pending 
the  return  of  the  distress  warrant,  and  commanding  the 
gaoler  to  keep  the  defendant  in  custody  in  the  gaol  until 
the  2nd  day  of  November  then  next,  when  the  gaoler  was 
commanded  to  have  the  defendant  at  the  Police  Court  at 
ten  o’clock,  “ before  me  or  before  some  other  Justice  or 
Justices  of  the  Peace  for  the  said  county  of  Middlesex,  the 
said  day  being  the  day  appointed  for  the  return  of  the 
said  distress  warrant.” 

On  the  27th  day  of  October  the  constable  entrusted 
with  the  execution  of  the  distress  warrant  returned  to  the 
police  magistrate  that  he  had  made  diligent  search  and 
could  not  find  sufficient  goods  and  chattels  of  the  defen- 
dant whereon  to  levy  the  sums  mentioned  in  the  warrant. 

On  the  1st  day  of  November  the  police  magistrate  issued 
his  warrant  of  commitment  of  the  defendant  for  want  of 
distress  to  the  common  gaol  “ for  the  space  of  two  months 
from  the  date  of  his  first  delivery  to  you,  the  said  gaoler, 
on  the  previous  remand  warrant.” 

On  the  25th  day  of  November  Mackenzie , Q.C.,  obtained 
a writ  of  habeas  corpus , upon  which  was  indorsed  a consent 
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dispensing  with  the  production  of  the  body  of  the  defen- 
dant, signed  by  his  counsel,  and  on  the  same  day  a writ  of 
certiorari  issued  (in  aid  of  the  habeas  corpus),  to  bring  up 
the  information,  evidence,  conviction,  &c. 

On  the  12th  day  of  December,  upon  the  return  of  the 
habeas  corpus  and  the  writ  of  certiorari,  and  upon  filing 
same,  Mackenzie  moved  in  Chambers  to  quash  the  informa- 
tion, conviction,  and  warrant  of  commitmen  t,  and  to  discharge 
the  defendant  from  custody,  upon  the  following  grounds  : 
1st.  That  the  information  stated  no  time  when  the  offence 
with  which  the  defendant  was  charged  was  committed ; 
and  the  information  is  also  bad  for  not  stating  that  the 
Act  vvas  in  force  in  the  place  where  the  defendant  is  alleged 
to  have  committed  the  offence.  2nd.  The  warrant  of  com- 
mitment was  invalid,  having  issued  on  the  1st  of  November, 
when  the  remand  warrant  did  not  expire  until  the  2nd 
November,  on  which  latter  day  the  gaoler  was  required 
to  have  the  defendant  before  the  police  magistrate.  3rd. 
That  the  warrant  of  remand  was  bad,  because  it  ordered 
the  defendant  to  be  confined  in  the  common  gaol,  the 
statute  not  mentioning  or  authorizing  commitment  to  the 
common  gaol,  and  the  defendant  might  have  been  remanded 
to  any  other  custody. 

Delamere,  shewed  cause. 

The  cases  cited  appear  in  the  judgment. 

MacMahon,  J. — By.  sec.  106  of  the  Canada  Temper- 
ance Act  it  is  provided : “ Every  such  prosecution  shall 
be  commenced  within  three  months  of  the  alleged  offence;” 
and  as  the  information  laid  merely  charges  that  the  defen- 
dant did,  “ within  the  space  of  three  months  last  past,’” 
commit  the  alleged  offence,  it  was  urged  there  was  no 
certain  time  laid  for  the  commission  of  the  offence. 

This  question  came  up  for  decision  in  Regina  v.  Wal- 
lace, 4 0.  R.  127,  as  to  the  validity  of  a conviction  under 
the  Canada  Temperance  Act,  in  which  it  was  alleged  that 
the  offence  was  committed  between  the  30th  day  of  June 
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and  the  31st  day  of  July,  1883,  and  it  was  held  that  this 
was  a sufficiently  certain  statement  as  to  time  in  a con- 
viction. The  law  is  laid  down  fully  in  Paley  on  Con- 
victions, 6th  ed.,  p.  203,  where  the  case  of  Regina  v. 
Simpson , 10  Mod.  248,  is  referred  to,  in  which  the  infor- 
mation alleged  that  the  defendant  committed  the  act 
between  the  last  day  of  July  and  the  6th  day  of  August, 
and  within  twelve  months  before  the  information. 

In  the  last  case  the  prosecution  was  required  to  be 
commenced  within  twelve  months,  and  the  authority  goes 
to  the  length  that  if  the  information  had  alleged  the  offence 
to  have  been  committed  within  twelve  months  therefrom, 
it  would  have  been  valid. 

In  the  present  case,  although  it  was  clearly  proved  by 
the  evidence  in  the  depositions  of  the  witnesses  returned, 
that  the  defendant  was  guilty  of  the  offence  charged 
within  three  months  from  the  commencement  of  the  pros- 
ecution, by  laying  the  information,  no  particular  date 
could  be  given  by  the  witnesses  as  to  when  the  offence 
had  taken  place. 

I do  not  think  the  objection  as  to  the  information  on 
the  question  of  time  can  be  sustained. 

The  other  objection  to  the  information,  that  it  does  not 
state  that  the  Act  is  in  force  in  the  place  where  the  defen- 
dant is  alleged  to  have  committed  the  offence,  is  not  one 
which,  as  far  as  I can  find,  has  been  raised  in  any  of  the 
reported  cases. 

The  summons  to  the  defendant  is  not  before  the  Court  • 
but  there  was  no  question  raised,  or  objection  taken  to  the 
jurisdiction  of  the  police  magistrate  before  whom  the  defen- 
dant was  tried  for  the  offence.  The  defendant  appeared 
before  the  police  magistrate,  submitted  to  the  jurisdiction 
without  objection  ; was  called  as  a witness  on^  behalf  of 
the  prosecution,  and  gave  evidence  as  to  the  offence  alleged 
against  him,  and  the  conviction  shews  that  the  Canada 
Temperance  Act  is  in  force  where  the  defendant  is  alleged 
to  have  committed  the  offence,  so  that  I do  not  see  that 
the  defendant  can  raise  that  objection  here  under  the  certi- 
orari. 
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In  Regina  v.  Ramsay , 11  0.  R 210,  Galt,  J.,  held  that  if 
the  magistrates  had  no  jurisdiction,  appearing  before  them 
would  not  confer  it.  But  as  pointed  out  by  Cameron, 
C.  J.,  in  Regina  v.  Walker,  13  O.  R at  p.  97,  “ this  does 
not  apply  where  the  Justices  have  jurisdiction  both  over 
the  subject  of  the  investigation  and  the  person  of  the 
accused,  though  the  process  by  which  the  person  is  brought 
within  the  jurisdiction  may  have  been  irregular  in  itself, 
or  irregularly  executed.” 

The  above  decisions  were  prior  to  the  passing  of  the  49 
Vie.  ch.  49, sec.  2 (embodied  in  R S.  C.  ch.  178,  sec.  87),  which 
was  enacted  for  the  express  purpose  of  preventing  a con- 
viction, order,  or  warrant  made  by  a Justice  of  the  Peace 
on  being  removed  by  certiorari,  from  being  held  invalid  by 
reason  of  any  irregularity,  informality,  or  insufficiency, 
provided  that  the  Court  or  Judge  before  which  or  whom 
the  question  is  raised  is  on  perusal  of  the  depositions 
satisfied  that  an  offence  of  the  nature  described  in  the  con- 
viction, order,  or  warrant  has  been  committed  over  which 
such  Justice  has  jurisdiction. 

Without  the  authority  of  Regina  v.  Walker,  above 
quoted,  both  of  the  objections  taken  to  the  information  fail 
by  reason  of  their  being  mere  irregularities,  which  by  the 
terms  of  the  above  enactment  are  cured;  for  it  appears  by  the 
depositions  that  an  offence  of  the  nature  described  in  the 
conviction,  order,  or  warrant  has  been  committed,  over 
which  the  magistrate  had  jurisdiction. 

As  to  the  second  objection,  that  the  warrant  of  commit- 
ment having  issued  before  the  warrant  of  remand  had 
expired,  and  that  the  commitment  was  therefore  invalid ; 
I have  examined  the  case  of  Regina  v.  Sanderson,  12  0.  It. 
178,  in  which  case  it  was  objected  that  the  warrant  of 
commitment  was  issued  before  the  return  of  the  distress 
warrant,  as  it  bore  date  the  14th  of  June,  and  the  distress 
warrant  was  not  returned  earlier  than  the  17th  June.  It 
appeared,  however,  that  the  warrant  of  commitment  was 
not  issued  until  after  the  return  of  the  distress  warrant, 
although  dated  prior  to  such  return.  It  was  held  that  the 
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warrant  of  commitment  need  not  be  dated  at  all  if  not 
issued  too  soon. 

In  the  present  case  the  warrant  of  commitment  was  not 
issued  until  three  days  after  the  return  of  the  distress 
warrant,  although  it  was  issued  one  day  prior  to  the  expi- 
ration of  the  warrant  of  remand.  There  can  be  no  valid 
objection  to  this,  as  immediately  upon  the  return  of  the 
distress  warrant,  and  there  being  nothing  from  which  the 
distress  could  be  satisfied,  the  magistrate  would  have  been 
justified  in  immediately  issuing  his  warrant  committing 
the  defendant  to  gaol  under  the  conviction. 

The  remand  was  for  the  purpose  of  enabling  the  dis- 
tress to  be  satisfied,  in  which  case  the  defendant  would, 
upon  satisfying  the  fine  and  costs,  have  been  released. 

The  defendant  has  been  in  no  way  prejudiced ; the  com- 
mitment was  to  date  only  from  the  date  of  the  warrant  of 
remand,  which  was  the  same  as  of  conviction. 

The  last  objection  taken  is  disposed  of  by  the  case  of 
Lynden  v.  King , 6 0.  S.  566,  where  the  late  Chief  Justice 
Robinson,  at  p.  568,  says:  “ Where  it  is  said  that  a com- 
mitment must  be  in  writing,  that  means,  as  Lord  Ellen- 
borough  remarks  in  7 East  533,  a commitment  to  the 
sheriff*  or  gaoler.”  The  commitment  of  the  defendant  was 
to  the  goaler  of  the  common  gaol  of  the  county  where  the 
defendant  was  convicted,  and  was  therefore  proper. 

There  was  no  excess  of  jurisdiction,  and  the  conviction 
being  regular,  the  certiorari  must  be  superseded. 
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Rogers  v.  Wilson. 


Mortgagor  and  mortgagee — Assignment  of  mortgage  to  third  person — Jfi 
Vic.  ch.  20,  sec.  7,  (0.) — Motion  for  judgment — Rule  322 — Admissions  in 
affidavit  on  former  motion. 

The  defendant  made  two  mortgages  to  the  plaintiff  on  the  same  property. 
The  first  mortgage  being  overdue,  the  plaintiff  brought  this  action, 
asking  for  sale,  payment,  and  possession.  After  service  of  the  writ  of 
summons,  the  amount  due  and  costs  were  tendered  by  the  defendant, 
and  also  an  assignment  of  the  first  mortgage  to  a third  person,  for  exe- 
cution by  the  plaintiff,  under  49  Vic.  ch.  20,  sec.  7,  (0.)  The  plaintiff 
refused  to  execute  this  because  of  his  second  mortgage,  although  he 
was  willing  to  execute  a discharge  ; and  the  defendants  moved  for  a 
mandamus  to  compel  him  to  execute  an  assignment. 

Held,  that  the  plaintiff  was  justified,  notwithstanding  the  above  enact- 
ment, in  refusing  to  execute  the  assignment. 

This  motion  having  been  dismissed,  a statement  of  claim  was  filed,  and  a 
statement  of  defence  in  which  the  first  mortgage  was  admitted,  and  the 
tender  and  the  refusal  were  set  up.  The  plaintiff  then  joined  issue. 
There  was  no  reference  in  the  pleadings  to  the  second  mortgage. 

On  motion  for  judgment  under  Rule  322  : 

Held,  that  the  admissions  in  the  affidavit  of  the  defendant  filed  on  the 
former  motion,  could  be  used  upon  this  motion  ; and  that  in  view  of 
what  was  held  upon  the  former  motion,  there  must  be  judgment  for  the 
plaintiff  upon  the  pleadings  and  affidavit. 

Held,  also,  that  a motion  under  this  Rule  is  properly  a Court  motion. 

[November  23,  1887. — Rose , J.] 

A.  M.  Taylor  moved  for  judgment  on  the  pleadings  and 
affidavits  of  the  defendant  and  his  solicitor  used  on  a former 
motion  for  a mandamus. 

C.  C.  Robinson  contra. 

Rose,  J. — The  claim  is  by  a mortgagee  against  his  mort- 
gagor upon  an  overdue  mortgage  for  $1,200,  and  interest 
at  eight  per  cent.  The  plaintiff  asks  for  sale  of  the  mort- 
gaged premises,  payment,  and  immediate  possession. 

The  defence  is,  that  the  mortgagor,  since  writ  of  sum- 
mons served,  tendered  to  the  mortgagee  the  debt,  interest, 
and  costs,  and  an  assignment  of  the  mortgage  to  a third 
party,  and  refusal  by  the  mortgagee  to  accept  the  money 
and  execute  the  assignment.  See  sec.  7,  49  Vic.  ch.  20,  (0.) 

On  the  4th  inst.  the  defendant  moved  for  a writ  of 
mandamus*  to  compel  the  plaintiff  to  execute  the  assign- 
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ment,  and  shewed  by  his  affidavit  and  that  of  his  solicitor, 
that  the  mortgagee  refused  on  the  ground  that  he  held  a 
subsequent  mortgage  on  the  same  land  for  $400  from 
the  mortgagor,  and  while  he  was  willing  to  discharge  the 
mortgage,  he  was  unwilling  to  assign  it  to  a third  party. 

On  the  authority  of  Teevan  v.  Smith,  20  Ch.  D.  724, 
and  Alder  son  v.  Elgey , 26  Ch.  D.  572,  I held  his  objection 
well  taken,  and  refused  the  motion. 

The  plaintiff  has  simply  joined  issue  on  the  statement  of 
defence,  but  on  his  motion  for  judgment  has  filed  the  affi- 
davits of  the  defendant  and  his  solicitor  on  the  original 
motion. 

If  I was  correct  in  refusing  the  mandamus,  it  is  clear 
the  present  defence  is  no  bar  to  the  plaintiff’s  claim  on  the 
facts  as  they  are  made  to  appear,  and  the  plaintiff’s  claim 
being  admitted  by  the  statement  of  defence,  subject  to  the 
question  of  the  defendant’s  right  to  have  the  mortgage 
assigned,  it  remains  to  be  considered  whether  on  the 
material  before  me  the  plaintiff  is  entitled  to  judgment. 

Mr.  Robinson  urged  that,  as  on  the  pleadings  the  facts 
as  to  the  second  mortgage  did  not  appear,  the  affidavits 
could  not  be  used  on  the  motion,  endeavouring  to  distin- 
guish between  an  affidavit  of  the  defendant  and  his  exam- 
ination before  the  Master. 

It  is  clear  that  under  the  old  Chancery  practice  prior  to 
the  Judicature  Act,  on  motion  for  judgment,  the  examin- 
ation of  the  defendant  might  be  read  with  his  answer 
against  him  : Proctor  v.  Grant,  9 Gr.  31 ; Mathers  v.  Short, 
14  Gr.  254  ; Powell  v.  Lea,  20  Gr.  621  : the  answer  being 
in  fact  read  as  an  affidavit  by  the  defendant. 

I do  not  think  it  can  be  contended  that  the  practice  has 
been  narrowed  by  rules  322,  323,  324, * of  the  Judicature 
Act ; the  intention  was  to  broaden  it ; and  I therefore  am 
unable  to  give  effect  to  Mr.  Robinson’s  objection.  I think 
the  pleadings,  read  with  the  affidavit  of  the  defendant, 
shew  that  there  is  no  defence  to  the  action,  and  it  would 
be  idle  to  send  the  parties  to  a hearing  to  dispose  of  an 
issue  which  can  well  be  disposed  of  now. 
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I also  think  the  motion  was  properly  made  in  Court. 

There  may  be  judgment  for  the  plaintiff  for  the  debt} 
and  for  sale  of  The  premises,  and  for  possession.  The  order 
for  possession  should  not  be  enforced  until  possession  is 
absolutely  required. 

Judgment  accordingly . 


Farran  v.  Hunter. 

Jury  notice — Action  to  enforce  lien  on  land — Severing  issues. 


An  action  for  part  of  the  price  of  a machine  and  to  enforce  a lien  on  land 
for  such  price,  with  a defence  of  breach  of  warranty  in  the  defective 
condition  of  the  machine,  is  not  distinguishable  from  an  ordinary  mort- 
gage action.  Such  an  action  would  have  been  in  the  exclusive  jurisdic- 
tion of  the  Court  of  Chancery  before  the  Judicature  Act,  and  a jury 
notice  is  therefore  improper  under  sec.  45,  0.  J.  A. 

A separate  trial  by  jury  upon  the  issue  raised  as  to  the  character  of  the 
machine  should  not  be  ordered  in  a case  of  this  kind,  where  there  is  but 
one  cause  of  action. 

Temperance  Colonization  Society  v.  Evans, \ 12  P.  R.  48  ; McMahon  v. 
Lavery , 12  P.  R.  62,  distinguished. 

[December  1,  1887. — The  Chancery  Division.] 

An  appeal  by  the  defendant  from  an  order  of  Proudfoot, 
j.,  in  Chambers,  of  the  3rd  October,  1887,  came  on  before  a 
Divisional  Court  [Boyd,  C.,  Proudfoot  and  Ferguson, 
JJ.]  on  the  1st  December,  1887. 

The  order  appealed  from  was  one  dismissing  an  appeal 
from  an  order  of  Mr.  Winchester,  an  Official  Referee,  sitting 
for  the  Master  in  Chambers,  striking  out  the  jury  notice 
filed  and  served  by  the  defendant. 

The  action  arose  out  of  a contract  in  writing  for  the 
sale  by  the  plaintiff  to  the  defendant  of  a threshing-machine 
and  horse-power,  which  contract  contained  a warranty  by 
the  plaintiff.  The  purchase  money,  $565,  was  secured  by 
two  promissory  notes  ; and  there  was,  besides,  an  agreement 
indorsed  upon  it,  whereby  the  defendant  gave  the  plaintiff 
a lien  for  the  purchase  money  upon  his  (the  defendant’s) 
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farm.  The  first  promissory  note,  for  half  the  purchase 
money,  was  paid,  but  default  was  made  in  payment  of  the 
second.  The  action  was  brought  not  on  this  second  note, 
but  on  the  contract,  claiming  payment,  and  in  default 
seeking  to  enforce  the  lien  by  sale  of  the  farm.  The  state- 
ment of  defence  was  based  upon  the  warranty,  alleging  as 
a breach  that  the  machine  had  turned  out  to  be  defective. 

The  lien  was  not  alluded  to  in  the  defence.  Replication? 
by  way  of  avoidance,  that  the  defendant  had  not  given 
certain  notices  required  by  the  contract. 

The  jury  notice  was  struck  out  because  the  action  was 
deemed  to  be  one  which  would,  before  the  0.  J.  Act 
have  been  within  the  exclusive  jurisdiction  of  the  Court  of 
Chancery,  and  which  was  therefore  to  be  tried  according 
to  the  practice  of  that  Court,  i.  e.,  without  a jury,  unless  a 
jury  was  specially  ordered : sec.  45,  O.  J.  Act. 

Watson , for  the  appeal.  The  garb  of  the  action  is  not 
to  be  looked  at,  but  the  substance  : Pawson  v.  Merchants 
Bank,  11  P.  R,  72  ; Conmee  v.  Canadian  Pacific  R.W.  Co., 
12  A.  R.  744.  There  is  here  but  one  issue,  as  to  the  char- 
acter of  the  machine,  and  that  should  be  determined  by  a 
jury.  The  preliminary  question  here  is  the  right  to  recover  : 
the  Court  will  not  determine  that  the  plaintiff  has  a lien 
until  it  has  determined  that  something  is  due.  I refer  to 
Irwin  v.  Sperry,  11  P.  R.  229 ; Temperance  Colonization 
Society  v.  Evans,  12  P.  R.  48 ; McMahon  v.  Lavery,  12  P.  R. 
62  ; as  shewing  that  the  issues  may  be  severed,  and  the 
common  law  issues  sent  down  to  be  tried  by  a jury. 

T.  Langton,  contra,  was  not  called  upon. 

Boyd,  C. — In  every  case  where  issues  Rave  been  severed 
for  the  purpose  of  trial,  there  has  been  more  than  one 
cause  of  action;  here  there  is  only  J one.  This  is  precisely 
the  same  as  an  ordinary  mortgage  action,  in  which  relief 
is  asked  upon  the  covenant  and  also  foreclosure  or  sale. 
There  is  really  no  distinction  between  the  two  cases.  I 
see  no  reason  why  this  action  should  be  split  into  two. 
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The  facts  here  make  the  case  quite  distinguishable  from 
Temperance  Colonization  Society  v.  Evans , and  McMahon 
v.  Lavery.  If  there  is  anything  in  the  language  used  in 
either  of  these  cases  which  seems  to  justify  what  is  sought, 
it  must  be  read  in  the  light  of  the  circumstances  of  that 
case.  The  defendant  could  not  successfully  have  demurred 
to  a bill  in  the  Court  of  Chancery  claiming  the  relief  that 
the  plaintiff  seeks  in  this  action.  It  seems  to  me  that  is 
the  test.  This  action  is  one  within  the  former  exclusive 
jurisdiction  of  the  Court  of  Chancery,  and  the  order  strik- 
ing out  the  jury  notice  was  right. 

Ferguson,  J. — I take  the  same  view.  Every  mortgage 
case  in  which  a defence  is  raised  cannot  be  split  up.  I 
think  the  order  was  right. 

Proudfoot.  J.,  concurred. 

Appeal  dismissed , with  costs. 

Watson  asked  for  leave  to  appeal  to  the  Court  of  Appeal. 

Leave  refused . 
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Re  McRae  and  the  Ontario  and  Quebec  Railway 
Company. 

Costs—  Taxation— Appeal— Arbitration—  Witnesses— Subpoenas— R.  S.  C. 
ch.  109,  sec.  8,  sub-secs.  22,  23 — Divisional  Court. 

The  decision  of  Proudfoot,  J. , 12  P.  R.  282,  upon  appeal  from  taxation 
of  costs  of  an  arbitration  under  R.  S.  C.  ch.  109,  sec.  8,  affirmed. 

Quaere,  whether  “the  judge”  named  in  sub-sec.  22  could  delegate  the 
taxation  of  costs. 

An  appeal  from  the  taxation  of  costs  where  the  amount  in  question  is  les& 
than  $40,  should  not  be  brought  before  a Divisional  Court. 

[December 2,  1887 — The  Chancery  Division.] 

The  railway  company  appealed  from  the  order  of 
Proudfoot,  J.,  12  P.  R.  282,  to  a Divisional  Court  [Boyd 
C.,  Proudfoot  and  Ferguson,  JJ.] 

The  taxing  officer^  had  in  the  meantime  revised  his 
taxation  in  accordance  with  the  order,  and  had  added 
$27.48  to  the  taxed  costs  of  the  land-owner. 

Aylesworth,  for  the  land-owner,  objected  that  no  appeal 
lay  to  a Divisional  Court.  By  R.  S.  C.  ch.  109,  sec.  8,  sub- 
sec. 22,  the  costs  are  to  be  taxed  by  the  Judge.  The 
assessment  of  the  Judge  as  to  costs  is  final ; he  is  persona 
designata  by  the  statute,  not  the  delegate  of  the  Court,  or 
acting  as  part  of  the  Court;  Re  Sheffield  Water  Works  Act , 
L.  R.  1 Ex.  54.  Apart  from  the  question  of  the  right  to 
appeal,  the  decision  of  Proudfoot,  J.,  is  right.  The  witnesses 
came  voluntarily  in  answer  to  a paper  served  upon  them. 
No  reason  can  be  conceived  why  the  costs  of  getting  the 
witnesses  before  the  arbitrators  should  not  be  allowed. 
Beyond  this  the  statute  is  not  exhaustive.  It  says,  sec. 
8,  sub-sec.  23,  “ such  witnesses  as  may  .voluntarily  appear 
before  them.”  It  does  not  say  that  witnesses  must  not  be 
subpoenaed. 

J.  M.  Clark , for  the  appeal.  The  order  referring  to  the 
taxing  officer  was  made  by  Ferguson,  J.  If  the  conten- 
tion of  the  land-owner  be  correct,  Ferguson,  J.,  was  “ the 
Judge,”  persona  designata,  and  Proudfoot,  J.,  had  no 
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jurisdiction  at  all.  The  latter  in  entertaining  an  appeal 
from  the  taxing  officer  acted  under  the  0.  J.  Act.  In  his 
judgment  (ante  p.  283)  he  refers  to  Rule  447.  If  he  was 
acting  under  that  Act,  a further  appeal  lies  to  this  Court. 
The  costs  of  attendance  of  witnesses  and  the  subpoena 
to  them  should  not  have  been  allowed — the  latter  not 
even  as  a notice.  The  witnesses  must  be  taken  to  have 
appeared  voluntarily  ; there  can  be  no  costs  of  procuring 
their  attendance.  There  is  no  authority  in  the  Domin- 
ion Railway  Act  for  the  issue  of  subpoenas,  but  there 
is  in  the  Ontario  Railway  Act,  and  that  makes  the 
provision  of  the  former  Act,  sec.  8,  sub-sec.  22,  the  more 
marked.  He  referred  to  Re  Charity  Schools,  L.  R.  12 
Eq.  537. 

Boyd,  C.  — The  meaning  of  the  whole  matter  is 
quite  clear.  A land-owner  has  his  land  taken  from  him 
for  a railway,  whether  he  wishes  it  or  not.  If  he  is  dis- 
satisfied with  the  price  offered  by  the  railway  company, 
the  Act  provides  for  a trial,  called  an  arbitration,  as  to  the 
true  value  of  the  land.  In  this  case  he  is  awarded  a 
larger  sum  than  that  which  he  refused,  and  he  therefore 
gets  his  costs.  The  Dominion  Railway  Act  speaks  of  the 
costs  of  arbitration  ; it  says  arbitrators  may  examine 
parties  and  witnesses.  “Parties/’  “witnesses,”  and  “costs” 
are  all  well  known  terms,  about  the  meaning  of  which 
there  can  be  no  'dispute.  There  can  be  nu  doubt  that 
costs  of  arbitration  include  the  costs  of  procuring  the 
attendance  of  witnesses.  The  Act  says  the  Judge  is  to 
tax  the  costs.  As  to  the  power  of  the  Judge  to  delegate 
the  taxation,  I am  rather  inclined  to  think  he  cannot  do 
so,  having  regard  to  the  decision  of  the  Supreme  Court  of 
Canada  in  Re  The  Union  Fire  Ins.  Co.,  not  yet  reported.  But 
there  is  no  appeal  from  the  order  of  Ferguson,  J.,  directing 
the  taxing  officer  to  tax,  and  the  parties  seem  to  have 
agreed  that  it  was  proper  to  refer  to  the  officer.  It  may 
be  that  after  taxation  the  matter  should  have  come  back 
to  the  same  Judge.  If  that  be  so,  my  brother  Ferguson  is 
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here  now,  and  concurs  in  upholding  the  decision  of  my 
brother  Proudfoot.  The  costs  of  taking  reasonable  steps 
to  procure  the  attendance  of  witnesses  should  be  allowed  ; 
the  land-owner  had  to  satisfy  the  arbitrators  ; and,  as  he 
succeeded  in  the  arbitration,  it  should  not  be  at  his  own 
expense.  The  decision  is  right  and  should  be  affirmed 
with  costs.  Even  if  there  were  not  other  grounds  for 
dismissing  "this  appeal,  I should  be  inclined  to  do  so  on 
account  of  the  smallness  of  the  amount  involved,  about 
$27.  The  salutary  rule  that  a case  involving  less  than 
$40  or  $50  should  not  be  brought  before  a higher  tribunal 
than  Chambers  should  not  be  relaxed. 

Ferguson,  J. — If  the  matter  had  come  before  me  on 
appeal  from  the  taxing  officer,  or  if  I had  taxed  the  bill 
myself,  I should  have  done  precisely  what  my  brother 
Proudfoot  has  done.  I fully  agree  in  all  the  Chancellor 
has  said. 

Proudfoot,  J.,  concurred. 


Appeal  dismissed , with , costs. 
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Gowans  y.  Barnet. 


Discovery — Examination — 49  Vic.  ch.  16,  sec.  12,  (0.) — Solicitor — 

“ Employee ” — “ Transfer.” 

The  solicitor  of  a judgment  debtor  who  had  absconded,  transferred  pro- 
perty of  the  judgment  debtor  to  a purchaser,  under  power  of  attorney, 
and  received  the  consideration  money,  $4,000.  Upon  an  application  to 
examine  the  solicitor  under  49  Vic.  ch.  16,  sec.  12,  (O.): 

Held,  that  this  provision  being  remedial  and  for  the  purpose  of  enabling 
the  judgment  creditor  the  better  to  discover  property  of  his  debtor,  it 
should  be  construed  so  as  to  advance  the  remedy,  so  far  as  the  fair  mean- 
ing of  the  words  will  permit.  The  word  “ transfer  ” in  the  expression 
“ any  person  to  whom  the  debtor  has  made  a transfer  of  his  property 
or  effects  ” should  not  be  limited  to  the  transfer  of  the  title  to  the  property 
or  effects,  but  should  be  regarded  as  equally  applicable  to  the  transfer 
of  the  possession  ; and  therefore  the  solicitor  was  a person  to  whom  a 
transfer  of  the  debtor’s  property  and  effects  to  the  extent  of  $4,000  had 
been  made,  fpr  the  possession  of  that  sum  had  been  transferred  to  him 
by  the  debtor. 

Per  Armour,  C.  J. — The  solicitor  was  also  an  employee  of  the  judgment 
debtor  within  the  meaning  of  the  section. 

[October  24,  1887. — The  Master  in  Chambers .] 
[November  7,  1887. — Rose,  J.] 

[November  28,  1887.  — The  Queen's  Bench  Division.] 

An  application  by  the  plaintiff  to  examine  Mr.  J.  R.  Roaf, 
solicitor  for  the  defendants,  under  the  circumstances  set  out 
in  the  judgment  of  the  Master  in  Chambers. 

The  provision  on  which  the  plaintiff  relied  was  49  Vic* 
ch.  16,  sec.  12  (O.),  as  follows  : “ Where  judgment  has  been 
obtained  as  aforesaid,  the  Court  or  a Judge  may,  on  the 
application  of  the  party  entitled  to  enforce  the  judgment, 
order  any  clerk  or  employee  or  former  clerk  or  employee 
of  the  judgment  debtor,  or  any  person  to  whom  the  debtor 
has  made  a transfer  of  his  property  or  effects  since  the  date 
when  the  liability  or  debt  which  was  the  subject  of  the 
action  in  which  judgment  was  obtained  was  incurred,  to 
attend  * * and  to  submit  to  be  examined  upon  oath  as 

to  the  estate  and  effects  of  the  debtor,  and  as  to  the  pro- 
perty and  means  he  still  has  of  discharging  the  judgment, 
and  as  to  the  disposal  he  has  made  of  any  property  since 
contracting  the  debt  or  incurring  the  liability,  and  as  to 
any  and  what  debts  are  owing  to  him.  The  examination 
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is  to  be  for  the  purpose  of  discovery  only,  and  no  order  m 
to  be  made  on  the  evidence  given  on  such  examination.” 

Walter  Macdonald,  for  the  motion. 

J.  R.  Roaf,  contra. 

The  Master  in  Chambers. — This  is  an  application  for 
an  order  for  examination  of  Mr.  Roaf,  the  solicitor  of  the 
judgment  debtor,  under  49  Vic.  ch.  16,  sec.  12  (0.)  The  cir- 
cumstances are  peculiar.  Mr.  Roaf  was  the  solicitor  of 
defendant  while  he  resided  in  Toronto,  and  is  now  his 
solicitor.  The  defendant  seems  to  have  left  the  city  28th 
September  last,  leaving  numerous  creditors,  among  them 
the  plaintiff.  On  29th  September,  the  day  after  he  had 
left,  the  defendant  conveyed  to  Mr.  Oliver,  the  auctioneer, 

■ of  this  city,  all  his  household  furniture  and  effects,  for  the 
alleged  consideration  of  $4,000.  The  said  goods  being,  so 
far  as  the  deponents  can  discover,  all  the  assets  of  the 
defendant  in  this  province. 

This  bill  of  sale  was  executed  by  Mr.  Roaf  after  the 
defendant’s  departure,  under  a power  of  attorney  from 
defendant,  and  it  appears  that  Mr.  Roaf  negotiated  and 
carried  out  the  sale. 

The  plaintiff  has,  of  course,  a judgment  against  the 
debtor,  and  it  must  be  admitted  that  the  circumstances  are 
pregnant  with  suspicion  as  to  the  intentions  of  the’defendant 

It  appears  on  affidavits  before  me,  and  I do  not  under- 
stand it  to  be  denied,  that  the  consideration  for  the  assign- 
ment, or  the  product  of  the  goods  conveyed,  has  been  paid 
by  Mr.  Oliver  to  Mr.  Roaf,  upon  delivery  of  possession  by 
Mr.  Roaf  to  Mr.  Oliver,  of  the  goods. 

Mr.  Roaf,  I should  say,  is  quite  willing  to  give  any  infor- 
mation in  his  power,  which  is  not  against  his  duty  as  the 
solicitor  of  the  defendant. 

I do  not  understand  exactly  the  extent  of  the  privilege 
which  is  alleged.  Privilege  seems  to  me  to  refer  to  con- 
fidential communications  only,  and  not  to  acts  done  by 
which  third  parties  are  affected. 

43 — VOL.  XIL  O.P.R. 
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But,  assuming  a general  privilege  (which  I do  not  believe 
exists)  to  have  concealed  from  creditors  the  facts  and  cir- 
cumstances relating  to  this  large  amount  of  property  placed 
in  the  solicitors  hands,  this  case  still  raises  very  peculiar 
questions. 

First,  I look  at  the  statute,  and  I think  Mr.  Boaf  is 
examinable,  not  because  he  is  a clerk  or  employee  of  the 
defendant,  or  former  clerk  or  employee,  for  he  is  not  and 
never  was,  any  of  these  things. 

I.  take  it,  that  under  the  statute  he  is  a person  to  whom 
the  debtor  has  made  a transfer  of  his  property  or  effects ; 
for  the  defendant  enabled  him  to  negotiate  the  sale  of,  and 
to  give  possession  of  the  property  to  Mr.  Oliver,  and  Mr. 
Oliver  paid  him  the  full  consideration.  That,  I take  it,  is 
under  the  statute  a transfer  of  property  and  effects,  and  if 
it  is  said  that  the  solicitor  received  that  money  as  the 
agent  of  the  defendant,  and  has  to  account  to  him  for  it,  I 
can  only  say,  that  under  such  other  circumstances  as  are 
here,  that  describes  one  of  the  strongest  cases  under  the 
Act,  requiring  the  contemplated  examination  and  inquiry, 
that  it  is  possible  to  imagine. 

For  what  is  the  transfer  that  the  statute  is  aimed  at  ? 
A transfer  by  which  the  debtor’s  property  is  put  out  of 
reach  of  his  creditors.  It  is  not  necessary  that  it  should 
be  by  formal  conveyance,  or  that  a beneficial  interest  should 
be  conferred  on  the  transferee.  Transfer  is  a large  word. 
It  is  sufficient  under  the  statute  in  the  case  of  goods,  that 
a possession  or  right  of  possession  should  be  transferred. 
In  as  bad  a case  as  I can  think  of,  the  transferee  would  be 
a trustee  for  the  debtor,  the  transferor.  Then  what  are 
the  facts  here  ? Dominion  over  the  goods  is  given  to  the 
transferee,  with  power  to  negotiate  the  sale  of  them — to 
deliver  possession  of  them  on  such  sale,  and  to  receive  the 
money  for  them,  and  all  this  by  a man  out  of  the  jurisdic- 
tion, an  absconded  debtor.  I think  that  was  a “ transfer” 
under  the  statute  by  the  judgment  debtor  to  the  solicitor. 
That  transaction  was  carried  out  to  the  letter.  I am  nut 
here  concerned  to  inquire  on  what  terms  the  solicitor. 
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under  the  facts,  would  hold  the  proceeds  of  the  goods.  For 
what,  or  how  he  has  disposed  of  them,  is  unknown.  But 
this  I think  there  can  he  no  doubt  of — that  a person  hav- 
ing a title  to  those  goods  adverse  to  Barnet’s  title,  could, 
under  the  circumstances  of  this  case,  have  a remedy  against 
the  solicitor  for  a conversion  of  the  goods,  because  of  his 
taking  possession  of  them  however  innocently,  and  selling 
and  delivering  them  as  Barnet’s.  I refer  to  the  opinion 
of  Lord  Blackburn  in  Hollins  v.  Fowler,  L.  B.  7 H.  L.  766, 
768.  But  before  the  sale  the  solicitor  was  at  the  very  least 
a bailee  in  possession,  having  the  right  of  possession  against 
Barnet,  and  as  such  could  have  maintained  trespass  for  an 
injury  to  the  goods.  See  Pollock  on  Torts  (English  paging, 
299  to  302,  inclusive).  These  things  seem  to  make  it  clear 
that  there  was  a transfer  of  the  possession  and  right  of 
possession  of  the  goods  in~  specie,  to  the  solicitor,  in  fact  and 
in  law,  which  is  a transfer  under  the  statute. 

The  privilege  set  up  is  the  privilege  of  the  defendant — 
not  of  the  solicitor.  Then  the  defendant  by  making  this 
assignment  has  by  his  own  voluntary  act,  brought  himself 
within  the  49  Vic.  ch.  16,  sec.  12  (0.) ; and  I cannot  imagine 
why  a solicitor  should  be  exempt  from  such  examination. 
The  defendant  has  waived  his  right  to  take  such  an  objec- 
tion. The  defendant  is  clearly  within  the  Absconding 
Debtors’  Act  (I  do  not  mean  that  an  attachment  has  issued), 
but  if  by  such  transaction  as  this  he  can,  after  he  has  left 
the  country,  transfer  his  property  here,  and  put  it  in  such 
a position  that  it  cannot  for  the  time  be  laid  hold  of  by  his 
creditors,  nor  even  its  position  be  inquired  into  by  examin- 
tion  of  the  transferee,  and  all  this  by  a transfer  to  his 
solicitor,  by  which  the  proceeds  may  be  placed  subject  to 
the  absconding  debtor’s  own  order,  it  will,  put  this  alleged 
privilege  in  a new  light.  But  I do  not  think  that  is  the 
law.  It  is  not  the  policy  of  the  Absconding  Debtors’  Act, 
nor  of  49  Yic.  ch.  16,  that  such  a thing  should  be. 

The  circumstances  here  suggest  fraud  by  the  defendant 
sufficiently  to  enable  the  plaintiff,  independently  of  any 
other  ground,  to  procure  this  examination.  It  seems  that 
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by  receiving  this  property  of  the  defendant  under  the 
circumstances  here,  the  solicitor  has  placed  himself  in  a 
position  with  the  defendant,  outside  of  the  privilege  claimed 
altogether. 

I refer  to  those  cases  lately  discussed  in  Pawson  v^ 
Merchants  Bank , 11  R R.  18  ; Regina  v.  Cox,  14  Q.  B.  D. 
153,  and  Phillips  v.  Holmer,  15  W.  R.  578.  These  are 
cases  as  to  production,  and  I do  not  think  them  precisely 
in  point,  hut  they  discuss  the  effect  of  fraud  in  such  cases, 
and  I think  that  is  to  be  inferred  here  as  against  the 
defendant. 

Then  as  to  the  general  law  as  to  privilege  in  such  a case, 
I refer  to  Dwyer  v.  Collins,  7 Ex.  639  ; to  Doe  d.  Jupp  v. 
Andrews,  Oowper  845  ; Taylor  on  Evidence,  (Blackstone 
Am.  ed.,)  p.  805. 


An  appeal  from  this  decision  to  a Judge  in  Chambers, 
was  argued  by  the  same  counsel. 


Rose,  J. — The  facts  are  fully  set  forth  in  the  judgment 
of  the  learned  Master. 

I am  unable  to  agree  that  the  solicitor  “ is  a person  to 
whom  the  debtor  has  made  a transfer  of  his  property  or 
effects.”  It  seems  to  me  he  stands  more  in  the  position  of 
transferor  than  transferee.  The  purchaser  from  Barnet,  to 
whom  the  conveyance  was  made,  was  the  transferee  of  the 
goods  and  chattels,  and  has  been  examined  by  the  plaintiff 
as  such.  The  receipt  of  the  purchase  money  by  the  solici- 
tor for  his  client,  or  by  the  solicitor  as  agent  under  the 
power  of  attorney  for  his  principal,  does  not,  in  my  opinion ? 
make  him  a person  to  whom  the  debtor  has  made  a trans- 
fer of  his  property  or  effects. 

If  it  did,  then  had  the  conveyance  been  sent  out  of  the 
country  to  Barnet  for  execution,  and  been  returned  to  the 
solicitor,  and  the  money  then  been  paid  over  to  the  solici- 
tor, he  would,  under  such  circumstances,  have  been  a person 
to  whom  the  debtor  had  made  a transfer  of  his  property 
or  effects.  To  this  I cannot  agree. 
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I think  the  appeal  must  be  allowed,  with  costs  to  the 
defendant  in  any  event  of  the  cause. 

The  plaintiff  appealed  to  the  Queen’s  Bench  Divisional, 
Court,  before  which  the  appeal  was  argued  on  the  25th, 
November,  1887,  by  the  same  counsel. 

Armour,  C.  J. — This  provision  of  the  statute  is  remedial, 
and  for  the  purpose  of  enabling  the  judgment  creditor  the 
better  to  discover  property  of  his  debtor,  which  may  be 
made  available  for  the  satisfaction  of  his  judgment.  We 
ought  therefore  to  construe  it  so  as  to  advance  the  remedy, 
so  far  as  the  fair  meaning  of  the  words  used  by  the  legisla- 
ture will  permit.  What  construction  is  then  to  be  placed 
upon  the  words  “clerk  or  employee,”  and  upon  the  words 
“ any  person  to  whom  the  debtor  has  made  a transfer  of  his 
property  or  effects.”  Was  Mr.  Roaf  an  employd  ? If  the 
words  had  been  “ clerk  or  agent,”  Mr.  Roaf  would  un- 
doubtedly have  been  included,  for  he  was  certainly  an 
agent.  But  “ employd  ” has  as  wide,  and  indeed  a far 
wider  signification  than  “ agent.”  It  signifies,  generally, 
one  who  is  employed.  Ambassadors  may  properly  be 
said  to  be  employed,  and  agents  are  very  properly  and 
usually  said  to  be  employed.  Being  a word  of  such 
general  signification,  the  particular  signification  to  be 
ascribed  to  it  must  be  determined  by  the  context,  by 
the  circumstances  under  which,  and  the  purpose  for  which 
it  is  used,  and  the  result  of  ascribing  to  it  such  particular 
signification. 

Used  as  it  is  in  this  provision,  and  having  regard  to 
the  context,  and  the  circumstances  under  which  and  the 
purpose  for  which  it  is  used,  it  in  my  * opinion  clearly 
includes  such  an  agent  as  Mr.  Roaf  was,  and  the  result  of 
ascribing  such  a signification  to  it  is  to  further  and  advance 
the  remedy  intended  to  be  given  by  the  provision. 

It  is  said  that  its  signification,  as  used  in  this  provision, 
must  be  controlled  and  limited  by  the  word  “ clerk,”  which 
precedes  it.  I do  not  think  so  : but  the  word  “clerk”  has  a 
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very  wide  signification,  as  may  be  seen  by  a reference  to 
the  criminal  law  under  the  head  of  embezzlement. 

As  to  the  construction  to  be  put  upon  the  words,  “ any 
person  to  whom  the  debtor  has  made  a transfer  of  his 
property  or  effects,”  having  regard  to  what  I have  already 
said,  I do  not  think  that  the  word  “transfer”  here  is  to  be 
limited  to  the  transfer  of  the  title  to  the  property  or  effects, 
but  that  it  is  to  be  held  equally  applicable  to  the  transfer 
of  the  possession  of  the  property  or  effects,  and  I think 
the  object  and  reason  of  the  provision  and  the  context 
clearly  shew  this  to  be  the  case.  Mr.  Roaf  is  therefore  a 
person  to  whom  a transfer  of  the  debtor’s  property  and 
effects,  to  the  extent  of  $4,000  has  been  made,  for  the 
possession  of  that  sum  has  been  transferred  to  him  by  the 
debtor. 

In  my  opinion,  therefore,  the  appeal  should  be  allowed, 
with  costs,  and  the  order  of  the  learned  Master  restored, 
but  the  order  must  be  limited  according  to  the  very  words 
of  the  provision. 

Falcon  bridge,  J. — I find  myself  unable  to  come  to  the 
conclusion  that  Mr.  Roaf  is  an  “employee”  within  the 
meaning  of  this  section.  The  words  “ clerk  or  employee” 
seem  to  me  clearly  to  indicate  a person  in  the  constant 
and  continuous  service  (for  however  brief  a period  of  time) 
of  the  judgment  debtor. 

Etymologically  considered,  the  word  “employee”  no  doubt 
means  one  who  is  employed,  and  may  be  considered  to  bear 
a very  wide  signification.  But  I think  the  word  as  gene- 
rally, and  I may  say  universally  used,  has  a much  narrower 
meaning. 

The  Imperial  Dictionary  gives  the  following  definition 
of  employee  : “ The  English  form  of  the  French  employ^, 
one  who  is  employed  (especially  a clerk),  one  who  works 
for  an  employer  or  master ; a clerk,  workman,  or  other 
person  working  for  salary  or  wages  (but  rarely  if  ever 
applied  to  a domestic  servant),  generally  used  with  the 
name  of  the  person  who  employs ; as  ‘ the  Messrs,  Smith 
gave  their  employees  a holiday.’  ” 
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There  is  no  expression  in  this  definition  which  is  conso- 
nant with  Mr.  Roaf’s  position,  and  I am,  therefore,  clearly 
of  opinion  that  he  is  not  a clerk  or  employee  within  the 
meaning  of  this  section. 

It  is,  perhaps,  idle  to  speculate  as  to  what  may  have  been 
the  intention  of  a Legislature  in  a particular  case,  but  I 
should  think  that  what  was  meant  here  was  not  a person 
appointed  or  “ employed”  to  do  a particular  act  or  service, 
but  a person  working  for  salary  or  wages.  Apt  words 
could  readily  have  been  chosen  to  indicate  any  other 
intention. 

Then  is  the  solicitor  under  the  circumstances  of  this 
case  “ a person  to  whom  the  debtor  has  made  a transfer 
of  his  property  or  effects  since  the  date,”  &c.  ? 

1 feel  pressed  by  the  argument  that  the  policy  of  the 
enactment  is  to  advance  the  right  of  discovery,  and  I have 
come  to  the  conclusion  that  he  is. 

In  Doe  d.  Mitchinson  v.  Garter , 8 T.  R.  57,  a lessee  who 
covenanted  not  to  let,  set,  assign,  transfer,  make  over,, 
barter,  exchange,  or  otherwise  part  with  the  indenture,  &c., 
with  a proviso  that  the  landlord  might  in  such  case  re-enter  * 
gave  a warrant  of  attorney  to  confess  judgment,  on  which 
the  lease  was  taken  in  execution  and  sold  ; and  that  was 
held  to  be  no  forfeiture  of  the  lease. 

But  in  the  same  case,  8 T.  R.  300,  it  being  found  by 
verdict  that  the  tenant  gave  such  warrant  of  attorney  for 
the  express  purpose  of  enabling  such  creditor  to  take  the 
lease  in  execution  under  the  judgment,  this  is  in  favour  of 
the  covenant,  and  the  landlord,  under  a clause  of  re-entry 
in  the  lease  for  breach  of  the  condition,  may  recover  the 
premises  in  ejectment  from  a purchaser  under  the  sheriff’s 
sale. 

A similar  point  was  elaborately  discussed  in  Croft  v. 
Lumley,  6 H.  L.  C.  672. 

I am  of  opinion  that  the  control  over,  or  constructive 
possession  of  the  goods,  created  here  by  the  giving  of  a 
power  of  attorney,  amounts  to  a transfer  of  property  or 
effects,  within  the  meaning  of  the  Act,  as  does  also,  I think. 
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the  receipt  of  the  purchase  money  by  the  appointee  or 
attorney. 

I agree,  therefore,  that  the  appeal  should  be  allowed  with 
costs,  and  the  order  of^the  learned  Master  restored. 

Appeal  allowed , with  costs. 


Reid  v.  Murphy. 

Interpleader — Sale  of  goods — Sheriff  s charges. 


After  an  interpleader  order  is  made  at  the  instance  of  a sheriff,  the  special 
jurisdiction  of  the  Court  under  the  Act  relating  to  interpleading  arises, 
by  which  the  writ  of  execution,  as  such,  ceases  to  operate,  and  the 
sheriff  in  selling  the  goods  seized  thereunder  acts  not  for  the  execution 
creditor  but  for  the  Court  under  the  interpleader  order.  Where, 
therefore,  a sheriff,  under  such  circumstances,  sold  goods  which  were 
found  by  the  event  of  an  interpleader  issue  not  to  have  been  the  goods 
of  the  execution  debtor,  but  of  the  claimant,  and  paid  the  proceeds  into 
Court  less  his  charges  for  possession  money  and  expenses  of  sale,  &c.  ; 
Held,  that  he  was  not  liable  to  refund  to  the  claimant  the  amount  de- 
ducted for  such  charges. 

The  claimant’s  remedy  is  to  recover  the  amount  of  such  charges  from  the 
execution  creditor,  which  he  can  do  in  a summary  way. 

The  decision  of  Proudfoot,  J.,  ante  p.  246,  reversed. 

[December  21,  1887. — The  Chancery  Division .] 

An  appeal  by  the  sheriff  of  Wentworth  from  an  order  of 
Proudfoot,  J.,  in  Chambers,  12  P.  R.  246,  affirming  an  order 
of  Mr.  Winchester,  sitting  for  the  Master  in  Chambers^ 
requiring  the  appellant  to  pay  into  Court,  after  the  trial 
of  an  interpleader  issue  which  resulted  in  favour  of  the 
claimant,  the  amount  deducted  by  the  sheriff  for  his  pos- 
session money,  &c.,  from  the  proceeds  of  the  goods  in 
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question,  which  were  sold  under  the  original  interpleader 
order. 

The  appeal  was  argued  on  the  1st  December,  1887,  before 
a Divisional  Court  composed  of  Boyd,  C.,  Proudfoot  and 
Ferguson,  JJ. 

Bicknell, tor  the  appellant,  referred  to  Form  142,  O.  J* 
Act ; R.  S.  0.  ch.  54,  secs.  15,  18 ; O'Brien  v.  Bull , 9 P.  R. 
494 ; Gray  v.  Alexander , 10  P.  R.  358  ; Goodman  v.  Blake 
19  Q.  B.  D.  77 ; Attenborough  v.  St.  Katharines  Bock  Go .,  3 
C.  P.  D.  450  ; Archibald , Q.  B.  Prac.  276 ; Cababt  on  In- 
terpleader, 80-88 ; Walker  v.  Olding , 1 H.  & C.  621 ; 
Woollen  y.  Wright,  ib.  554;  Maclean  v.  Anthony,  6 0.  R. 
330  ; Clarke  v.  Farrell,  31  C.  P.  584 ; Reid  v.  Gowans,  13 
A.  R.  501 : Bland  v.  Delano,  6 Dowl.  P.  C.  293  ; Dabbs  v. 
Humphries,  1 Bing.  N.  C.  412 ; 3 Dowl.  P.  C.  377  ; 1 
Hodges  4 ; Pitchers  v.  Edney,  4 Bing.  N.  C.  721. 

Hoyles  ( Beazley  with  him),  for  the  claimant,  cited  the 
unreported  Chambers  decisions  in  Abel  v.  Saxton,  Lucas 
v.  Bulley,  and  Bigham  v.  Gamble,  and  also  referred  to 
Cababe,  p.  87,  Dabbs  v.  Humphries,  supra  ; and  Smith  v. 
Darlow,  26  Ch.  D.  605. 

Boyd,  C. — After  an  interpleader  order  is  made  at  the 
instance  of  the  sheriff,  the  special  jurisdiction  of  the  Court 
under  the  Act  relating  to  interpleading  arises,  by  which 
the  writ  of  execution  as  such  ceases  to  operate,  and  the 
sheriff  in  selling  the  goods  seized  thereunder  acts  not  for 
the  execution  creditor,  but  for  the  Court,  under  the  inter- 
pleader order : see  Parsons  v.  Lloyd,  L.  R.  1 Ex.  307,  note 
per  Bramwell,  B. ; Clarke  v.  Farrell,  31  P.  584  ; Ex  p. 
Ford,  18  Q.  B.  D.  369 ; Cooper  v.  Asprey,  3 B.  & S.  932.  By 
the  very  terms  of  the  order  in  this  case  (which  is  the  usual 
order  pursuant  to  Form  142  of  the  Judicature  Act),  the 
sheriff  after  selling  was  to  pay  the  proceeds  into  Court, 
after  deducting  the  expenses  of  sale,  and  the  possession 
money  from  the  date  of  the  interpleader  order.  These 
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represent  his  actual  disbursements  in  carrying  out  the 
directions  of  the  Court  as  its  officer.  These  he  should  be 
allowed  to  retain,  subject  to  any  moderation  thereof,  if 
excessive  charges  are  complained  of,  which  is  not  now  the 
case. 

This  point  was  long  ago  discussed,  as  we  now  decide, 
by  Robinson,  C.J.,  in  Gladstone  v.  McDonell,  4 U.  C.  L.  J 
210,  and  the  same  practice  is  recognized  in  McCollum  v. 
Kerr , 8 ib.  71,  and  other  cases  in  the  earlier  volumes  of 
practice  reports. 

The  success  of  the  claimant  does  not  justify  an 
order  upon  the  sheriff  to  refund  these  expenses  retained, 
because  the  claimant  by  not  giving  security  has  accep- 
ted a sale  of  >the  goods  as  the  other  alternative  imposed 
by  the  Court.  Such  a sale  is  then  to  be  regarded  as  for  the 
benefit  of  all  parties,  so  far  as  the  sheriff  is  concerned.  If 
the  claimant  succeeds,  his  proper  remedy  is  to  recover  these 
expenses  from  the  execution  creditor,  which  he  can  do  in 
a summary  way,  as  that  is  one  of  the  questions  reserved  by 
the  order  to  be  ultimately  disposed  of  : Goodman  v.  Blake , 
19  Q.  B.  D.  77.  Armitage  v.  Foster,  1 H.  & W.  208  (1835,) 
is  suggestive  as  to  both  matters  of  sale  and  possession 
money.  See  also  Under  den  v.  Burgess,  4 Dowl.  P.  C.  104. 
Dabbs  v.  Humphries,  1 Bing.  N.  C.  412,  depends  on  its  own 
facts,  and  is  distinguished  from  this  because  of  the  sale  of  the 
goods  having  taken  place  under  the  execution  by  consent  of 
all  parties.  It  was  therefore  not  the  case,  as  here,  of  a sale  by 
and  under  the  express  direction  of  the  Court,  but  one  in 
which  the  sheriff  was  acting  as  agent  for  the  plaintiff. 

In  Chitty’s  Arch.  Prac.,  14th  ed.,  1375,  it  is  laid  down  that 
in  general  where  the  sheriff  has  kept  possession,  or  sold  the 
goods,  or  done  any  other  act  by  the  order  of  the  Court  or 
a Judge,  he  will  be  allowed  the  costs  of  so  doing.  This 
general  practice  is  efficiently  carried  out  by  the  forms  in 
the  Judicature  Act,  which  enable  him  to  reserve  these 
costs  out  of  the  proceeds  of  sale,  and  leave  the  ultimate 
incidence  of  these  outlays  to  be  dealt  with  as  is  just  between 
the  litigating  parties. 
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The  order  should  be  reversed,  and  the  application  against 
the  sheriff  dismissed,  with  all  costs  of  order  and  appeals 
to  him. 

Ferguson,  J. — After  a perusal  of  the  cases  referred  to 
by  counsel,  I am  of  the  opinion  that  the  conclusion  arrived 
at  by  the  Chancellor  is  correct,  and  that  the  order  appealed 
from  should  not  stand. 

I also  agree  as  to  the  disposition  made  by  him  in  respect 
to  costs. 

Proudfoot,  J. — The  law  must  be  as  my  learned  brothers 
say  ; but  it  seems  to  me  that  it  is  a hard  and  inequitable  rule 
which  deprives  the  claimant  of  a part  of  the  proceeds  of  his 
goods,  and  leaves  him  to  recover  it  if  he  can  from  the  execu- 
tion creditor. 

Appeal  allowed. 


/ • 


McKay  v.  Baker. 


Costs,  security  for — Action  by  married  woman — Nominal  plaintiff. 

Action  to  remove  a cloud  from  the  title  to  certain  land  of  the  plaintiff,  a 
married  woman,  whose  husband  when  in  embarrassed  circumstances  had 
bought  the  land  and  taken  a conveyance  in  her  name.  The  plaintiff 
had  no  separate  estate,  and  her  husband  was  not  a person  of  substance. 
There  was  no  trust  between  the  husband  and  wife. 

Held,  Proudfoot,  J.,  dissenting,  that  though  suing  alone  and  without 
separate  estate,  a married  woman  is  not  required  to  give  security 
for  costs.  The  only  person  who  could  be  plaintiff  on  the  title  was  the 
wife,  and  her  husband  could  not  be  joined  as  a necessary  or  even  a 
proper  party.  This  case  did  not  come  within»the  class  of  cases  where 
a nominal  insolvent  plaintiff  is  put  forward,  while  the  substantial 
litigant  keeps  in  the  background  iri  order  to  avoid  liability  for  costs 
and  an  order  for  security  for  costs  was  set  aside. 

[December  21,  1887. — The  Chancery  Division .] 

An  appeal  by  the  plaintiff  from  an  order  of  Proudfoot, 
J.,  in  Chambers,  affirming  an  order  of  the  local  Master  at 
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Hamilton,  requiring  the  plaintiff  to  give  security  for  the 
costs  of  the  action. 

The  action  was  brought  to  remove  a cloud  from  the 
plaintiff’s  title  to  certain  land.  The  plaintiff  was  a married 
woman.  Her  husband  negotiated  the  purchase  of  an  interest 
in  the  land  in  question,  paid  the  purchase  money,  and  took 
the  conveyance  in  the  name  of  his  wife,  being  himself  in 
embarrassed  circumstances.  The  wife  was  sworn  to  be  able 
to  pay  all  her  debts,  but  it  was  not  shewn  that  she  had  any 
separate  estate  or  property  other  than  that  in  question  in 
the  action. 

The  order  for  security  for  costs  was  made  on  the  ground 
that  the  action  was  brought  by  a merely  nominal  and 
insolvent  plaintiff  for  the  benefit  of  another  person  (her 
husband). 

The  facts  appear  more  fully  in  the  judgment  of  Boyd,  C. 

i'  • \ 

The  appeal  came  on  to  be  heard  before  a Divisional 
Court,  composed  of  Boyd,  C.,  Proudfoot  and  Ferguson,  JJ., 
on  the  2nd  December’,  1887. 

C.  J.  Holman  and  A.  D.  Cameron , for  the  appeal.  The 
plaintiff  is  the  absolute  owner  of  the  land  as  against  her 
husband.  It  is  not  shewn  that  the  third  party  has  any 
interest  at  all.  Would  it  be  possible  to  have  it  declared 
that  the  plaintiff  is  a trustee  for  her  husband  ? Nor  is  the 
plaintiff  insolvent ; it  is  not  said  that  she  cannot  pay  her 
debts.  The  husband,  who,  it  is  alleged,  is  the  beneficial 
plaintiff,  is  said  to  be  a person  of  no  substance  ; if  he  was 
added  as  a plaintiff,  the  defendant  would  be  no  better  off. 
They  referred  to  Little  v.  Wright , 16  Gr.  576 ; Mason  v. 
Jeffrey,  2 Ch.  Chamb.  R.  15  ; Clark  v.  Rama,  10  P.  R.  384  ; 
Clark  v.  St.  Catharines,  10  P.R.  205  ; Larssen  v.  Monmouth- 
shire R.  W.y  &c.,  Co.,  16  L.  T.  N.  S.  289 ; Robertson  v. 
McM aster,  8 P.  R.  14. 

Lynch- Staunton,  contra,  referred  to  Re  Rainey  Lake 
Lumber  Co.,  11  P.  R.  314;  Boice  v.  O’Loane,  7 P.R* 
359. 
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Boyd,  C. — The  husband  negotiated  the  purchase  of  an 
interest  in  the  land  in  question,  paid  for  it,  and  procured 
the  conveyance  of  it  to  be  made  to  his  wife,  the  plaintiff, 
for  the  reason  that  being  in  financial  embarrassment,  or 
being  an  undischarged  insolvent,  he  could  not  hold  it.  The 
title,  such  as  it  is,  is  in  her,  and  he  has  no  interest  therein, 
except  as  her  husband.  The  land  was  bought  for  the  pur- 
pose of  making  a profit  out  of  it,  either  by  selling  it  or  by 
building  on  it  and  renting.  The  only  person  who  can  be 
plaintiff  on  this  title  is  the  wife — her  husband  could 
not  be  joined  as  a necessary  or  even  proper  party.  She 
does  not  appear  to  have  any  separate  estate,  but  neither 
does  the  husband  appear  to  be  a person  of  any  substance. 
The  husband  acted  for  her  in  giving  instructions  for  the 
action  ; she  knowing  that  the  property  was  bought  for  her, 
and  put  in  her  name.  Security  for  costs  has  been  ordered 
by  the  Master  at  Hamilton  on  the  ground  that  the  plaintiff 
was  merely  a nominal  plaintiff  and  insolvent. 

Though  suing  alone  and  without  separate  estate,  a married 
woman  is  not  required  to  give  security  for  costs  : Re  Isaacs , 
33  W.  R.  845.  She  has  the  same  privilege  in  this  regard 
as  a man  who  is  a pauper.  The  usual  case  of  nominal 
plaintiff  is,  where  the  substantial  litigant  keeps  in  the 
background  because  he  is  a person  of  wealth,  or  at  all 
events  able  to  pay  the  costs.  This  is  not  such  a case  : if 
husband  and  wife  could  be  joined  as  plaintiffs  the  defendant 
would  not  be  better  off  upon  a judgment  for  costs  against 
them. 

Bovill,  C.  J.,  said  in  Sykes  v.  Sykes,  L.  R.  4 C.  P.  at  p.. 
647  : “ To  entitle  a defendant  to  security,  he  must  shew  not 
only  that/the  plaintiff  is  insolvent,  but  also  that  he  is  suing 
as  a nominal  plaintiff,  in  the  sense  %of  another  person 
being  beneficially  interested  in  the  result  of  the  action.’* 
Montague  Smith,  J.,  said  : “ The  cases  in  which  a plaintiff 
has  been  compelled  to  give  security  on  the  ground  of 
insolvency,  are  cases  in  which  the  specific  debt  sought  to 
be  recovered  has  been  transferred  to  a third  party,  for 
whose  benefit  the  action  is  brought.  That  is  founded  on 
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reasons  of  obvious  justice.  The  real  plaintiff  ought  not  to 
be  allowed  to  enforce  his  right  through  the  instrumentality 
of  a nominal  plaintiff  who  is  not  of  ability  to  pay  costs  if 
unsuccessful”:  ib.  648.  Brett;  J.,  said:  “ Insolvency  alone 
is  not  a ground  for  compelling  security.  But  an  exception 
has  been  engrafted  on  that  rule,  where  the  plaintiff  is  merely 
lending  his  name  for  the  benefit  of  another  person,  and  is 
therefore  not  the  real  plaintiff  in  the  action ; as,  where  he 
has  assigned  his  interest  in  the  debt  to  another”  : ib.  650. 
Such  is  the  rule  in  the  latest  cases,  from  which  it  appears 
that  the  Courts  will  not  extend  cases  in  which  security  is 
to  be  given  : Cowell  v.  Taylor , 31  Ch.  D.  34 ; Dartmouth 
Harbour  Commissioners  v.  Mayor,  &c.  of  Dartmouth,  34 
W.  R.  774.  . 

In  Clark  v.  St.  Catharines,  10  P.  R.  205,  a ratepayer  was 
one  of  many  interested ; he  was  suing  on  behalf  of  the 
others,  and  was  insolvent ; he  was  put  forward  by  those 
others,  and  had  but  a slight  interest  as  compared  with 
them.  This  is  a very  different  case  from  the  present,  in 
which  the  plaintiff  is  the  only  person  who  has  any  right 
of  action  in  the  premises. 

In  Cowell  v.  Taylor,  Bowen,  L.J.,  says  (speaking  of  the 
rule  that  if  an  insolvent  sues  as  nominal  plaintiff  for  some 
one  else,  he  must  give  security),  “ In  that  case  the  nominal 
plaintiff  is  a mere  shadow.”  But  in  this  case,  if  you  take 
away  the  so-called  nominal  plaintiff,  you  take  away  all  the 
substance  there  is  in  the  litigation. 

There  is  here  no  trust  between  husband  and  wife ; she  is 
in  law  the  only  person  interested — he  has  no  interest,  and 
could  not  litigate  as  a party.  There  is  no  authority  for 
extending  the  law  of  security  to  such  a state  of  facts,  and 
in  my  opinion,  the  order  in  appeal  and  below  should  be 
set  aside,  with  all  costs  to  be  costs  in  the  cause  in  any 
event  to  the  plaintiff. 

Ferguson,  J. — The  plaintiff’s  husband  in  his  evidence 
says  that  there  is  no  trust  between  him  and  the  plaintiff 
in  respect  to  the  lands  in  question.  I am  of  the  opinion 
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that  the  evidence  does  not  show  that  there  is  such  a trust, 
or  that  the  plaintiff  herself  is  not  the  owner  of  the 
interest  in  the  lands.  It  is  not  shown,  I think,  that  the 
plaintiff  has  been  put  forward  by  another  person  interested 
to  try  a right,  or  that  the  suit  has  not  been  brought  at  her 
own  instance. 

It  does  not  appear,  I think,  that  the  plaintiff  is  suing 
on  behalf  of  another  and  is  insolvent.  According  to 
Baron  Bramwell  in  the  case  Larssen  v.  Monmouthshire 
R.  W.  &c.  Co.,  16  L.  T.  N.  S.  289,  290,  both  these  should 
be  shown,  to  obtain  an  order  for  security  for  costs,  and  many 
other  authorities  are  precisely  to  the  same  effect.  After  a 
perusal  of  all  the  cases  referred  to,  I am  of  the  opinion 
that  the  order  appealed  from  cannot  be  sustained,  and  I 
concur  in  the  judgment  of  the  Chancellor. 


Proudfoot,  J. — I continue  to  think  that  the  Master  was 
right  in  requiring  security  for  costs.  The  plaintiff  is  a 
married  woman,  in  whose  name  her  husband  had  taken  the 
conveyance  of  the  property  in  question.  No  doubt  a husband 
may  make  a gift  of  property  to  his  wife  which,  as  between 
them  at  all  events,  would  be  good ; and  when  he  takes  a 
conveyance  of  property  in  the  name  of  his  wife  (I  will 
assume  that  this  is  not  affected  by  recent  legislation),  a 
presumption  of  advancement  will  arise,  and  the  wife  would 
not  be  a trustee  for  the  husband.  And  it  is  also  true  that 
parol  declarations  of  the  husband  subsequent  to  the  con- 
veyance will  not  be  allowed  to  shew  the  wife  to  be  a trustee 
for  him. 

But  in  the  present  instance  there  is  no  evidence  of  a 
gift.  The  plaintiff  knew  nothing  of  the  deed  till  after  it 
had  been  executed.  And  she  has  no  property  unless  this 
property  should  prove  to  be  hers.  Then  the  husband 
when  examined  says  that  the  cash  paid  was  all  his — none 
of  his  wife’s  ; that  he  took  the  deed  in  the  name  of  his  wife 
because,  owing  to  his  circumstances,  he  could  not  hold  it  in 
his  own  name.  That  does  not  shew  he  intended  a gift,  he 
took  it  in  his  wife’s  name,  not  to  give  her  a benefit,  but 
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because  he  dared  not  hold  it  in  his  own.  It  would  still 
then  be  his.  He  also  says  that  he  bought  the  land  on 
speculation.  What  meaning  can  be  attached  to  that  but 
that  he,  a land  agent  whose  business  was  dealing  in  land, 
bought  it  to  sell  again,  which  is  quite  inconsistent  with  the 
notion  of  a gift  to  the  wife. 

This  same  species  of  evidence  that  goes  to  disprove  a 
gift,  also  tends  to  rebut  a presumption  of  advancement. 

But  it  is  said  that  these  statements  of  the  husband  are 
not  binding  on  the  wife.  If  they  were  mere  parol  decla- 
rations subsequent  to  the  deed,  that,  no  doubt,  would  be 
correct.  The  Evidence  Act,  however,  It.  S.  0.  ch.  62,  sec. 
4,  enables  the  defendant  to  examine  the  husband  in  the 
action,  and  weight  must  be  given  to  his  evidence  as  to  that 
of  any  other  witness.  The  plaintiff  had  an  opportunity 
of  cross-examining  him,  and  did  so. 


Appeal  allowed. 
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D LINDAS  v.  Darvill  et  al. 

Interpleader — Liability  for  costs  of  execution  creditor  not  contesting  claim. 

A banking  corporation,  one  of  several  execution  creditors  made  parties  to 
an  interpleader  issue,  did  not  desire  to  contest  the  right  of  the  claimant 
to  its  share  of  the  proceeds  of  the  goods  seized  and  sold,  but  was 
willing  that  such  share  should  be  paid  over  to  the  claimant,  in  the  event 
of  the  latter  not  succeeding  in  the  issue. 

Held,  that  the  corporation  was  not  under  these  circumstances  liable  to 
contribute  to  the  costs  of  the  issue  ; but,  nevertheless,  was  properly- 
made  a party  to  the  issue,  and  would  be  entitled,  if  the  claimant  failed,, 
to  its  proportion  of  the  proceeds  arising  from  the  sale  of  the  goods. 

[December  23,  1887. — The  Common  Pleas  Division.'] 

An  appeal  from  an  order  of  Rose,  J.,  at  Chambers. 

The  facts  appear  in  the  judgment. 

Lash,  Q.  C.,  for  the  appeal. 

Aylesworth,  contra. 

MacMahon,  J. — This  is  an  appeal  by  some  of  the  execu- 
tion creditors  of  the  defendants’  estate  from  an  order  made 
by  Rose,  J.,  varying  an  interpleader  order  made  by  Judge 
Davis,  one  of  the  local  Judges  at  London. 

The  original  interpleader  order — after  barring  a number 
of  the  execution  creditors — directed  an  issue  between  the 
claimants,  the  Ontario  Loan  and  Debenture  Company,  and 
the  execution  creditors,  including  amongst  the  latter  the 
Molsons  Bank,  an  execution  creditor  to  the  extent  of 
about  five-sevenths  of  the  total  value  of  the  claims  of  the 
execution  creditors  who  by  the  interpleader  order  were 
made  parties  defendants  to  the  issue. 

The  issue  directed  the  trial  of  the  question  whether  the 
claimants  were  entitled  to  be  paid  out  of  the  moneys 
realized  by  the  sheriff  two  certain  sums  which  they 
claimed  as  landlords  of  the  execution  debtor,  David  Dar- 
vill. 

The  order  gave  the  carriage  of  the  interpleader  proceed- 
ings to  one  of  the  execution  creditors,  who  was  to  repre- 
sent in  the  issue  all  the  execution  creditors  who  were 
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directed  to  proceed  to  the  trial  of  such  issue.  The  order 
further  directed  that  such  execution  creditors  as  accepted 
the  issue  were  to  contribute  pro  rata  in  proportion  to  the 
amount  of  their  executions  to  the  expense  of  contesting 
the  claim  of  the  claimants. 

The  Molsons  Bank  appealed  from  this  order,  and  asked 
the  same  to  be  varied,  so  far  as  it  affected  the  bank,  by 
directing  that  the  amount  to  which  the  bank  would  be 
entitled  out  of  the  moneys  in  the  hands  of  the  sheriff,  in 
case  the  loan  company  should  not  succeed  in  establishing 
their  claim,  should  not  be  the  subject  of  an  interpleader 
issue,  there  being  no  dispute  about  the  same  ; and  also  that 
it  be  directed  that  the  bank  should  not  be  bound  to  con- 
tribute to  the  expense  of  the  interpleader  issue. 

The  learned  Judge  who  heard  the  appeal,  with  the  con- 
sent of  the  claimants — the  bank  also  desiring  and  consent- 
ing— ordered  that  whatever  portion  of  the  moneys  arising 
from  the  sale  of  the  goods  and  chattels  seized  by  the  sheriff 
and  mentioned  in  the  interpleader  order  the  bank  is,  or  out 
for  the  claim  of  the  loan  company  would  be,  entitled  to 
under  the  provisions  of  the  Creditors’  Relief  Act,  or  other- 
wise, or  by  virtue  of  the  execution  at  the  suit  of  the  bank 
against  David  Darvill  & Co.  alone,  be  paid  to  the  claimants, 
the  loan  company,  to  be  applied  by  the  company  upon 
the  mortal £e  from  David  Darvill  to  them,  mentioned  in 
the  interpleader  order,  and  the  interpleader  order  made  by 
the  local  Judge  was  varied  accordingly. 

It  was  further  ordered  by  the  learned  Judge  hearing 
the  appeal,  that  the  bank  should  not  be  liable  to  the 
claimants,  to  the  sheriff,  or  to  the  execution  creditors,  or 
to  the  solic'tors  of  the  execution  creditors  having  the  car- 
riage  of  the  interpleader  proceedings,  for  the  payment  of, 
or  to  contribute  to  the  payment  of,  any  costs,  in  so  far  as 
the  interpleader  application  and  proceedings  had  reference 
to  the  claim  of  the  claimants  ; and  the  said  interpleader 
order  of  the  local  Judge  was  thereby  varied  accordingly  ; 
but  otherwise  such  order  was  not  varied,  but  was  ratified 
and  confirmed. 
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The  notice  of  motion  filed  on  the  appeal  to  the  Divisional 
Court  asks  for  an  order  setting  aside  the  order  of  Rose,  J., 
and  affirming  the  order  made  by  the  local  J udge. 

From  the  notice  of  motion  and  the  argument  on  the 
appeal,  there  appeared  to  be  a serious  misapprehension  as 
to  the  effect  of  the  order  made  by  my  brother  Rose  vary- 
ing the  order  of  the  local  Judge. 

Under  the  order  of  the  local  Judge  the  Molsons  Bank 
was  made  a party  to  the  interpleader  issue,  and  was 
thereby  entitled,  along  with  the  other  execution  creditors 
parties  to  the  issue,  to  all  the  benefit  in  respect  of  the 
moneys  in  the  sheriff’s  hands ; but  was  ordered  to  con- 
tribute pro  rata,  in  proportion  to  the  amount  of  its 
execution,  to  the  costs  of  contesting  the  claim  of  the  loan 
company. 

By  the  order  varying  the  order  of  the  local  Judge,  the 
bank,  as  one  of  the  execution  creditors,  is  still  retained  as 
a party  to  the  interpleader  issue,  and  entitled  to  share 
along  with  the  other  execution  creditors  in  the  distribution 
of  the  moneys,  but  is  relieved  from  being  made  a contribu- 
tory to  the  costs  of  contesting  the  claim  of  the  loan  com- 
pany. 

The  question  for  consideration  on  this  appeal,  therefore, 
resolves  itself  into  one  of  costs  as  between  the  bank  and 
the  other  execution  creditors,  parties  to  the  interpleader 
issue. 

It  was  contended  by  counsel  for  the  appellants  that 
unless  the  bank  accepted  an  issue,  and  agreed  to  contribute 
to  the  costs  of  contesting  the  claim  of  the  loan  company, 
it  should  be  barred,  and  that  there  was  no  other  alter- 
native under  the  11th  section  of  the  Interpleader  Act, 
R.  S.  O.  ch.  54. 

The  reply  made  by  the  bank  to.  this  contention  was  the 
same  as  it  made  when  the  matter  was  before  the  local 
Judge,  and  on  appeal  before  my  brother  Rose,  which  was 
this : As  between  the  loan  company  and  the  bank,  the 

bank  is  willing  that  the  amount  to  which  it  is  entitled  in 
respect  of  its  execution  in  the  hands  of  the  sheriff,  on 
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the  distribution  under  the  Creditors’  Relief  Act,  in  case 
the  loan  company  should  not  succeed  in  establishing  its 
claim,  should  be  paid  to  the  loan  company. 

To  the  bank  it  was  immaterial  what  was  the  result  of 
the  interpleader  issue ! If  the  loan  company  succeeded 
as  claimants,  the  amount  received  by  them  in  that 
character  was  to  be  applied  in  reduction  of  their  mortgage 
against  Darvill ! And  the  bank  having  agreed  that  what- 
ever  was  coming  to  it  out  of  the  fund  should  be  paid 
to  the  loan  company  to  be  applied  in  reduction  of  the 
amount  of  the  same  mortgage,  it  followed  that  in  any 
event  of  the  interpleader  issue  the  object  the  bank  had  in 
view  would  be  achieved,  namely : the  reduction  of  the 
amount  of  the  loan  company’s  mortgage.* 

The  bank  therefore  had  no  interest  whatever  in  contest- 
ing the  claim  of  the  loan  company ; and  it  would  have 
been  most  inequitable  to  compel  it  to  be  a contributory 
to  the  expense  connected  with  the  contestation  of  such  a 
claim. 

The  appeal  will,  therefore,  be  dismissed,  with  costs. 

Galt,  0.  J.,  and  Rose,  J.,  concurred. 


Appeal  dismissed.. 


* The  loan  company’s  claim  as  landlords  was  under  the  attornment 
clause  in  their  mortgage,  and  the  bank  had,  in  addition  to  its  execution,  a 
second  mortgage  on  the  same  property,  and  was,  therefore,  interested  in 
reducing  the  claim  of  the  loan  company. 
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Parker  v.  Howe. 


Attachment  of  debts — Dividends  on  insolvent  estate* 

A judgment  creditor  seeking  to  garnish  funds  due  to  his  judgment  debtor 
by  !S.,  served  an  attaching  order  upon  the  assignee  of  S.  under  an 
assignment  for  the  benefit  of  creditors.  At  the  time  of  the  service  the 
assignee  had  in  his  hands  the  greater  part  of  the  moneys  belonging  to 
the  estate  of  S.,  but  had  not  declared  a dividend  ; and  before  he  did  so, 
but  after  the  service  of  the  attaching  order,  the  judgment  debtor 
assigned  to  G.  the  dividends  coming  to  him  from  the  estate  of  S. 

Held , that  the  judgment  creditor  was  entitled  as  against  G.  to  the  divi- 
dends from  the  insolvent  estate  based  upon  the  amount  that  was  in  the 
hands  of  the  assignee  when  the  attaching  order  was  made. 

McCraney  v.  McLeod,  10  P.  R.  539,  explained  and  followed. 

[December  30,  1887 — The  Master  in  Chambers .] 

An  application  to  make  absolute  a garnishing  summons. 
The  facts  appear  in  the  judgment. 

A.  H.  Marsh,  for  the  judgment  creditor. 

Aylesworth,  for  the  assignees  of  the  judgment  debtor. 


The  Master  in  Chambers. — This  is  a garnishment  pro- 
ceeding. 

Howe,  judgment  creditor ; Parker,  judgment  debtor ; 
Palmer,  the  assignee  of  one  Saunders  an  insolvent  debtor 
garnishee. 

Parker  was  a creditor  of  Saunders,  and  entitled  to 
dividends  on  Saunders’s  estate.  Howe  has  a judgment 
against  Parker,  and  a proof  against  estate.  Palmer, 
Saunders’s  assignee — (it  was  under  an  assignment  for  the 
benefit  of  creditors  made  by  Saunders) — on  the  23rd  June, 
1887,  received  for  the  estate  of  the  insolvent,  S3, 062.98. 
This  amount  was  reduced  by  preference  claims  amounting 
to  SI, 032.75,  leaving  a balance  of  $2,030.23,  money  in  the  as- 
signee’s hands,  for  distribution  among  Saunders’s  creditors. 

On  the  24th  June,  1887,  the  attaching  order  of  Howe, 
the  judgment  creditor,  garnishing  the  debt  of  Parker 
against  the  estate  of  Saunders  was  taken  out,  and  was 
served  on  Palmer,  the  assignee,  on  the  25th  June,  1887. 
No  dividend  in  the  estate  was  declared  till  September,  and 
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no  assets  beyond  an  inconsiderable  sum,  which  I need  not 
notice,  have  been  received  since  25th  June. 

On  the  17th  August  Parker,  the  judgment  debtor,, 
assigned  all  his  interest  in  the  insolvent  estate  of  Saunders 
to  Gault  Brothers,  and  it  is  between  the  conflicting  claims 
of  Howe,  the  judgment  creditor,  and  Gault  Brothers,  the 
assignee  of  Parker,  to  the  share  of  Parker  in  the  estate  of 
Saunders,  that  I am  to  decide  on  this  motion. 

Upon  the  above  facts,  I think  that  Howe,  the  judgment 
creditor,  is  entitled  under  the  garnishment  to  the  dividends 
that  were  payable  to  Parker  from  the  insolvent  estate, 
based  upon  the  $2,030.23  in  the  hands  of  Palmer,  the 
assignee  of  that  estate,  in  cash,  on  the  25th  June,  1887, 
the  dividends  being  $363.62. 

There  is  a case  in  10  P.  R.  539,  McGraney  v.  McLeod , 
which  seems  to  be  in  point.  It  was  in  appeal  from  Cham- 
bers before  Mr.  Justice  Rose.  The  head  note  of  the  case 
is  imperfect  in  not  noticing  the  point  which  is  valuable 
here.  The  facts  which  will  all  appear  in  the  papers,  are 
familiar  to  me.  McLeod  contracted  with  Hawkins  to 
build  a house,  for  which  he  was  to  receive  in  all  $1,225  : 
$300  when  the  frame  was  up,  $300  when  the  building  was 
enclosed,  the  balance  when  the  work  was  all  completed, 
which  was  to  be  by  the  3rd  February,  1884.  McLeod  'went 
on  with  the  work.  He  received  the  two  sums  of  $300 
each,  but  had  not  completed  3rd  February,  1884.  He, 
however,  continued  the  work  until  the  1st  April,  when  the 
building  being  still  unfinished,  Hawkins  entered,  took 
possession,  and  completed  it. 

McGraney  had  a judgment  against  McLeod,  and  obtained 
on  it  a garnishing  order,  which  was  served  on  Hawkins  on 
the  15  th  March,  1884. 

McLeod  had  done  more  work  by  the  1st  of  April  than 
was  paid  for  by  the  $600  he  had  received,  and  it  was 
understood  between  him  and  Hawkins  that  when  the  lat- 
ter had  completed  the  house,  and  had  indemnified  himself 
for  his  outlay  and  damages,  that  he  should  pay  the  balance 
of  the  $1,225  beyond  the  $600,  and  Hawkins’s  outlay  and 
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indemnity,  to  McLeod,  and,  in  effect,  the  parties  did,  after 
the  completion  of  the  work,  like  sensible  men,  refer  the 
question  of  amount  to  the  learned  Judge  of  the  County 
Court,  who  found  $357.32J  payable  by  Hawkins  to 
McLeod. 

After  the  1st  April,  and  after  Hawkins  had  taken  pos- 
session, there  were  quite  a number  of  garnishing  orders 
served  on  him  for  debts  due  by  McLeod,  and  the  question 
on  the  case  was  which,  if  any,  of  the  attaching  creditors,, 
were  entitled. 

It  was  held  that  McCraney  was  not  entitled,  because  on 
the  15th  March,  when  his  order  was  issued,  nothing  was 
either  due  or  accruing  due  from  Hawkins  to  McLeod. 
McLeod  had  been  paid  all  he  was  entitled  to,  and  before 
anything  further  could  come  due,  the  wrork  had  been 
taken  out  of  his  hands.  But  it  was  held  that  the  subse- 
quent attaching  creditors  were  entitled,  in  the  order  of 
priority  of  their  garnishments,  because  they  had  come  in 
after  the  new  arrangement  between  Hawkins  and  McLeod, 
and  they  were,  therefore,  entitled  to  whatever  was  due 
from  Hawkins  to  McLeod,  as  an  accruing  debt  at  the  time 
of  their  garnishments. 

I do  not  know  of  any  case  inconsistent  with  that  case, 
but  there  are  many  cases  that  support  it.  When  it  is 
spoken  of  as  a test  of  what  is  garnish  able,  that  an  action 
must  be  sustainable  for  it,  what  is  meant  is  to  describe  the 
quality  of  the  claim  that  is  the  subject  of  garnishment, 
not  to  insist  that  there  must  necessarily  be  a present  right 
to  sustain  an  action.  This  is  nothing  new,  for  the  attach- 
ing order  binds  by  its  express  words  all  debts  owing  or 
accruing  from  the  third  person.  But  they  must  have 
accrued  before  an  action,  in  the  common  law  sense  at  any 
rate,  can  be  sustained. 

I think  that  Howe  is  entitled  to  the  $363.62. 

It  is  understood  that  this  sum  is  liable  to  the  lien  of 
Parker’s  attorney  for  his  costs  for  the  recovery  of  the 
claim  against  Saunders  and  his  estate,  to  be  taxed.  This 
is  not  in  contest  at  all.  I think  that  Gault  Brothers  must 
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pay  all  the  costs  of  the  judgment  creditor,  Howe,  of  this 
motion  to  pay  over.  Palmer,  the  garnishee,  must  have  his 
costs  out  of  the  estate,  and  the  solicitor  of  Parker  must 
have  his  costs  in  the  same  way.  The  costs  of  garnishment 
of  Howe,  judgment  creditor,  other  than  the  costs  of  the 
motion  to  pay  over,  must  be  paid  by  Saunders. 

The  formal  papers  are  not  before  me.  Gault  Brothers 
and  the  solicitor  must  be  made  parties  formally,  if  not 
already  so. 


Wellbanks  v.  Conger. 

Judgment  after  verdict — “ The  Court” — Trial  Judge — Divisional  Court  — 
High  Court  of  Justice — Rules  315 , 321. 

The  Court  may  upon  motion  enter  judgment  upon  the  verdict  given  at 
the  trial,  where  the  trial  Judge  has  not  done  so. 

' Quaere , whether  such  motion  should  be  to  the  Divisional  Court. 

“The  Court,”  in  Rules  315,  321,  means  the  High  Court  of  Justice: 
whether  as  distinguished  from  its  Divisions  or  not. 

Where  after  a verdict,  the  Judge  presiding  at  the  trial  died  before  giving 
judgment  thereon,  it  was  directed  that  an  order  for  judgment  should  be 
drawn  up  in  the  High  Court,  before  the  three  Judges  who  composed 
the  Divisional  Court  of  the  Common  Pleas  Division,  as  Judges  of  the 
High  Court. 

[December  23,  1887. — The  Common  Pleas  Division.] 

This  was  a motion  by  the  plaintiff  for  judgment  after 
verdict  in  an  action  for  libel,  tried  before  the  late  Mr. 
Justice  O’Connor  and  a jury  at  Picton,  on  the  24th  of 
September,  1887. 

The  verdict,  as  endorsed  upon  the  record,  was  for  the 
plaintiff,  and  the  damages  were  assessed  at  twenty  cents. 

Ritchie , Q.  C.,  for  the  motion. 

W.  H.  P.  Clement , contra. 

Rose,  J. — On  motion  for  judgment,  as  I understood 
counsel,  some  question  arose  as  to  whether  the  plaintiff 
should  have  a certificate  for  costs,  and  the  learned  Judge 
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reserved  the  matter  for  further  consideration,  but  died 
before  the  parties  were  able  to  bring  it  up  again  before  him  . 

Mr.  Clement  objected : 

1.  That  the  motion  was  not  one  to  be  made  to  the 
Divisional  Court. 

2.  That  the  rules  did  not  provide  for  such  a motion,  and 
therefore  the  case  must  be  re-tried,  as  such  a motion  must 
be  heard  and  determined  before  the  trial  Judge. 

3.  The  right  of  the  plaintiff  to  costs — if  he  was  entitled 
to  judgment — was  not  disputed,  but  the  scale  of  costs,  it 
was  contended,  depended  upon  the  granting  or  refusing  a 
certificate. 

Mr.  Ritchie  said  that  at  present  he  confined  his  motion 
to  one  for  judgment  with  costs,  and  that  if  such  motion 
were  granted,  he  would  at  the  time  of  giving  judgment  — 
if  so  advised — move  for  a certificate. 

The  first  and  second  objections  may  be  considered 
together. 

Rule  273  provides  that  “ upon  the  trial  of  an  action,  the 
Judge  may,  at  or  after  the  trial,  direct  that  judgment  be 
entered  for  any  or  either  party,  or  adjourn  the  case  for 
futher  consideration.” 

Sec.  28,  sub-sec.  2 ol  the  Act  enacts  that  “ a Judge  sit- 
ting elsewhere  than  in  a Divisional  Court,  is  to  decide  all 
•questions  coming  propeily  before  him,  and  is  not  to  reserve 
-any  case,  or  any  point  in  a case,  for  the  consideration  of  a 
Divisional  Court.” 

If  the  learned  Judge  had  lived,  it  is  plain  that  it  would 
have  been  his  duty  to  have  heard  and  disposed  of  the 
motion. 

The  English  rule  3 of  December,  1876,  corresponding  to 
rule  273,  has  the  following  additional  .clauses,  “or  leave 
any  party  to  move  for  judgment.  No  judgment  shall  be 
entered  after  a trial  without  the  order  of  a Court  or 
Judge.” 

There  is  no  rule  in  express  terms  providing  for  such  a 
•case  as  this ; but  it  certainly  would  be  absurd  if  the  case 
had  to  go  down  to  a new  trial  to  obtain  what  we  have 
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now,  namely,  the  findings  of  fact  upon  which  to  rest  a 
motion  for  judgment. 

Rules  321  and  323,  among  others,  shew  it  to  have  been 
the  intention  of  the  framers  of  the  Act  not  to  have  judg- 
ment delayed  through  or  by  reason  of  any  matter  of  form, 
where  the  case  is  ripe  for  judgment. 

Rule  315  provides  that  “ except  where  by  the  Act  or  by 
these  Rules  it  is  provided  that  judgment  may  be  obtained 
in  any  other  manner,  the  judgment  of  the  Court  shall  be 
obtained  by  motion  for  judgment,”  and  rule  321  that, 
“ upon  a motion  for  judgment,  or  for  a new  trial,  the  Court 
may,  if  satisfied  that  it  has  before  it  all  the  materials 
necessary  for  finally  determining  the  questions  in  dis- 
pute, or  any  of  them,  or  for  awarding  any  relief  sought,, 
give  judgment  accordingly.” 

Having  in  view  the  spirit  and  intent  of  the  Act,  I 
think  these  rules  provide  a practice  under  which  this 
motion  may  be  made  to  the  Court. 

The  next  question  is,  whether  it  may  be  made  to  the 
Divisional  Court. 

I do  not  stay  to  carefully  consider  this  objection,  as  if 
“ Court”  means  the  High  Court, as  I am  disposed  to  think 
it  does,  then  it  is  clear  that  we  could  properly  hear  the 
motion  sitting  as  Judges  of  the  High  Court ; see  sec.  28  of 
the  Judicature  Act ; and  so  we  announced  on  the  argument. 

We  three  Judges  who  heard  the  motion  had,  therefore, 
clearly  jurisdiction  to  hear  the  motion,  whether  it  was  pro- 
perly made  to  us  sitting  in  the  Divisional  Court  or  in  the 
High  Court,  as  distinguished  from  its  Divisions  ; and  we 
must  not  allow  such  a technicality  to  defeat  the  motion 

The  order  for  judgment  may  be  drawn  up  in  the  High 
Court  before  the  learned  Chief  Justice,  my  brother  Mac- 
Mahon,  and  myself,  as  Judges  thereof,  granting  judgment 
for  the  plaintiff*  for  twenty  cents  damages,  and  costs.  We 
say  nothing  as  to  the  scale,  as  no  motion  is  pending  before 
us  as  to  it. 

Galt,  C.  J.,  and  MacMahon,  J.,  concurred. 


Judgment  accordingly. 
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Clarry  v.  British  America  Assurance  Company. 

Reference. — Sec.  J+7,  0.  J.  A. — Actions  on  fire  insurance  policies — 
Accounts — Other  issues. 

Where  in  actions  npon  fire  insurance  policies  the  questions  in  issue  be- 
tween the  parties  were  not  confined  to  matters  of  mere  account,  but  the 
defendants  disputed  their  liability,  and  issues  of  fraud,  misrepresenta- 
tion, and  concealment  of  facts  were  raised  upon  the  pleadings  : 

Held,  that  an  order  referring  all  the  issues  in  the  actions  to  a referee  for 
inquiry  and  report  was  improperly  made,  and  that  the  plaintiff  was 
entitled  to  have  a trial  in  the  ordinary  way. 

[December  2,  1887. — The  Chancery  Division .] 

An  appeal  by  the  plaintiff,  from  an  order  of  Rose,  J.,  in 
Chambers,  made  under  sec.  47,  O.  J.  A.,  referring  all  the 
issues  in  this  action,  and  five  other  actions,  against  different 
insurance  companies,  to  a referee  for  inquiry  and  report. 

The  actions  were  brought  upon  fire  insurance  policies 
to  recover  for  the  loss  by  fire  of  certain  woollen  mills  at 
Orangeville. 

The  order  of  Rose,  J.,  was  made  upon  the  application  of 
the  defendants,  against  the  contention  of  the  plaintiff, 
upon  the  ground  that  it  was  necessary  to  go  into  long  and 
complicated  accounts  in  order  to  ascertain  the  liability  of 
the  defendants. 

The  affidavits  filed  on  behalf  of  the  defendants  stated 
that  it  was  necessary  to  have  an  elaborate  account  taken 
in  order  to  shew  non-compliance  with  conditions  as  to 
proof  of  loss,  fraud,  and  knowledge  of  inaccuracies  on 
the  part  of  the  insured,  and  over- valuation. 

The  defendants  disputed  their  liability,  and  issues  were 
raised  by  the  pleadings  of  misrepresentations  and  fraud  in 
obtaining  the  issue  of  the  policies,  arson,  and  perjury. 

The  plaintiff  did  not  admit  that  there  were  complicated 
questions  of  account  involved,  and  insisted  on  his  right  to 
a trial  by  jury. 

The  appeal  was  argued  on  the  1st  and  2nd  of  Decem- 
ber, 1887,  before  a Divisional  Court,  composed  of  Boyd,  C., 
Proudfoot  and  Ferguson,  JJ. 
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Laidlaw,  Q.  C.,  and  Kappele , for  the  appeal,  contended 
that  it  was  not  a proper  case  for  reference  under  sec.  47  ; 
referring  to  Clow  v.  Harper , 3 Ex.  D.  198 ; Conmee  v.  Can- 
adian Pacific  R.  W.  Co.,  12  A.  R,  at  pp.  761,  762 ; Knight 
v.  Coales,  19  Q.  B.  D.  296  ; Longman  v.  East,  3 C.  P.  D.  153. 

McCarthy,  Q.  C.,  and  Wallace  Nesbitt , for  the  defend- 
ants, in  support  of  the  order,  contended  that  the  Judica- 
ture Act  abolished  the  necessity  of  having  two  trials,  one 
before  a jury  or  a Judge,  and  a subsequent  one  before  a 
referee  as  to  the  matters  of  account ; the  intention  was 
that  all  issues  should  be  referred  to  a referee  or  arbitrator 
under  sec.  47  or  sec.  48,  O.  J.  A. ; a Judge  here  had  ordered 
such  a reference,  and  his  discretion  should  not  be  inter- 
fered with  : referring  to  Maclennan’s  Jud.  Act,  2nd  ed.,  pp. 
65-69 ; Knight  v.  Coales,  supra ; Hoch  v.  Boor , 49  L.  J. 
Q.  B.  D.  665. 

Judgment  was  delivered  at  the  close  of  the  argument. 

Boyd,  C. — In  this  case  the  questions  at  issue  between 
the  parties  are  not  confined  to  matters  of  mere  account. 
On  the  contrary,  the  defendants  dispute  their  liability,  and 
there  are  many  questions  of  fraud,  misrepresentation,  and. 
•concealment  of  facts  in  issue  which  it  is  only  right  and 
proper  that  the  plaintiff  should  have  submitted  to  a jury. 
We  are  all  agreed  that  the  order  of  Rose,  J.,  cannot  be  sup- 
ported. Section  47,  O.  J.  A.,  authorizes  the  reference  of  any 
question  arising  in  any  cause  or  matter  for  inquiry  and 
report,  but  it  does  not  warrant  the  reference  of  the  whole 
of  the  issues  in  the  cause  in  a case  of  this  kind.  The 
order  must  therefore  be  reversed,  with  costs  in  any  event 
to  the  plaintiff*. 

Proudfoot  and  Ferguson,  JJ.,  concurred. 


Order  reversed. 
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Watt  v.  Clark. 


Settlement  of  action — Powers  of  solicitor — Instructions  from  client. 

After  the  trial  of  an  action  had  been  postponed  at  the  assizes  and  the 
defendant  had  left  the  assize  town,  his  solicitor  and  counsel  effected  a 
settlement  with  the  plaintiff,  which  was  given  effect  to  by  the  entry  of 
a verdict  and  judgment  by  consent.  The  solicitor  admitted  that  he  was 
not  instructed,  but  relied  on  his  client  adopting  the  settlement,  which 
w as  in  the  solicitor’s  opinion  a favourable  one.  The  client  said  that  he 
had  instructed  the  solicitor  not  to  settle  in  the  way  he  did. 

Held , that  the  defendant  was  entitled  to  have  the  verdict  and  judgment 
set  aside  and  a new  trial,  on  payment  of  costs. 


[December  7,  1887. — The  Chancery  Division.'] 

Motion  by  the  defendant  to  set  aside  the  verdict  and 
judgment  entered  by  "Rose,  J.,  at  the  trial,  upon  consent  of 
counsel,  on  the  ground  that  the  defendant  did  not,  in  fact, 
consent  to  the  verdict  and  judgment,  and  that  Mr.  Douglas, 
his  solicitor  and  counsel,  had  no  authority  to  consent  for 
him. 

The  action  was  for  libel  and  slander,  and  the  judgment 
entered  was,  that  the  defendant  should  withdraw  and 
apologize  for  the  words  complained  of,  and  pay  $1  damages 
and  costs.  It  appeared  that  at  the  Assizes  during  which 
the  consent  judgment  was  pronounced,  the  trial  of  the 
action  had  at  first  been  postponed ; but,  after  the  defen- 
dant had  left  the  Assize  town,  his  solicitor  and  counsel,. 
Mr.  Douglas,  effected  a settlement  with  counsel  for  the 
plaintiff,  which  was  embodied  in  the  consent  judgment 
entered.  Mr.  Douglas  deemed  it  a favourable  settlement 
for  his  client,  and  supposed  that  he  would  be  satisfied,  but 
he  was  not  expressly  authorized,  nor,  as  he  said,  expressly 
forbidden  to  settle.  The  defendant,  however,  said  that  he 
had  instructed  his  solicitor  not  to  settle,  and  he  refused  to 
abide  by  the  settlement,  and  now  moved  to  set  aside  the 
judgment,  and  for  a new  trial. 

The  motion  came  before  a Divisional  Court,  composed 
of  Boyd,  C.,  Proudfoot,  and  Ferguson,  JJ.,  on  the  6tk 
December,  1887. 
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H.  J.  Scott,  Q.  0.,  for  the  motion.  As  soon  as  the  post- 
ponement was  ordered,  the  authority  of  the  counsel  ceased  : 
the  authority  of  the  solicitor  continued,  but  his  authority 
is  very  limited  in  such  a matter.  The  solicitor  and  counsel 
settled  a thing  that  he  had  no  authority  to  settle  at  all. 
When  a solicitor  is  instructed  to  defend  a libel  suit,  he 
cannot  bind  his  client  to  withdraw  words  and  apologize. 
In  Strauss  v.  Francis,  L.  R.  1 Q.  B.  379,  and  every  other 
case,  the  opposite  party  has  withdrawn  something;  see 
Archbold's  Q.  B.  Practice,  14th  ed.  102,  103.  In  all  the 
cases  something  has  actually  been  done ; in  this  case 
nothing  has  been  done ; when  costs  are  paid  the  plaintiff 
will  be  in  as  good  a position  as  he  was  before  the 
settlement. 

Aylesworth,  for  plaintiff,  contra.  The  solicitor  may 
settle  except  in  an  unusual  manner,  and  may  compromise 
under  an  ordinary  retainer,  unless  he  is  expressly  forbidden 
to  do  so.  I refer  to  Archbold , p.  103  ; and  to  Swinfen  v. 
Swinfen,  18  C.  B.  at  p.  503 ; 1 C.  B.  N.  S.  364. 

Scott,  in  reply.  This  case  is  quite  distinct  from  any 
reported  case.  The  defendant  should  certainly  be  allowed 
to  have  the  action  tried,  if  he  wants  to  repudiate  a settle- 
ment deemed  favourable  to  himself. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — 'The  verdict  and  judgment  must  be  set  aside, 
and  the  matter  opened  up  and  placed  as  it  was  immediately 
after  the  postponement,  on  payment  by  the  defendant  of 
all  costs  occasioned  to  the  plaintiff’  by  the  postponement 
and  motion,  and  also  by  the  alteration  of  the  paper  alluded 
to  in  the  affidavits.* 

The  defendant  was  not  actually  present  when  the 
arrangement  was  made,  and  he  says  he  had  instructed  his 
solicitor  not  to  settle  in  that  way.  The  solicitor  admits 
that  he  was  not  instructed,  but  relied  on  his  client  adopt- 

* It  is  not  necessary  for  the  present  report  to  explain  the  alteration 
of  this  paper. 
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inp1  the  settlement,  which  he  did  not  do.  This  is  a free 
country,  and  the  defendant  has  the  right  to  do  as  he  pleases. 
He  must  be  allowed  to  have  the  action  tried  * 

PnocDFOOT  and  Ferguson,  JJ.,  concurred. 

New  trial  granted. 


City  of  Toronto  v.  Toronto  Street  Railway  Company. 

Appeal — Injunction — Slaying  operation  of — R.  S.  0.  ch.  38,  sec.  27. 

Held,  that  the  operation  of  an  injunction  awarded  by  a judgment  of  the 
Court  below  was  stayed  pending  an  appeal  to  this  Court,  after  the 
perfecting  of  the  security  on  appeal,  by  virtue  of  R.  S.  O.  ch.  38,  sec.  27. 

[May  11,  1887. — The  Court  of  Appeal .] 

At  the  trial  of  the  action  an  injunction  was  awarded 
the  plaintiffs,  restraining  the  defendants  from  running  cars 
without  a conductor  as  wTell  as  a driver. 

On  the  19th  April,  1887,  the  defendants  applied  to 
Boyd,  C.,  who  tried  the  case,  for  an  order  staying  the 
enforcing  of  the  injunction,  pending  the  hearing  of  an 
appeal  to  the  Court  of  Appeal.  The  Chancellor  stayed 
proceedings  to  the  31st  May,  but  refused  any  further  stay. 

On  the  11th  May,  1887,  McCarthy,  Q.  C.,  on  behalf  of 
the  defendants,  moved  to  expedite  the  hearing  of  the 
appeal,  the  security  on  appeal  having  been  perfected. 

Robinson,  Q.  C.,  contra. 

The  cases  of  McGarvey  v.  Strathroy,  6 O.  R 138,  and 
McLaren  v.  Caldwell,  29  Gr.  438,  were  'referred  to. 

The  Court  dismissed  the  application,  holding  that  the 
enforcing  of  the  injunction  was  stayed  by  R.  S.  O.  ch.  38, 
sec.  27,  pending  the  appeal,  and  therefore  there  was  no 
reason  for  hearing  the  appeal  out  of  its  turn. 

* See  Stokes  v.  Latham,  IV.  Times  Law  Rep.  305. 
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Harvey  v.  McNeil. 

Creditors'  Belief  Act — Mortgage  action — Execution  creditors  against  lands 
— Ratable  distribution  of  proceeds  of  sale — Foreclosure  judgment. 

The  Creditors’  Relief  Act  applies  to  execution  creditors  against  lands  in 
question  in  a mortgage  action  for  foreclosure  or  sale,  and  all  such  credi- 
tors must  share  ratably  in  the  proceeds  of  sale,  after  payment  of  the 
mortgage  debt,  interest,  and  costs. 

Semble,  in  the  case  of  foreclosure,  the  old  form  of  decree  giving  execution 
creditors  as  subsequent  incumbrancers  liberty  to  redeem  according  to 
their  priorities,  is  no  longer  applicable. 

[January,  9,  1888. — Boyd , C.] 

An  action  upon  a mortgage  for  foreclosure,  and  the  usual 
remedies. 

The  plaintiff,  having  an  execution  against  the  lands  of 
the  mortgagor,  which  was  placed  in  the  sheriff’s  hands  on 
the  20th  March,  1886,  redeemed  an  existing  mortgage,  took 
an  assignment,  and  brought  this  action.  George  Warnock 
had  also  an  execution,  placed  in  the  sheriff’s  hands  on  the 
22nd  March,  1886.  The  Master  at  Guelph,  to  whom  the 
action  was  referred,  made  his  report,  finding  that  the  plain- 
tiff had  priority  for  the  amount  of  his  execution  as  well 
as  of  his  mortgage.  Warnock  now  appealed  from  the 
report,  on  the  ground,  that  the  execution  creditors  should 
be  on  an  equal  footing. 

It  appeared  that  Warnock  had  paid  into  Court  the  usual 
deposit  of  $80,  with  the  object  of  having  a sale  instead  of 
a foreclosure,  but  had  been  late  in  doing  so,  and  the  Master, 
when  he  made  his  report,  had  no  notice  of  such  payment, 
but  made  his  report  in  the  manner  usual  in  foreclosure 
actions. 

C.  J.  Holman , for  Warnock.  The  principle  of  the 
Creditors’  Relief  Act  applies,  and  all  execution  creditors 
must  share  ratably.  There  should  be  a sale,  and  the  pro- 
ceeds, after  payment  of  the  mortgage  claim,  should  be 
distributed  ratably : 49  Vic.  ch.  16,  sec.  37  (0.) ; Daiuson 
v.  Moffatt,  11  Q.  R.  484;  Reid  v.  Gowans,  13  A.  R.  501. 
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Middleton,  contra.  If  the  Master’s  ruling  is  not  correct, 
it  is  impossible  to  work  out  a foreclosure.  The  Creditors’ 
Relief  Act  has  no  application. 

Boyd,  C. — The  Creditors’  Relief  Act  does  apply  to  this* 
case.  The  old  form  of  foreclosure  decree  will  probably  be 
no  longer  applicable  where  there  are  execution  creditors  in 
the  character  of  subsequent  incumbrancers  entitled  to 
redeem.  It  may  not  be  possible  to  fix  a sum  as  the  redemp- 
tion money  where  all  execution  creditors  are  to  share 
ratably.  However,  in  this  case  there  is  no  difficulty  in 
applying  the  principles  of  the  Act.  Let  the  judgment  of 
foreclosure  be  turned  into  sale ; let  the  land  be  sold ; and 
declare  that,  after  paying  what  is  due  to  the  mortgagee* 
and  interest  and  costs  applicable  to  his  claim,  the  balance 
be  divided  ratably,  as  by  the  Creditors’  Relief  Act,  between 
the  execution  creditors,  who  are  each  to  add  their  costs  of 
this  appeal  to  their  claims,  and  any  other  execution  credi- 
tors who  may  come  in  before  the  Master,  on  his  calling  for 
such  claims  before  report  on  sale. 
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Arpin  V.  Guinane. 


Venue — Preponderance  of  convenience — Disclosing  the  names  and  evidence  of 

witnesses. 

'The  plaintiff  lived  in  Montreal  and  the  defendant  in  Toronto  ; the  plain- 
tiff had  twenty-six  witnesses  in  Montreal,  and  the  defendant  twenty- 
eight  in  or  near  Toronto.  On  a motion  to  change  the  venue  from  Corn- 
wall to  Toronto,  the  Master  in  Chambers  directed  the  parties  to  put  in 
affidavits  disclosing  the  names  and  the  nature  of  the  evidence  of  the 
witnesses,  and  upon  these  determined  that  the  evidence  of  some  of  the 
Montreal  witnesses  would  be  irrelevant  to  the  issues,  while  all  the 
Toronto  witnesses  might  be  important,  and  changed  the  venue  to 
Toronto.  Upon  appeal, 

Held , that  the  conclusion  of  the  Master  as  to  the  evidence  was  correct, 
and  his  order  for  change  of  venue  proper  upon  the  affidavits  before  him  ; 
but 

JSemble,  the  direction  to  disclose  the  names  and  evidence  of  witnesses  was 
improper  ; not  having  been  appealed  against,  however,  and  having  been 
complied  with;  it  could  not  be  disturbed. 

[January  10,  1888. — Boyd,  C.] 

An  appeal  by  the  plaintiff  from  an  order  of  the  Master 
in  Chambers,  changing  the  place  of  trial,  on  the  defendant’s 
application,  from  Cornwall  to  Toronto. 

The  action  was  for  $293,  the  price  of  a bill  of  shoes  sold 
by  the  plaintiff,  a Montreal  wholesale  dealer,  to  the  defen- 
dant, a Toronto  retailer  of  shoes.  The  defendant  denied 
the  contract,  and  set  up  the  Statute  of  Frauds,  and  also 
pleaded  that  the  goods  were  not  equal  to  sample,  and  that 
lie  therefore  had  declined  to  receive  any  after  the  first  lot 
consigned;  and  by  counter-claim  he  claimed  $1,000  damages 
for  injury  to  his  business  by  the  sale  of  inferior  goods. 

The  plaintiff*  proposed  Cornwall,  the  nearest  Assize  town 
to  Montreal,  as  the  place  of  trial. 

The  defendant  swore  that  he  had  twenty-seven  wit- 
nesses in  Toronto,  and  one  in  Aurora,  directly  north  of 
Toronto.  The  plaintiff  swore  to  twenty-six  witnesses,  all 
in  Montreal. 

The  Master  directed  that  the  plaintiff  and  defendant 
should  file  further  affidavits,  disclosing  the  names  of  their 
witnesses  and  the  nature  of  their  evidence,  in  order  that 
he  might  determine  whether  or  not  all  were  material ; and 
the  motion  was  enlarged  for  that  purpose.  On  the  return 
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affidavits  were  filed  in  pursuance  of  this  direction,  and 
upon  them  the  Master  decided  that  some  of  the  evidence 
proposed  to  be  adduced  for  the  plaintiff  could  not  be  rele- 
vant, and  he  therefore  determined  that  the  preponderance 
of  convenience  was  in  favour  of  Toronto  as  the  place  of 
trial,  and  he  changed  the  venue  accordingly. 

The  appeal  from  his  order  was  argued  before  a Judge  in 
Chambers,  on  the  9th  January,  1888. 

r 

Hoyles,  for  the  appeal. 

H.  T.  Kelly , contra. 

The  following  cases  were  referred  to : Crombie  v.  Bell, 
3 Ch.  Chamb.  R.  195;  Lucas  v.  Taylor , 4 P.  R.  99;  Walton 
v.  Wideman,  10  P.  R.  228;  Cooper  v.  Central  Ontario  R.  W . 
Co.,  4 C.  L.  T.  83;  Servos  v.  Servos,  11  P.  R.  135 ; Ross  v. 
Canadian  Pacific  R.  W.  Co.,  12  P.  R.  220 ; Nicholson  v. 
Linton , 12  P.  R.  223. 

Boyd,  C. — Upon  the  materials  before  the  Master,  I can- 
not say  that  his  conclusion  should  be  reversed.  There  is 
a large  number  of  the  persons  proposed  to  be  called  for  the 
plaintiff  whose  evidence  can  not  be  relevant  to  the  issues. 
All  those  proposed  to  be  called  by  the  defendant  may  be  im- 
portant, though  testifying  to  small  matters  in  the  case  of 
some.  It  is  not  needful  to  determine  whether  an^affidavit  to 
disclose  the  names  and  evidence  to  be  given  w~as  a proper 
direction,  because  both  parties  agreed  to  that  by  making 
the  affidavit  and  not  appealing  from  the  direction.  As  at 
present  advised  I should  doubt  the  propriety  of  adopting 
it  as  a test  in  dealing  with  the  place  of  trial.  It  is  opposed 
to  Crombie  |v.  Bell,  3 Ch.  Chamb.  R.  195;  and  there  appear 
to  be  good  reasons  for  not  requiring  a discovery  of  this 
sort,  which  could  not  be  obtained  in  a direct  application 
for  discovery  of  your  opponent’s  case  and  evidence. 

The  appeal  is  dismissed,  with  costs  in  any  event  to  the 
-defendant. 
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Laing  V.  Slingerland. 

Arrest — Capias — Affidavit — “ Intent  to  defeat” 

The  use  in  the  affidavit  upon  which  an  order  for  the  issue  of  ca.  re.  was 
granted  of  the  words  “intent  to  defeat,”  instead  of  “ intent  to  defraud,” 
the  latter  being  the  words  prescribed  by  R.  S.  0.  (1877)  ch.  67,  sec.  5. 
Held , not  fatal  to  the  arrest. 

[January  16,  1888. — Armour,  C.  J.] 

A motion  by  the  defendant  to  set  aside  an  order  for  a 
writ  of  ca.  re.,  made  by  the  County  Judge  of  Middlesex, 
the  writ  issued  pursuant  thereto,  and  subsequent  proceed- 
ings. 

The  motion  was  argued  before  Armour,  C.  J.,  in  Court 
on  the  14th  January,  1888,  in  whose  judgment  the  ground 
therefor  is  stated. 

Watson,  for  the  motion. 

Aylesworth , contra. 

Judgment  was  given  on  the  16th  January,  1888. 

Armour,  C.  J. — I only  retained  this  case  to  look  into 
the  point  whether  using  the  words  “ with  intent  to  defeat,” 
instead  of  the  words  “ with  intent  to  defraud,”*  in  the 
affidavit  upon  which  the  learned  Judge  granted  the  order 
to  hold  to  bail  was  fatal  to  the  arrest. 

I find  that  it  is  not ; and  I refer  to  Neven  v.  Butchart , 
6 U.  C.  R.  196 ; Hargreaves  v.  Hayes,  5 E.  & B.  272 ; Me - 
Innes  v.  M addin,  6 U.  C.  L.  J.  14 ; Swift  v.  Jones,  6 U.  C. 
L.  J.  63 ; Bamberg  v.  Solomon,  2 P.  R.  54. 

The  motion  will  be  dismissed,  with  costs. 


See  R.  S.  0.  (1877)  ch.  67,  s.  5. 


XII.] 


RE  GRAHAM  V.  TOMLINSON. 


367 


Re  Graham  v.  Tomlinson. 


Prohibition — Division  Court — Notice  disputing  jurisdiction — Ascertainment 

of  amount. 

Held , doubting,  but  following  Re  Knight  v.  Medora , 14  A.  R.  112,  and 
Re  Mead  v.  Creary,  31  C.  P.  1,  that  the  operation  of  sec.  14  of  the 
Division  Courts  Act,  1880,  is  restricted  to  cases  within  the  general 
jurisdiction  of  the  Division  Courts,  and  the  absence  of  a notice  under 
that  section  disputing  the  jurisdiction  cannot  give  jurisdiction  where 
the  amount  claimed  is  beyond  the  competence  of  a Division  Court. 

But  where  a cheque  was  given  to  the  defendant  by  the  plaintiff  as  a loan 
of  the  money  represented  by  it : 

Held,  that  the  indorsement  of  the  signature  of  the  defendant  on  the  cheque 
which  was  payable  to  his  order,  was  a sufficient  ascertainment  of  the 
amount  of  the  plaintiff’s  claim  by  the  signature  of  the  defendant  to 
satisfy  sec.  54  of  R.  S.  O.  (1877)  ch.  47,  as  amended  by  sec.  2 of  43  Yic. 
ch.  8 (0.),  and  to  give  a Division  Court  jurisdiction  where  the  amount 
claimed  without  ascertainment  would  have  been  beyond  its  competence. 
Kinsey  v.  Roche , 8 P.  R.  515,  overruled ; and  Wiltsie  v.  Ward , 8 A.  R. 

549,  and  Forfar  v.  Climie,  10  P.  R.  90,  specially  referred  to. 

Cushman  v.  Reid,  20  C.  P.  147,  distinguished. 

[May  4,  1887. — Wilson,  C.  J.] 

[February  6,  1888. — The  Queen's  Bench  Division.'] 

A motion  by  the  defendant  for  a writ  of  prohibition 
directed  to  the  Junior  Judge  of  the  county  of  York,  and 
to  the  plaintiff,  restraining  them  from  giving  effect  to  the 
judgment  delivered  on  the  11th  November,  1886,  in  the 
above  action  in  the  6th  Division  Court  of  the  county  of 
York,  on  the  ground  that  the  Judge  exceeded,  his  jurisdic- 
tion in  adjudicating  in  the  action,  the  amount  being 
beyond  the  jurisdiction  of  a Division  Court. 

The  action  was  to  recover  $100,  money  lent  by  the 
plaintiff  to  the  defendant,  and  $22  interest  thereon. 

The  plaintiff  relied  upon  a cheque  for  $100,  put  in  at 
the  trial,  signed  by  the  plaintiff,  made  payable  to  the 
order  of  the  defendant  and  indorsed  by  the  defendant,  as 
an  ascertainment  of  the  amount  of  the  original  debt  by 
the  signature  of  the  defendant. 

The  motion  was  argued  before  Wilson,  C.  J.,  in  Chafrn- 
bers,  on  the  9th  April,  1887,  and  judgment  was  delivered 
by  him  on  the  4th  May,  1887,  refusing  the  prohibition 
asked  for  on  the  grounds  : (1)  that  no  notice  disputing  the 
jurisdiction  was  given,  as  required  by  section  14  of  the 
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Division  Courts  Act,  1880  ; and  (2)  that  the  cheque  put  in 
with  the  defendant’s  indorsement,  was  a sufficient  ascer- 
tainment of  the  principal  amount  to  satisfy  R S.  0.  ch. 
47,  sec.  54,  as  amended  by  43  Vic.  ch.  8,  sec.  2,  (0.). 

There  was  no  question  raised  as  to  the  $22  for  interest, 
it  being  conceded  upon  the  authority  of  McCracken  v. 
Creswick,  8 P.  R 501,  and  Be  Widmeyer  v.  McMahony  32 
C.  P.  187,  that  if  the  amount  of  $100  for  principal  were 
ascertained  by  the  signature  of  the  defendant,  the  Court 
could  not  be  deprived  of  jurisdiction  by  $22  being  super- 
added  for  interest. 

The  defendant  appealed  from  the  decision  of  Wilson, 
C.  J.,  and  the'  appeal  was  argued  before  a Divisional  Court 
composed  of  Armour,  C.  J.,  and  Falconbridge,  J.,  on  the 
29th  November,  1887. 

Morson , for  the  appeal. 

C.  C.  Robinson , contra. 

Judgment  was  delivered  on  the  6th  February,  1888. 

Armour,  C.  J. — The  Chief  Justice  in  the  judgment 
appealed  from  receded  from  the  view  taken  by  the  Court  of 
Common  Pleas,  when  he  was  the  Chief  Justice  of  that  Court* 
in  Re  Mead  v.  Creary , 32  C.  P.  1,  in  which  that  Court 
affirmed  the  decision  of  that  case  by  Cameron,  J.,  in  8 P. 
R 374,  so  far  as  that  learned  Judge  restricted  the  opera- 
tion of  the  14th  section  of  the  Division  Courts  Act,  1880, 
to  cases  within  the  general  jurisdiction  of  the  Division 
Court. 

This  did  not  seem  to  me  at  the  time  to  be  the  proper 
construction  to  be  put  upon  this  section,  nor  to  be  a con- 
struction in  accordance  with  the  statutory  rule  of  con- 
struction laid  down  by  section  38  of  the  Intrepretation 
Act,  but  rather  to  be  a frittering  away  of  the  proper 
effect  of  a very  useful  and  beneficial  provision. 

In  Re  Knight  v.  Medora , 14  A.  R 112,  two  of  the 
Judges  of  the  Court  of  Appeal  expressly  affirmed  Re 
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Mead  v.  Greary,  one  concurred  in  the  general  result  of  the 
judgment  in  the  case  then  in  judgment,  but  whether  in 
the  affirmation  of  Re  Mead  v.  Greary  does  not  appear  in 
the  report,  and  the  Chief  Justice  of  Ontario  expressly 
declined  to  give  an  opinion  upon  the  subject. 

I am  told,  however,  that  three  of  the  Judges  did  in  fact 
concur  in  affirming  it,  and  if  this  be  so,  then  we  are  bound 
by  their  opinion,  which  has  thus  become  the  judgment  of 
that  Court. 

The  judgment  appealed  from,  therefore,  so  far  as  it  is- 
in  conflict  with  the  judgment  of  the  Court  of  Appeal  in 
Re  Knight  v.  Medora,  cannot  be  maintained,  but  otherwise 
I think  it  unassailable. 

The  Judge  of  every  Division  Court  may  hold  plea  of 
all  claims  for  the  recovery  of  a debt  or  money  demand  the 
amount  or  balance  of  which  does  not  exceed  two  hundred 
dollars,  and  the  amount  or  original  amount  of  the  claim  is 
ascertained  by  the  signature  of  the  defendant,  or  of  the 
person  whom  as  executor  or  administrator  the  defendant 
represents  ; R.  S.  0.  ch.  47,  sec.  54;  43  Vic.  ch.  8,  sec.  2 (0.) 

All  that  is  necessary  under  this  section  to  give  the 
Division  Court  jurisdiction  over  all  claims  for  the  recovery 
of  a debt  or  money  demand,  the  amount  or  balance  of 
which  does  not  exceed  two  hundred  dollars,  is,  that  the 
amount  or  original  amount  of  the  claim  be  ascertained 
by  the  signature  of  the  defendant,  or  of  the  person  whom 
as  executor  or  administrator  the  defendant  represents. 

The  signature  ascertaining  the  amount  or  original  amount 
of  the  claim  required  by  the  statute,  is  not  confined  by 
the  statute  to  an  instrument  upon  which  the  claim  is 
made,  or  which  gives  the  cause  of  action ; for  the  claim 
may  be  made  and  the  cause  of  action  may  arise  irrespect- 
ive of  any  instrument,  but  it  is  quite  sufficient  if  the 
signature  required  by  the  statute  is  to  any  writing  which 
may  be  adduced  in  evidence,  showing  the  amount  or 
original  amount  of  the  claim. 

For  example,  if  there  had  been  money  transactions  be- 
tween A.  and  B.  without  writing,  out  of  which  A.  became 
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indebted  to  B.  in  Si  50,  and  B.  wrote  to  A.  demanding  that 
sum,  and  A.  replied  referring  to  B.’s  letter  and  asking  fur- 
ther time  for  payment,  and  thereafter  B.  sued  A.  for  the 
Si 50,  the  letters  so  written  could  be  adduced  in  evidence, 
and  would  show  that  the  amount  of  the  claim  sued  for 
was  ascertained  by  the  signature  of  A.,  and  would  so 
bring  the  case  within  the  jurisdiction  of  the  Division 
Court. 

So  also,  if  A.  lent  B.  Si 50  and  took  B.’s  receipt  for  it,  and 
afterwards  A.  sued  B.  for  the  money  so  lent,  the  receipt 
signed  by  B.  would  sufficiently  ascertain  the  amount  within 
this  section  to  give  the  Division  Court  jurisdiction. 

So,  in  this,  case,  the  indorsement  of  the  signature  of 
the  defendant  on  the  cheque  given  by  the  plaintiff  to  him 
payable  to  his  order,  the  cheque  having  been  given  to  the 
defendant  by  the  plaintiff  as  a loan  of  the  money  repre- 
sented by  it,  was  a sufficient  ascertainment  of  the  amount 
or  original  amount  of  the  plaintiff’s  claim  by  the  signature 
of  the  defendant  to  give  the  Division  Court  j urisdiction. 

For  the  statute  does  not  require  that  the  debt  or  money 
demand  shall  be  ascertained  by  the  signature  of  the  defen- 
dant, nor  that  the  claim  to  recover  such  debt  or  money 
demand  shall  be  so  ascertained,  but  only  that  the  amount 
or  original  amount  of  such  claim  shall  be  so  ascertained  ; 
nor  does  it  require  that  such  amount  or  original  amount 
shall  be  so  ascertained  at  the  time  the  transaction  takes 
place  which  gives  the  claim,  but  it  is  sufficient  if  such 
amount  or  original  amount  is  so  ascertained  at  any  time 
before  the  entry  of  the  suit  for  the  claim  in  the  Division 
Court. 

This  decision  will,  of  course,  overrule  Kinsey  v.  Roche , 
8 P.  R 515 ; and  I refer  also  to  Wiltsie  v.  Ward,  8 
A.  R 549,  and  to  Forfar  v.  Climie,  10  P.  R 90,  lest  it 
might  be  said  that  I had  overlooked  them. 

I think  Cushman  v.  Reid,  20  C.  P.  147,  was  well  de- 
cided, for  the  amount  of  the  value  of  the  sum  mentioned  in 
the  note  there  sued  for  was  a fluctuating  and  uncertain 
amount,  and  had  not  been  ascertained,  but  the  decision  in 
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that  case  did  not  at  all  support  the  decisions  in  the  other 
cases  referred  to. 

In  my  opinion  the  motion  must  be  dismissed  with  costs. 


Falconbridge,  J.,  concurred. 


Motion  dismissed. 


Foley  y.  Lee  et  al. 


Action — Dismissal  for  non-prosecution — Motion  by  two  defendants  where 
there  are  others . 

A motion  by  two  of  the  defendants  to  dismiss  the  action  as  against  them 
for  the  plaintiff’s  default  in  not  proceeding  to  trial  was  refused,  where 
it  appeared  that  one  of  the  defendants,  a necessary  party,  had  for 
apparently  sufficient  reasons  not  been  served  with  the  writ  of  summons, 
while  the  action  had  proceeded  against  the  other  defendants,  and  as 
against  them  was  ripe  for  trial. 

JSemble,  that  it  is  the  duty  of  an  applicant  to  apply  to  the  plaintiff ’s  soli- 
citor for  information  as  to  the  state  of  the  cause  in  regard  to  the 
other  defendants,  before  making  such  a motion. 

[February  6,  1888 — The  Master  in  Chambers .] 

A motion  by  the  defendants,  the  Lees,  to  dismiss  the 
action  as  against  them  for  want  of  prosecution. 

The  facts  appear  in  the  judgment. 

J.  M.  Quinn,  for  the  motion. 

6r.  W.  Holmes , contra. 

The  Master  in  Chambers. — This  is  a motion  on  the 
part  of  two  of  the  defendants,  the  Lees,  to  dismiss  the 
plaintiffs  suit  as  to  them,  because  the  plaintiff  has  made 
default  in  not  proceeding  to  trial.  The  defence  of  the 
Lees  was  put  in  the  6th  July  last,  and  if  the  case  were 
otherwise  ready  for  trial,  the  plaintiff  might  have  gone 
down  at  the  last  January  Assizes  for  Toronto. 
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The  plaintiff  has  not  succeeded  in  serving  the  defendant 
Tilley  with  the  writ  of  summons.  The  reason  alleged  is, 
that  he  left  this  country  and  went  to  England  shortly  after 
the  issue  of  the  process,  and  has  not  yet  returned ; that 
the  plaintiff  could  not  discover  his  address  in  England  with 
certainty ; and  that  it  was  practically  better  to  await  his 
return  from  England,  as  the  plaintiff  learned  that  Tilley 
intended  to  return,  than  to  endeavour  to  serve  him  there; 
that  he  is  now,  as  the  plaintiff  understands,  about  to 
return.  However,  the  other  defendants  having  been  served 
and  having  appeared,  the  plaintiff,  on  the  22nd  June  last, 
filed  his  statement  of  claim  against  all  the  defendants, 
including  Tilley,  and  served  it  on  such  as  had  appeared — 
that  is,  all  but  Tilley.  Tilley,  however,  is  felt  to  be  a very 
necessary  party,  and  the  plaintiff  has  no  design  to  proceed 
with  the  case  to  trial  until  Tilley  can  be  brought  into 
Court. 

I think  myself  that  it  is  a case  that  ought  to  be  tried, 
not  dismissed.  It  is  for  a declaration  of  title  to  land,  in 
which  a very  serious  fraud  is  charged,  and  I think,  also, 
that  Tilley  should  be  a party  in  the  suit. 

Of  course,  under  the  old  Common  Law  practice  such  a 
course  could  not  have  been  pursued.  A plaintiff  who 
declared  before  some  of  the  defendants  had  appeared, 
would  have  been  held  to  have  abandoned  his  suit  as  to  the 
latter.  But  we  have  now  two  rules,  45  and  158,  under 
which  such  a position  as  the  present,  it  seems  to  me,  might 
regularly  arise.  In  fact,  under  rule  45  a plaintiff  might, 
in  pursuing  the  prescribed  practice,  be  forced,  quite  irre- 
spective of  his  wish,  into  such  a position.  I refer,  of 
course,  here,  to  the  necessity  of  service  of  the  statement  of 
claim  with  the  process  in  case  of  a foreign  defendant. 
And  see  Rule  158,  (c.) 

There  was  one  case  like  this  arose  some  time  ago  in 
Chambers — Menoche  v.  Menoche — I know  of  no  other — 
and  that  is  not  reported — in  which  such  a practice  as  has 
been  pursued  in  this  case  was  held  admissible,  and  for  the 
same  reasons  I hold  now.  It  seems  it  is  the  duty  of  a 


XII.] 


REGINA  Y.  GREEN. 


37a 


defendant,  one  of  several  defendants,  who  has  defended, 
and  seeks  to  dismiss  for  plaintiff  not  having  proceeded  to 
trial,  to  apply  to  the  plaintiff’s  solicitor  for  information,  if 
he  has  not  that  information  otherwise,  as  to  the  state  of 
the  cause  in  regard  to  the  other  defendants,  before  making 
such  a motion.  He  would  in  that  way  learn  whether  the 
cause  was  at  issue  under  rule  176  (see  Ambroise  v.  Evelyn , 
11  Ch.  I).  759),  and  whether  the  plaintiff  was  really  in  a 
position  to  go  to  trial. 

I shall  dismiss  this,  without  costs. 


Regina  y.  Green. 


Intoxicating  liquors — Conviction  jor  selling  to  an  Indian — Variance  as  to 
date  between  evidence  and  conviction — R.  8.  C.  ch.  43,  sec.  87 — Find- 
ings of  magistrate,  when  reviewable. 

A summary  conviction  by  the  Police  Magistrate  of  the  county  of  Brant, 
for  selling  intoxicating  liquor  to  an  Indian  in  the  township  of  Tuscarora, 
contrary  to  R.  S.  0.  ch.  43,  stated  that  the  offence  was  committed  on 
the  29th  September,  1887,  but  the  information  stated  and  the  evidence 
disclosed  that  the  offence  was  committed  on  the  27th  September,  1887. 
Held,  that  the  date  was  not  under  the  circumstances  material,  there 
being  no  suggestion  that  any  wrong  or  injustice  was  caused  by  the 
mistake,  and  that  sec.  87  of  R.  S.  0.  ch.  43,  operated  to  cure  this 
irregularity,  as  also  certain  other  irregularities  complained  of,  the 
offence  having  been  clearly  proved,  the  Police  Magistrate  having  express 
jurisdiction  by  sec.  96  of  the  Act,  and  the  punishment  imposed  being 
within  the  power  conferred  upon  him. 

Held,  also,  that  where  the  proceedings  before  a magistrate  are  removed 
under  29  & 30  Vic.  ch.  45,  sec.  5,  the  Judge  is  not  to  sit  as  a court  of 
appeal  from  the  findings  of  the  magistrate  upon  the  evidence ; if  any 
fact  found  by  the  magistrate  is  disputed,  and  he  would  have  no  juris- 
diction had  he  not  found  that  fact,  then  the  evidence  may  be  looked  at 
to  see  whether  there  was  anything  to  support  his  findings  upon  it ; but 
if  the  jurisdiction  to  try  the  offence  charged  does  not  come  in  question 
as  a part  of  the  evidence,  then  the  jurisdiction  having  attached,  his 
finding  is  not  reviewable  as  a rule  except  upon  an  appeal. 

[February  10,  1888. — Street,  J.] 

On  the  15th  October,  1887,  information  was  laid  before 
James  Grace,  Police  Magistrate  for  the  county  of  Brant, 
charging  that  the  prisoner  did  on  the  27th  of  September, 
1887,  at  the  township  of  Tuscarora  in  the  said  county  of 
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Brant,  unlawfully  sell  intoxicating  liquor  to  an  Indian, 
contrary  to  49  Vic.,  It.  S.  C.  ch.  43.  Upon  the  prisoner 
appearing  before  the  police  magistrate  evidence  was  given 
proving  the  charge  as  stated  in  the  information,  and  the 
defendant  was  convicted  of  the  offence,  and  sentenced  “ to 
be  imprisoned  in  the  county  gaol  for  the  space  of  four 
months,  with  hard  labor.”  The  conviction,  as  drawn  up, 
however,  stated  the  offence  as  having  been  committed  on 
the  29th  of  September,  1887.  The  information,  evidence, 
and  conviction  having  been  removed  into  the  Queen’s  Bench 
Division  by  writ  of  certiorari , a writ  of  habeas  corpus  was 
issued  by  order  of  MacMahon,  J.,  on  7th  January,  1888,  and 
the  warden  of  the  Central  Prison,  in  which  the  prisoner 
was  confined,  returned  the  commitment,  which  followed  the 
conviction  in  stating  the  offence  for  which  the  prisoner  is 
confined  as  having  been  committed  on  29th  of  September, 
1887. 

Mackenzie , Q.C.,  upon  these  proceedings  and  upon  notice 
moved  for  the  discharge  of  the  prisoner,  and  urged  the 
following  objections  to  the  conviction  : 

1st.  That  it  should  shew  whether  the  offender  is  a white 
man  or  an  Indian. 

2nd.  That  the  name  of  the  informant  should  appear  in 
the  conviction. 

3rd.  That  it  should  state  in  the  gaol  of  what  county 
the  prisoner  is  to  be  confined,  and  where  that  gaol  is  situate. 

4th.  That  the  jurisdiction  over  offences  created  by  the 
Act  is  confined  to  the  special  persons  mentioned  in  sec.  8, 
-sub-sec.  3,  and  sec.  26,  sub-sec.  2. 

5th.  That  the  police  magistrate  for  the  county  of  Brant 
has  no  jurisdiction  in  the  township  of  Tuscarora,  which  is 
an  Indian  reserve. 

6th.  It  does  not  appear  that  the  interpreter  through 
whom  the  evidence  was  given  was  sworn. 

7th.  That  the  information  and  evidence  state  the  offence 
to  have  been  committed  on  27th  September,  while  the 
conviction  is  of  an  offence  committed  on  29th  September. 


REGINA  V.  GREEN. 


375 


XII.] 

Delamere  and  Aylesworth , shewed  cause. 

Street,  J. — The  conviction  does  not  shew  upon  its  face 
whether  the  prisoner  is  an  Indian  or  not,  hut  the  evidence 
shews  him  to  be  a treaty  Indian,  and  the  offence  intended 
is  therefore  one  against  the  96th  sec.  of  the  Indian  Act,  49" 
Vic.,  ch.  43  R.  S.  C. 

By  sub-sec.  2 of  sec.  108  of  that  Act  it  is  provided  that 
no  conviction  under  sec.  96  “shall  be  quashed  for  want  of 
form,  or  be  removed  by  certiorari  into  any  Superior  Court ; 
and  no  warrant  of  commitment  shall  be  held  void  by  reason 
of  any  defect  therein,  if  it  is  therein  alleged  that  the  per- 
son has  been  convicted,  and  if  there  is  a good  and  valid 
conviction  to  sustain  the  same.” 

The  proceedings  here  seem  to  be  properly  before  the 
Court  under  the  authority  of  the  5th  sec.  of  29  & 30Vic.  eh. 
45  (which  is  one  of  the  Acts  not  repealed  by  the  Revised 
Statutes  of  Canada),  assuming  that  Act  to  apply  here  as  I 
think  it  does  ; but  I do  not  understand  that  even  where  a 
Judge  under  that  Act  exercises  the  right  to  bring  before 
him  the  depositions  and  evidence  as  well  as  the  conviction 
and  other  proceedings  he  is  to  sit  as  a court  of  appeal 
from  the  findings  of  the  police  magistrate  upon  the  evidence 
which  that  officer  has  taken ; if  any  fact  found  by  the 
magistrate  is  disputed,  and  he  would  have  no  jurisdiction 
had  he  not  found  that  fact,  then  the  evidence  may  be  looked 
at  to  see  whether  there  was  anything  to  support  his  finding 
upon  it ; but  if  the  jurisdiction  to  try  the  offence  charged 
does  not  come  in  question  as  a part  of  the  evidence,  then 
the  jurisdiction  having  attached,  his  finding  is  not  review- 
able  as  a general  rule  except  upon  an  appeal.  See  Paley 
on  Convictions,  5th  ed.  p.  401,  and  cases  there  cited. 

The  magistrate  in  this  case,  in  pursuance  of  the  53rd  sec. 
of  ch.  178  R.  S.  C.,  at  the  conclusion  of  the  hearing  made 
a minute  of  his  finding  in  the  following  words  : “ I find  the 
defendant  guilty  of  the  said  offence,  and  adjudge  him  to  be 
imprisoned  in  the  county  gaol,  with  hard  labor.”  The  only 
objection  here  having  any  weight  at  all  is,  that  the  convic- 


376 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


tion  when  formally  drawn  up  erroneously  stated  the  date 
when  the  offence  was  committed  as  the  “ 29th  September,” 
instead  of  the  “ 27th  September,”  as  stated  in  the  informa- 
tion and  evidence. 

The  error  here  is  plainly  a clerical  error,  and  I think  the 
date  is  not  under  the  circumstances  material,  there  being 
no  suggestion  that  any  wrong  or  injustice  had  been  caused 
by  it. 

Under  the  28th  sec.  of  ch.  178,  49  Vic.,  R.  S.  C.  “any 
variance  between  the  information  for  any  offence  or  act 
punishable  on  summary  conviction,  and  the  evidence  adduced 
in  support  thereof  as  to  the  time  at  which  such  offence  or 
act  is  alleged  to  have  been  committed  shall  not  be  deemed 
material , if  ‘it  is  proved  that  such  information  was  in  fact 
laid  within  the  time  limited  by  law  for  laying  the  same ; ” 
so  that  a variance  between  the  information  and  the  evi- 
dence is  at  all  events  immaterial ; and  under  sec.  87  of  the 
same  Act,  no  conviction  on  being  removed  by  certiorari 
shall  be  held  invalid  for  any  irregularity,  insufficiency,  or 
informality  therein,  provided  the  Court  or  Judge  before 
which  or  whom  the  question  is  raised  is,  upon  perusal  of 
the  depositions,  satisfied  that  an  offence  of  the  nature  des- 
cribed in  the  conviction  has.  been  committed,  over  which 
the  justice  had  jurisdiction,  and  that  the  punishment  im- 
posed is  not  in  excess  of  that  which  might  have  been  law- 
fully imposed  for  such  offence. 

All  the  objections  excepting  the  4th  and  5th  are  as  to 
matters  which  come,  I think,  within  this  sec.  87,  and  as 
the  Police  Magistrate  for  the  county  of  Brant  has  express 
jurisdiction  under  sec.  96  of  the  Indian  Act  over  the  offence 
here  charged,  and  as  Tuscarora,  being  within  that  county, 
is  within  the  limits  of  his  jurisdiction,  the  4th  and  5th 
objections  cannot  be  sustained.  There  is  here,  then,  an 
offence  clearly  proved,  over  which  the  convicting  magistrate 
had  jurisdiction,  and  he  has  imposed  a punishment  within 
the  power  conferred  upon  him ; therefore  all  the  objections 
to  the  conviction  fail,  and  the  motion  to  discharge  the 
prisoner  must  be  dismissed,  with  costs. 
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Beckett  y.  Grand  Trunk  Railway  Company. 


Judgment — Date  of  entry — Rules  (0.  J.  A.)  326 , 327,  527  (&.) 

Although  by  Rule  527  (&.)  judgment  is  not  to  be  signed  in  cases  tried  by 
a jury  till  the  time  thereby  prescribed,  yet,  when  signed,  the  entry  of  it, 
if  the  Divisional  Court  pronounces  no  different  judgment  from  that  of 
the  trial  Judge,  ought  to  be  dated  as  of  the  day  on  which  it  was 
pronounced  by  the  trial  Judge. 

Rule  326  applies  to  all  cases,  whether  tried  by  a Judge,  jury,  or  otherwise, 
in  which  the  judgment  is  pronounced  by  the  Court  or  a Judge  in  Court, 
and  Rule  327  applies  to  cases  in  which  the  judgment  has  not  been 
pronounced  by  the  Court  or  a Judge  in  Court. 

Where  the  judgment  pronounced  by  the  trial  Judge  upon  the  verdict  of 
a jury  was  varied  by  a Divisional  Court : 

Held,  that  judgment  should  be  entered  as  of  the  date  on  which  the 
Divisional  Court  pronounced  judgment. 

[January  23,  1888. — The  Master  in  Chambers .] 
[February  15,  1888. — Armour , C.  J.] 


This  was  an  action  brought  by  the  plaintiff,  as  adminis- 
trator of  her  deceased  husband,  to  recover  damages  for  his 
death,  under  Lord  Campbell’s  Act,  and  was  tried  at  Lon- 
don, on  the  13th  November,  1884,  and  a verdict  found  by  the 
jury  for  the  plaintiff,  and  $3,250  damages ; and  on  the 
14th  November,  1884,  the  Chief  Justice  who  tried  the 
cause  gave  judgment  for  the  plaintiff  for  that  amount, 
with  costs. 

It  was  shewn  at  the  trial  that  there  was  an  insurance 
on  the  life  of  the  deceased  for  $2,500,  and  the  learned 
Chief  Justice  directed  the  jury  that  the  amount  of  this 
life  insurance  should  be  deducted  from  the  amount  of 
damages  which  otherwise  they  might  find  the  plaintiff  enti- 
tled to,  and  this  direction  was  objected  to : and  on  the 
22nd  of  November,  1884,  the  plaintiff  moved  the  Queen’s 
Bench  Divisional  Court,  and  obtained  an  order  nisi  to 
increase  the  verdict  by  the  amount  of  this  life  insurance, 
on  the  ground  of  misdirection. 

This  order  nisi  stood  over  for  argument  at  the  request 
of  the  defendants  till  Easter  Sittings,  1885,  upon  the  fol- 
lowing terms,  “ stands  until  next  sittings,  the  defendants 
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agreeing  to  leave  the  question  of  the  insurance  policy  to 
be  dealt  with  by  the  Court,”  &c. ; and  on  the  30th  of  June, 
1885,  judgment  was  pronounced  by  the  Divisional  Court, 
increasing  the  verdict  by  the  amount  of  the  life  insurance. 

Judgment  was  not  entered  until  the  22nd  of  October, 
1885,  and  was  then  entered  as  of  that  date. 

On  an  application  afterwards  made  to  the  Master  in 
Chambers,  he  amended  the  entry  of  the  judgment  to  make 
it  as  of  the  date  when  the  judgment  was  pronounced  by 
the  Divisional  Court — namely,  the  30th  day  of  June,  1885, 
giving  the  following  judgment : 

The  Master  in  Chambers. — The  legislation  relative  to 
interest  on  verdicts,  I think,  has  nothing  to  do  with  this 
case.  It  is  intended  for  cases  where  the  incidents  are 
different  from  the  incidents  of  this  case. 

No  interest  can  be  allowed  on  the  verdict  under  sections 
266-7-8-9,  of  the  C.  L.  P.  Act,  nor,  by  consequence,  under 
section  4 of  the  Act  of  1884. 

I think  that  this  judgment  should  be  amended,  and 
made  to  take  date  from  30th  June,  1885,  when  the  Court 
gave  the  judgment  in  the  action.  This  is  under  rule  326, 
and  the  interest  should  run  on  the  judgment  from  that 
date. 

The  plaintiffs  offered  to  amend  the  judgment  to  this 
effect,  and  I now,  therefore,  order  that  the  amendment,  as 
I have  above  expressed,  may  be  made,  without  costs. 

From  this  judgment  of  the  Master,  the  defendants  ap- 
pealed to  a Judge  in  Chambers,  and  the  appeal  was  argued 
before  Armour,  C.  J.,  on  the  7th  February,  1888. 

Aylesworth , for  the  appeal. 

Folinsbee,  contra. 

McLaren  v.  Canada  Central  R.  W.  Co.,  10  P.  R 328,  and 
McEwan  v.  McLeod,  1.0  A.  R.  96,  were  referred  to. 

Judgment  was  delivered  on  the  15th  February,  1888. 
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Armour,  C.  J. — The  decision  of  the  Master  in  Chambers 
is  right. 

The  entry  of  the  judgment  ought  to  have  been  dated  as 
of  the  day  on  which  judgment  was  pronounced  by  the 
Court. 

If  the  Court  had  not  pronounced  a different  judgment 
from  the  judgment  pronounced  by  the  Chief  Justice  on 
14th  November,  1884,  the  entry  of  the  judgment  ought  to 
have  been  dated  as  of  the  day  on  which  judgment  was 
pronounced  by  the  Chief  Justice,  but  inasmuch  as  the 
Court  pronounced  a different  judgment  from  the  judgment 
pronounced  by  the  Chief  Justice,  the  entry  of  the  judg- 
ment ought  to  have  been  dated  as  of  the  day  on  which 
judgment  was  pronounced  by  the  Court. 

Rule  527  ( b .)  makes  no  difference  in  this  respect,  for 
although  by  that  rule  judgment  is  not  to  be  signed  in 
cases  tried  by  a jury  till  the  time  thereby  prescribed,  yet 
when  signed,  the  entry  of  it,  if  the  Court  pronounces  no 
different  judgment,  ought  to  be  dated  as  of  the  day  on 
which  it  was  pronounced  by  the  Judge  before  whom  the 
case  was  tried. 

Rule  326  applies  to  all  cases  whether  tried  by  a Judge, 
jury,  or  otherwise,  in  which  the  judgment  is  pronounced 
by  the  Court  or  a Judge  in  Court,  and  Rule  327  applies 
to  cases  in  which  the  judgment  has  not  been  pronounced 
by  the  Court  or  a Judge  in  Court. 

The  appeal  must  therefore,  be  dismissed,  with  costs. 
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Temperance  Colonization  Society  v.  Evans  et  al. 

Jury  notice — Money  demand — Equitable  cause  of  action — Severing  issues — 
Rule  256 , 0.  J.  Act — Trial  Judge — C.  L.  P.  Act,  sec.  255. 

The  order  of  the  Chancery  Division,  12  P.  R.  48,  restoring 
the  defendants’  jury  notice,  which  had  been  struck  out,  was 
affirmed  by  the  Court  of  Appeal,  8th  March,  1888. 

A.  H.  Marsh , for  the  appellants. 

Hcyles  and  A.  D.  Cameron , for  the  respondents,  were  not 
called  on. 


Platt  v.  Grand  Trunk  Railway  Company. 


Appeal — Dismissed  for  delay — Extending  time — Special  circumstances — 
Judge  in  Chambers , powers  and  discretion  of 

Motion  to  dismiss  the  defendants’  appeal  to  this  Court  for  want  of  prosecu- 
tion. The  judgment  appealed  from  (12  0.  R.  119)  was  pronounced  on 
the  28th  April,  1886,  and  notice  of  appeal  was  given  within  two  weeks 
thereafter.  Security  was  given  at  the  end  of  June,  but  the  draft  appeal 
case  was  not  sent  to  the  plaintiff’s  solicitors  till  the  24th  September 
following,  and  did  not  reach  them  till  the  27th  September.  The  period 
from  that  date  till  the  1st  of  March,  1887,  was  occupied  by  correspond- 
ence between  the  solicitors  for  the  parties  in  an  attempt  to  settle  the 
appeal  case,  and  at  the  end  of  that  period  it  became  apparent  that  there 
must  be  a motion  to  a Judge  to  settle  the  case.  From  the  1st  of  March, 
however,  till  the  28th  of  April,  when  a year  had  run  from  the  pronounc- 
ing of  judgment,  nothing  was  done,  and  this  motion  was  made  on  the 
14th  May,  1887.  The  reason  given  for  the  delay  after  the  1st  March 
was  that  the  appellants’  solicitor  thought  it  best  to  have  the  case  settled 
by  the  Judge  who  tried  the  action,  and  that  that  Judge  did  not  during 
the  time  in  question  hold  Chambers,  he  being  away  on  circuit.  It  wras 
shewn,  however,  on  the  other  side  that  he  was  not  continuously  absent 
during  this  period. 

Held , by  Patterson,  J.  A.,  in  Chambers,  that  no  special  circumstances 
were  shown  to  justify  an  extension  of  the  time,  and  that  the  appeal 
should  be  dismissed  for  want  of  prosecution. 

Held,  on  appeal,  by  the  Court,  that  the  Judge  in  Chambers  had  power 
to  make  the  order  dismissing  the  appeal,  and  that  nothing  was  shewn 
to  warrant  interference  with  his  discretion. 

[May  17,  1887 — Patterson,  J.  A.] 

[January  10,  1888 — The  Court  of  Appeal .] 

A motion  by  the  plaintiff  to  dismiss  the  appeal  of  the 
defendants  from  the  judgment  of  Proudfoot,  J.,  12  O.  R. 
119,  for  want  of  prosecution. 
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The  facts  are  fully  stated  in  the  judgment  of  Patterson, 
J.  A.,  before  whom,  in  Chambers,  the  motion  was  argued 
on  the  14th  of  May,  1887. 

T.  Langton,  for  the  motion. 

H.  Gassets , contra. 

Patterson,  J.  A. — Mr.  Langton,  for  the  plaintiff,  has 
moved  to  dismiss  the  appeal  in  this  action,  for  want  of 
prosecution,  and  Mr.  Hamilton  Cassels  has  shewed  cause. 

The  judgment  was  pronounced  on  the  28th  of  April, 
1886,  and  notice  of  appeal  was  given  within  two  weeks 
thereafter.  Security  was  given  at  the  end  of  J une ; and 
imriiediately  after  the  long  vacation  the  solicitors  for  the 
defendants,  having  some  three  weeks  earlier  been  written 
to  by  the  solicitors  for  the  plaintiff  for  some  part  of  the 
written  evidence,  wrote  excusing  themselves  from  sending 
it  then,  on  the  ground  that  they  would  shortly  be  submit- 
ting the  proposed  appeal  case. 

The  draft  case,  however,  was  not  sent  until  the  24th  of 
September,  reaching  the  plaintiff’s  solicitors  at  Goderich 
on  the  27th,  when  the  thirty  days  fixed  by  General  Order 
21  had  either  quite  or  almost  expired.  This  delay  is  not 
explained.  The  respondent  did  not,  however,  at  that  time 
object  to  the  appeal  proceeding,  and  during  the  next  two 
weeks  several  letters  passed  between  the  solicitors  relating 
to  the  evidence  to  appear  in  the  appeal  book,  ending  on 
the  11th  of  October  by  the  plaintiff  s solicitors  referring 
their  part  of  the  matter  to  their  Toronto  agents. 

The  difficulty  arose  in  connection  with  the  use  of  evidence 
which  had  been  given  in  a case  of  Platt  v.  Attrill , por- 
tions of  which  had  been  read  at  the  trial  from  the  printed 
appeal  book  in  that  case;  and  also  in  connection  with 
other  evidence  in  a case  of  Platt  v.  The  Queen,  some  part 
of  the  evidence  given  by  the  plaintiff  in  that  case  having 
apparently  been  used  at  the  trial  as  an  admission  of  facts, 
and  the  plaintiff’s  solicitors  contending  that  the  whole  of 
the  evidence,  and  not  merely  the  extracts  read  by  the 
defendants,  ought  to  be  before  the  court. 

Correspondence  ensued  between  the  defendants’  solicitors 
and  the  agents,  the  latter  having  sometimes  to  refer  to 
their  principals;  and  this  continued  as  late  as  February 
last.  On  the  8th  of  that  month  the  agents  for  the  plain- 
tiff’s solicitors  wrote  stating  certain  things  which  their 
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principals  insisted  on  the  case  containing,  and  upon  that 
point  at  all  events,  though  I think  also  upon  others,  it  was 
evident  that  no  agreement  could  be  arrived  at  and  that  the 
case  must  be  settled  by  a judge.  A letter  was  written  to 
the  agents  on  the  12th  of  February,  which  left  no  doubt 
on  that  subject ; but  all  hope  of  avoiding  having  to  go 
before  a judge  must,  as  I should  conclude,  have  been  at  an 
end  when  the  letter  of  the  8th  was  received.  The  affidavit 
filed  on  this  motion,  for  the  defendants,  puts  it  expressly 
that  no  such  hope  remained  after  the  1st  of  March,  when 
a letter  was  received  which  the  agents  for  the  plaintiffs, 
solicitors  wrote  for  the  purpose  of  guarding  against  possible 
misapprehension  from  their  not  having  replied  to  the  letter 
of  the  12th  of  February. 

The  year  from  the  pronouncing  of  the  decision  did  not 
expire  until  the  28th  of  April.  There  was,  therefore,  still 
nearly  double  the  period  of  thirty  days,  or  more  than 
double  if  we  count  from  the  8th  or  12th  of  February, 
before  the  limitation  under  R.  S.  0.  ch.  38,  secs.  45  or  46,. 
would  take  effect. 

During  all  that  time  the  appellants  did  nothing. 

The  reason  given  is  that  it  was  thought  best,  by  the 
solicitor  who  had  charge  of  the  appeal,  to  have  the  case 
settled  by  the  judge  who  tried  the  action,  and  that  that 
judge  did  not,  during  the  time  in  question,  hold  Chambers. 
It  is  added  that  he  was  away  on  circuit,  but  no  particulars 
are  given  of  the  time  he  was  absent,  and  I do  not  under- 
stand it  to  be  meant  that  he  was  absent  all  the  time  from 
the  middle  of  February,  or  even  from  the  first  of  March, 
the  point  made  being  that  he  had  not  been  sitting  in 
Chambers. 

On  the  other  side  it  is  shown  that  he  was  not  continu- 
ously out  of  town. 

Having  regard  to  the  nature  of  the  differences  respecting 
the  settling  of  the  case,  the  dispute  being  mainly,  though 
not  altogether,  in  relation  to  matters  which  the  respondent 
thought  should  be  added  to  the  statement  of  evidence 
proposed  by  the  appellants,  I am  not  disposed  to  treat 
the  time  between  the  24th  of  September  and  the  8th  of 
February  as,  having  been  unreasonably  consumed,  although 
it  may  now  seem  that  the  hopes  of  settling  the  case  with- 
out the  intervention  of  ajudge  were  too  sanguine.  Those 
four  months  were,  it  is  true,  mostly  lost  time,  but  it  would 
not  be  fair*  to  throw  all  the  responsibility  for  that  on  the 
appellants.  Both  parties  were  in  good  faith  trying  to 
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agree,  and  the  respondent  did  not  see  fit  to  take  so 
decided  a stand  as  to  insist  on  a reference  to  a judge  A 
minor  excuse  which  is  now  put  forward  is,  that  the  plain- 
tiff’s solicitors,  who  had  expressed  their  willingness  on  the 
27th  September  to  send  a copy  of  a missing  letter,  had 
never  sent  it.  They  explain  in  an  affidavit  that  they  had 
not  the  letter ; but  none  of  the  delay  was  caused  by  the 
want  of  it. 

Another  minor  excuse  is  that  the  reasons  against  the 
appeal  were  not  furnished.  It  is  explained  that  they  were 
ready  for  months,  though  not  delivered  till  the  8th  of  Feb- 
ruary because  the  case  was  not  satisfactory — but  it  is  only 
necessary  to  read  the  General  Rules  13  et  seq.,  to  see  that 
nothing  can  be  made  of  the  absence  of  those  reasons. 

The  thirty  days  limited  by  Order  21  may  be  in  many 
cases,  and  no  doubt  it  is,  scant  enough  time  to  prepare 
and  set  down  a case;  that  is,  supposing  nothing  done 
towards  it  until  after  the  security  is  given.  Accordingly, 
there  has  always  been  a disposition  to  look  favourably  on 
an  application  to  extend  the  time  where  the  appellant  has 
been  diligent  in  doing  his  best  to  forward  the  appeal. 

But  the  limitation,  which  was  more  stringent  under  the 
rules  in  force  before  1878,  shews  the  policy  to  be  to  prevent 
an  appeal  becoming  the  means  of  unreasonably  tying  up 
an  action,  and  keeping  from  the  successful  party  the  fruits 
of  his  success.  The  leniency  shewn  when  an  application 
under  Order  21  is  made  within  a couple  of  months  after 
the  bond  is  filed,  ought  not  to  be  looked  for,  as  a matter  of 
course,  ten  or  twelve  months  after. 

At  this  date,  however,  the  appellants  encounter  the 
statutory  limitation  of  one  year  from  the  pronouncing  of 
the  decision  (R.  S.  0.  ch.  38,  secs.  45,  46),  which  forbids  an 
extension  of  time  except  “ upon  special  grounds  shewn  to 
the  satisfaction  of  the  court  or  judge  granting  the  same.” 

When  I have  had  to  consider  the  question  of  special  cir- 
cumstances on  applications  under  these  sections,  or  for 
extending  time  under  the  Supreme  Court  Act  for  appealing 
I have  taken  the  proper  rule  to  be  that  the  grounds  for 
relief  must  be  such  as  to  satisfy  the  judge  that  the  delay 
was  caused  by  special  circumstances  which  would  make  it 
unreasonable  to  impute  it  to  negligence  on  the  part  of  the 
appellant,  and  which  would  deprive  the  respondent  of 
reasonable  ground  for  complaining  that,  by  allowing 
further  time,  he  has,  in  an  arbitrary  manner,  been  deprived 
of  the  advantage  of  his  position. 
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The  right  given  by  the  statute  to  the  successful  litigant 
is,  that  he  shall  not  be  delayed  beyond  a year  before  the 
appeal  is  brought  to  a hearing. 

The  respondent  in  this  case  had  done  nothing  to  create 
an  equity,  such  as  spoken  of  in  some  of  the  English  cases,, 
entitling  the  appellants  to  longer  time. 

There  has  been  a loss  of  at  least  three  months  of  the 
year,  namely,  September,  March,  and  April,  which  I can- 
not see  my  way  to  attribute  to  circumstances  proper  to 
describe  as  special.  I should  not  feel  much  difficulty  in 
regarding  the  September  delay  as  condoned,  if  it  stood  by 
itself ; but  when  after  the  failure  of  the  long  drawn  out 
attempts  to  settle  the  case,  two  months  more  have  been 
allowed  to  pass  without  forwarding  the  proceedings,  the 
earlier  delay  can  scarcely  be  overlooked.  The  explanation 
of  the  last  delay  rests  entirely  on  the  fact  that  the  judge 
who  tried  the  action  did  not  sit  in  Chambers.  I cannot 
treat  that  as  a special  ground  within  the  contemplation  of 
the  statute. 

If  the  practice  is  to  settle  cases  before  the  judge  sitting 
as  the  Judge  in  Chambers  for  the  time,  as  to  which  I have 
no  information,  it  may  have  been  out  of  the  ordinary 
routine  to  get  this  case  before  the  judge  who  tried  it,, 
which  the  appellants  considered  of  some  importance,  but  no 
effort  was  made  to  do  so,  and  whatever  effort  was  neces- 
sary was  of  course  for  the  appellants  to  make.  If  the  moun- 
tain did  not  come  to  Mahomet,  Mahomet  should  have  gone 
to  the  mountain. 

After  considering  the  matter  with  some  anxiety,  I can- 
not see  that  I could  grant  the  extension  except  as  an 
indulgence,  and  that  I do  not  think  I am  at  liberty  to  do. 

I have  put  my  views  in  writing  for  the  assistance  of  the 
parties  and  the  Court,  in  case  the  appellants  should  desire 
to  take  the  opinion  of  the  full  Court. 

I grant  the  order  asked  for  with  costs  of  the  application. 

Order  accordingly . 

The  defendants  appealed  from  the  order  to  the  Court  of 
Appeal,  and  moved  to  extend  the  time  for  delivering  the 
appeal  case,  and  for  leave  to  enter  the  appeal  for  argument, 
notwithstanding  the  lapse  of  more  than  a year  from  the 
judgment  appealed  from,  and  the  case  was  argued  before 
Hagarty,C.  J.  O.,  Burton,  Patterson,  and  Osler,  JJ.  A.,, 
on  the  9th  November,  1887. 
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8.  H.  Blake , Q.  C.,  and[  W.  Gassels,  Q.  C.,  for  the 
appellants. 

J.  Maclennan,  Q.  C.,  and  T.  Langton,  for  the  respondent. 

Osler,  J.  A. — The  respondent  was  strictly  within 
his  right  in  moving  to  dismiss  the  appeal  for  want  of 
prosecution,  and  it  was  for  the  appellants  to  satisfy  the 
learned  Judge  that  the  time  for  bringing  it  to  a hearing 
ought  to  be  extended.  I do  not.  think,  looking  at'  all  the 
circumstances  of  the  case,  that  I should  have  taken  so 
strict  a view  as  he  has  done  of  the  alleged  delay.  On  the 
contrary,  I should  probably  have  thought  it  was  not 
entirely  inexcusable,  and  that  it  would  not  have  been 
unreasonable  to  extend  the  time  on  proper  terms.  But 
still  there  was  a clear  delay  of  at  least  two  months  after 
the  1st  March,  1887,  when  the  correspondence  between  the 
parties  came  to  an  end,  and  if  the  learned  Judge  thought 
that  this  was  not  sufficiently  excused,  no  effort  having 
been  actually  made  during  that  time  to  obtain  an  appoint- 
ment from  Mr.  Justice  Proudfoot,  or  any  other  Judge,  to 
settle  the  appeal  case,  it  is  impossible  for  me  to  say  that 
the  exercise  of  his  discretion  (for  that  is  what  it  comes  to), 
was  so  clearly  wrong  that  it  ought  to  be  interfered  with. 

I have  no  doubt  of  the  learned  Judge’s  power,  sitting  as 
a Judge  in  Chambers,  to  make  the  order  in  question.  It 
is  not  an  order  which  involves  the  decision  of  the  appeal, 
except  in  the  sense  that  an  order  disallowing  the  security 
or  refusing  to  extend  the  time  for  setting  down  the  appeal 
is  so.  It  merely  precludes  the  appeal  from  being  brought 
to  a hearing  in  consequence  of  some  default  on  the  part  of 
the  appellants. 

I must  concur  in  dismissing  this  appeal. 

Hagarty,  C.  J.  0.,  Burton  and  Patterson,  J J.  A., 
concurred. 

Appeal  and  motion  dismissed , with  costs. 
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Re  Washington,  a Solicitor. 


Solicitor  and  client — Reference  to  taxation  at  solicitor's  instance — Order  for 
payment — Costs  of  reference. 

A solicitor  who  has  obtained  an  order  for  taxation  of  his  bill  of  costs 
against  his  client,  and  taxed  his  bill  under  it,  is  not  entitled  to  a sum- 
mar}  order  for  payment  of  the  amount  found  due.  Where  the  client 
obtains  the  order  for  taxation,  he  thereby  submits  himself  to  the  sum- 
mary jurisdiction  of  the  Court,  and  should  be  ordered  to  pay  the  amount 
found  to  be  due  to  the  solicitor. 

Semble,  also,  that  the  order  for  taxation  under  .Rule  443  should,  under 
the  authority  of  sub-sec.  (d. ) of  that  rule,  where  it  is  made  upon  the 
client’s  application,  contain  an  order  for  the  payment  by  him  of  the 
amount  to  be  found  due  upon  the  reference,  but  when  it  is  made  upon 
the  solicitor’s  application,  should  contain  no  such  order.  The  solicitor 
should  be  entitled  to  add  the  costs  of  the  reference  to  his  claim  only  in 
the  event  of  the  client  appearing  upon  the  reference. 

Millar  v.  Cline,  12  P.  R.  155,  distinguished. 

In  re  Harcourt,  32  Sol.  J.  92.  followed. 


[January  20,  1888. — Street , J.] 

A motion  by  the  solicitor,  on  notice  to  the  client,  for  a 
summary  order  for  payment  over  to  the  solicitor  of  the 
amount  found  due  by  a taxing-officer,  and  the  costs  of  the 
taxation,  after  a reference  to  taxation,  had  at  the  instance 
of  the  solicitor,  upon  which  the  client  did  not  attend. 

The  argument  was  heard  on  the  17th  January,  1888, 
before  Street,  J.,  in  Chambers. 

H.  H.  Macrae , for  the  solicitor. 

No  one  for  the  client. 

Judgment  was  given  on  the  20th  January,  1888. 

Street,  J. — The  solicitor  has  obtained  an  order  for  the 
taxation  of  his  bill  of  costs  against  his  client  under  Rule 
443,  and  the  bill  has  been  taxed  by  the  officer  to  whom  it 
was  referred  at  the  sum  of  $44,  which  is  reduced  by  a 
payment  previously  made  by  the  client,  to  $34,  and  the 
solicitor’s  costs  of  the  reference  have  been  taxed  at  $22.70. 
The  client  did  not  attend  upon  the  reference,  and  does  not 
appear  to  have  disputed  the  solicitor’s  claim  at  any  time, 
so  far  as  the  materials  before  me  shew. 
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The  solicitor  now  applies  for  an  order  for  the  payment 
by  the  client  of  the  $34,  and  the  $22.70  costs  of  the  taxa- 
tion. 

In  Millar  v.  Cline,  12  P.  R.  155,  an  order  was  made  by 
the  Chancellor  for  payment  of  the  bill  after  a reference  to 
taxation,  but  in  that  case  an  action  had  been  begun  by  the 
solicitor,  and  the  bill  was  referred  during  the  progress  of 
the  action ; the  retainer  was  not  disputed,  and  nothing 
remained  to  be  determined  in  the  action,  so  that  the  order 
for  payment  was  in  fact  a final  determination  of  the  mat  - 
ters  in  question  in  the  action.  This  case  cannot,  therefore, 
be  treated  as  any  authority  for  the  proposition  that  a 
solicitor,  obtaining  an  order  for  taxation  in  the  first  place, 
and  having  taxed  his  bill  under  it,  may  obtain,  as  a matter 
of  course,  an  order  for  payment. 

The  impression  that  the  practice  is  in  accordance  with 
that  proposition  seems  to  have  been  founded  upon  an  error 
of  long  standing,  which  is  pointed  out  in  the  very  late 
case  of  Re  Clarence  Harconrt,  a Solicitor , reported  in  the 
Solicitor’s  Journal  of  10th  December,  1887,  vol.  32  at  page 
92,  and  commented  upon  editorially  at  p.  84  of  the  same 
number.  It  was  held  in  that  case  by  Mr.  Justice  Stirling 
that  there  is  a distinction  between  the  order  to  be  made 
where  the  application  for  taxation  is  by  the  client,  who, 
by  makingthe  application,  submits  himself  to  the  summary 
jurisdiction  of  the  Court,  and  where  the  application  is  by  the 
solicitor  and  there  is  therefore  no  such  submission  on  the 
part  of  the  client.  In  the  former  case  the  order  for  taxa- 
tion does,  and  in  the  latter  case  it  does  not,  contain  an 
order  for  the  payment  by  the  client  of  the  amount  to  be 
found  due  to  the  solicitor. 

The  distinctions  in  Rule  443  as  to  the 'form  of  the  order 
to  be  made,  are  applicable  both  to  the  case  of  an  applica- 
tion by  a solicitor  and  of  an  application  by  a client,  and 
they  do  not  specially  provide  in  either  case  that  an  order 
for  payment  shall  be  made ; but  by  sub-section  (d.)  of  the 
Older  it  is  provided  that  the  order  to  be  made  may  con- 
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tain  any  variations  therefrom,  and  any  other  directions 
which  the  Court  or  Judge  shall  see  fit  to  make. 

Under  that  authority  I think  the  order,  where  it  is 
made  upon  the  client’s  application,  should  contain  an  order 
for  the  payment  by  him  of  the  amount  to  be  found  due 
upon  the  reference ; but  where  it  is  made  upon  the  soli- 
citor’s application  should  contain  no  such  order.  In  order 
to  prevent  the  client  being  charged  with  the  costs  of  the 
taxation  where  he  does  not  dispute  the  items  in  the 
solicitor’s  bill,  or  appear  upon  the  taxation,  I think  the 
order  should  follow  the  form  in  Seton,  at  p.  605,  and  pro- 
vide  that  the  solicitor  should  be  entitled  to  add  the  costs 
of  the  reference  to  his  claim  only  in  the  event  of  the 
client  appearing  upon  the  reference. 

This  application  for  an  order  for  payment  of  the 
amount  found  due  by  the  local  registrar,  to  whom  it 
was  referred,  is  therefore  dismissed. 
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McIntosh  y.  Rogers. 


Vendor  and  purchaser — Verification  of  abstract — Mortgage , presumption 
or  proof  of  payment  of — Evidence  of  registration — Evidence  of  posses- 
sion— Election  to  make  perfect  title. 

1.  Upon  a sale  of  land  the  abstract  of  title  set  out  a mortgage  given  to  a 
building  society  in  1850,  the  mortgagor  being  a shareholder  by  sub- 
scription. The  proviso  was  for  repayment  at  the  times  appointed  in 
the  company’s  rules,  by  monthly  subscriptions,  to  be  continued  until 
the  objects  of  the  society  should  be  attained.  The  mortgage  was  pro- 
duced, and  had  indorsed  upon  it  a memorandum,  without  date,  pur- 
porting to  be  signed  by  the  secretary-treasurer  of  the  society,  that  it 
was  paid  and  settled  in  full,  but  the  signature  was  not  proved.  In 
conveyances  made  in  1856  and  1874  this  mortgage  was  treated  as  a 
subsisting  incumbrance. 

Held , that  this  mortgage  should  not,  in  favor  of  the  vendor,  be  presumed 
to  have  been  satisfied  ; nor,  having  regard  to  the  provisions  of  Ohy.  G» 
O.  394  and  396,  should  the  question  be  disposed  of  upon  a presumption 
of  law.  The  vendor  should  shew  that  some  portion  of  the  purchase 
money  did  not  become  payable  under  the  rules  of  the  society  within 
the  period  of  ten  years  before  the  contract,  or  that  this  could  not  be 
ascertained  ; or  that  the  records  of  the  society  could  not  be  referred  to  ; 
or  that  there  was  difficulty  in  proving  the  fact  set  forth  in  the  indorse- 
ment on  the  mortgage,  that  it  had  been  paid  in  full. 

2.  The  abstract  also  set  out  a registered  conveyance  from  L.  G.  et  al.  to 
S.  G. 

Held , that  the  purchaser  was  entitled  at  the  vendor’s  expense  to  the  pro- 
duction of  the  conveyance  with  the  usual  registrar’s  certificate  of  regis- 
tration of  duplicate  indorsed  upon  it,  or  to  the  production  of  a registrar’s 
certified  copy. 

Re  Charles , 4 Ch.  Chamb.  R.  19,  commented  upon. 

3.  If  the  vendor  relies  upon  a possessory  title  the  purchaser  is  entitled  to 
cross-examine  persons  making  affidavits  in  support  of  it,  for  the  rea- 
sons given  in  Re  Boustead  and  Warwick , 12  0.  R.  at  p.  491. 

4.  It  appeared  that  the  vendor,  although  by  the  contract  he  had  limited 
himself  to  certain  proofs,  had  elected  to  make  out  a title  perfect  both 
as  to  abstract  and  verification,  in  order  that  he  might  compel  the  pur- 
chaser to  accept  it. 

Held,  that  the  purchaser  was  entitled  to  have  the  title  made  out  as 
strictly  and  completely  as  if  the  vendor  had  not  in  any  way  guarded 
himself  by  the  terms  of  the  contract. 

[January  21,  1888. — Street , J.] 

This  was  an  appeal  by  the  defendant  from  rulings  of 
the  local  Master  at  London  upon  certain  objections  made 
by  the  solicitor  for  the  defendant  to  the  verification  of  a 
solicitor’s  abstract  of  title  furnished  by  the  vendor,  the 
plaintiff. 

The  appeal  was  argued  before  Street,  J.,  in  Chambers,  on 
17th  January,  1888. 
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G.  W.  Marsh,  for  the  appeal. 

Hoyles,  contra. 

Street,  J. — The  terms  of  the  contract  between  the  par- 
ties, together  with  the  judgment  of  the  Chancellor  upon 
the  operation  and  effect  of  the  contract,  are  to  be  found 
reported  in  14  O.  R.  97. 

The  plaintiff  carried  the  judgment  into  the  Masters 
office,  and  delivered  to  the  defendant  a solicitor’s  abstract 
shewing  a perfect  title  on  its  face.  The  first  objection  to 
the  verification  of  it  arises  with  regard  to  a statement  in 
the  abstract  admitting  that  on  24th  February,  1850,  one 
William  Wright,  who  then  owned  the  land,  mortgaged 
it  to  the  Middlesex  Building  Society  for  £100,  and  contin- 
uing as  follows  : “ Which  mortgage  was  duly  paid  off  and 
satisfied  within  the  time  therein  mentioned  for  payment : 
the  mortgagor,  and  those  claiming  under  him,  have  always 
held  possession  of  the  said  lands,  and  have  peaceably  and 
quietly  occupied  and  enjoyed  the  same  upwards  of  thirty- 
six  years,  and  the  said  mortgage,  in  addition  to  being  paid 
off  and  satisfied,  is  barred  by  the  Statute  of  Limitations, 
and  is  not  now  any  charge  upon  the  said  lands.” 

In  answer  to  an  objection  to  this  statement  in  the 
abstract,  the  vendor  replies  as  to  this  mortgage,  that  it 
“ was  fully  paid  off  and  satisfied,  and  being  over  thirty- 
seven  years  old,  it  is  immaterial  whether  it  has  been  dis- 
charged or  not.  The  mortgage  is  now  in  the  possession  of 
the  vendor’s  solicitor ; indorsed  on  it  is  a memorandum  that 
it  is  paid  and  settled  in  full,  signed  by  the  Secretary- 
Treasurer  of  the  Building  Society,  and  evidence  is  produced 
to  shew  that  no  payments  have  been  made  on  it  for  up- 
wards of  thirty  years.” 

Upon  the  verification  of  the  abstract  the  defendant 
objected.  “ 1.  The  defendant  requires  evidence  to  prove 
whether  or  not  any  money  accrued  or  became  due  on  the 
mortgage  to  any  person  capable  of  giving  a discharge  of 
the  same,  within  the  ten  years  next  preceding  the  date  of 
the  contract  sued  on  herein,”  and  if  not,  then  evidence 
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that  no  payment  had  been  made  or  any  acknowledgment 
given,  within  ten  years,  by  any  person  liable  to  pay  the 
mortgage,  or  by  any  owner  of  the  land  since  the  making 
of  the  mortgage. 

The  mortgage  is  produced,  and  recites  that  the  mortga- 
gor, William  Wright,  had  become  the  purchaser  of  two 
shares  in  the  Middlesex  Building  Society,  the  mortgagees, 
and  had  agreed  to  pay  £100  therefor  : the  proviso  is,  that 
the  mortgage  shall  be  void  if  the  mortgagor,  his  heirs  or 
assigns,  shall,  on  or  before  the  days  and  times  appointed 
or  to  be  appointed  for  that  purpose  by  the  rules  of  the 
said  society,  pay  to  the  mortgagees  the  monthly  subscrip- 
tions upon  the  said  shares  according  to  such  rules : and 
also  all  fines,  forfeitures,  and  other  payments  that  may 
become  due  in  respect  thereof,  and  also  interest  on  the  said 
£100  by  equal  monthly  payments  of  10s.  each  : such  sev- 
eral monthly  subscriptions  and  payments  of  interest  to 
continue  till  the  objects  of  the  said  society  shall  have  been 
attained  in  manner  provided  for,  or  to  be  hereafter  pro- 
vided for  by  the  rules  thereof.  Upon  this  mortgage  is 
indorsed  a memorandum  without  date,  and  the  signature 
to  which  was  not  proved,  “ the  within  mortgage  is  paid 
and  settled  in  full,  James  Hamilton,  as  secretary  and  treas- 
urer of  the  Middlesex  Building  Society.” 

The  plaintiff  produced  affidavits  of  the  plaintiff,  and  of 
the  persons  who  had  owned  the  property  during  the  ten 
years  next  before  the  contract,  that  they  had  paid  nothing, 
and  had  never  been  asked  to  pay  anything  upon  this 
mortgage  during  the  period  of  their  ownership,  and  that 
they  believed  it  to  have  been  long  since  paid  and  satisfied. 

The  mortgage  is  treated  as  a subsisting  incumbrance  in 
a conveyance  of  the  land  in  question  from  David  Glass  to 
D.  W.  Hart,  dated  3rd  May,  1856,  which  is  produced,  and 
which  is  declared  to  be  made  “ subject  to  the  payment  of 
the  balance  upon  a certain  mortgage  from  one  William 
Wright  to  the  Middlesex  Building  Society,”  and  it  is  also 
referred  to  in  a conveyance  dated  10th  October,  1874,  also 
of  the  land  in  question,  from  D.  W.  Hart  to  John  Guernsey, 
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as  follows  : “ And  the  party  of  the  first  part  hereby  cove- 
nants and  agrees  that  he  will  procure  the  discharge  of  a 
certain  mortgage  made  by  William  Wright  to  the  Middle- 
sex Building  Society,  bearing  date  29th  February,  1850, 
within  six  months  from  the  date  hereof.” 

No  evidence  was  given  as  to  when  the  mortgage  money 
became  payable  under  the  rules  of  the  society,  nor  whether 
the  objects  of  the  society  had  been  accomplished,  nor  was 
any  explanation  given  as  to  why  the  mortgage  had  not 
been  discharged,  nor  as  to  any  difficulty  in  shewing  the 
fact  as  to  payment  having  been  made  in  full. 

I do  not  think  this  mortgage  should,  in  favor  of  the 
vendor,  be  presumed  to  have  been  satisfied. 

None  of  the  cases  cited  go  so  far  as  to  shew  that  such  a 
presumption  will  be  raised  in  the  case  of  a mortgage  which 
has,  up  to  within  a period  so  recent  as  thirteen  years,  been 
treated  as  existing.  See  Dart  on  Vendors,  5th  ed.  p.  323  ; 
Doe  Dunlop  v.  McNab,  5 IT.  C.  R 289,  and  I think  that  the 
question  should  not  be  disposed  of  here  upon  a presumption 
of  law. 

By  Chancery  Order  391,  when  the  verification  of  an 
abstract  is  being  proceeded  with,  the  vendor  is  with  all 
diligence  to  afford  the  purchaser  all  the  means  of  verifica- 
tion in  his  power,  in  the  manner  and  according  to  the 
practice  usual  with  conveyancers ; and  by  order  396,  in 
case  of  the  refusal  or  neglect  of  the  vendor  to  verify  any 
portion  of  the  abstract  to  the  best  of  his  ability,  or  to 
furnish  any  necessary  proof  or  documents  in  his  power,  the 
Master  may  authorize  the  purchaser  to  do  so  at  the  ven- 
dor’s expense. 

The  vendor  has  not  attempted  to  shew  here  that  some 
portion  of  the  purchase  money  did  not  become  payable 
under  the  rules  of  the  society  within  the  period  of  ten 
years  before  the  contract.  I think  he  should  have  either 
shewn  this,  or  shewn  that  this  fact  could  not  be  ascer- 
tained. He  has  not  shewn  that  the  records  of  the  society 
cannot  be  referred  to,  nor  any  difficulty  in  proving  the  fact, 
if  it  be  a fact,  set  forth  in  the  indorsement  on  the  mortgage, 
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that  the  mortgage  has  been  paid  in  full.  I do  not  think, 
therefore,  that  it  has  been  shewn  that  he  has  verified  this 
portion  of  the  abstract  to  the  best  of  his  ability,  and  l 
must  allow  the  appeal  from  the  Master’s  finding  upon  this 
objection. 

The  9th  objection  to  the  verification  requires  “ evidence 
of  the  registration  of  the  deed  produced  from  Lydia  Guern- 
sey et  al.  to  Samuel  Glass.” 

A deed  is  set  out  on  the  abstract  from  Lydia  Guernsey, 
and  a number  of  other  persons,  described  as  heirs  of  J ohn 
Guernsey,  deceased,  to  Samuel  Glass,  and  this  deed  is  stated 
to  be  registered. 

The  verification  consists  in  the  production  of  a deed 
answering  the  description  in  the  abstract  in  every  particu- 
lar, but  having  no  certificate  of  registration  indorsed  upon 
it. 


A registrar’s  abstract  of  title  is  produced  which  contains 
the  statement  of  the  registration  of  a conveyance  bearing 
the  same  date,  and  covering  the  same  land  as  the  deed 
which  has  been  abstracted,  but  the  parties  to  it  are  not  set 
forth  other  than  as  follows : “ Lydia  Guernsey  et  al.  to 
Samuel  Glass.” 

I think  the  defendant  is  entitled  to  some  further  proof 
of  the  identity  of  the  registered  conveyance  with  the 
apparently  unregistered  one  produced ; this  proof  may 
either  be  the  production  of  a certified  copy  of  the  registered 
conveyance,  or  the  certificate  of  the  registrar  indorsed 
upon  the  instrument  produced,  that  the  original  is  registered 
in  his  office.  I do  not  think  that  the  purchaser  is  bound 
to  take  the  instrument  produced,  and  examine  it  with  the 
registered  instrument,  and  procure  a copy  at  his  own 
expense.  A passage  in  Re  Charles , 4 Ch.  Chamb.  R.  19, 
has  been  relied  upon  as  imposing  upon  purchasers  the 
obligation  of  themselves  verifying  statements  in  abstracts 
of  title  as  to  the  contents  of  documents  not  produced,  but 
which  have  been  registered  at  full  length  under  the  pres- 
sent  Registry  laws.  That  passage  is  founded  upon  the 
quotation  from  p.  117  of  Coventry  on  Conveyancer’s  Evi- 


394*  ONTARIO  PRACTICE  REPORTS.  [VOL. 

clence,  published  in  1832,  in  which  the  author  contests  the 
accuracy  of  the  statement  in  the  6th  ed.  of  Sugden’s 
V endors  and  Purchasers,  p.  447,  where  Lord  St.  Leonards  re- 
ferring to  instruments  on  record,  says  of  them,  “but  if  a ven- 
dor has  not  the  instrument  itself, and  cannot  obtain  it, and  can 
make  a title  without  producing  the  deed  itself,  he  is  bound 
to  procure  an  attested  copy  of  it  to  enable  the  purchaser  to 
ascertain  that  the  abstract  is  correct.” 

This  statement  of  the  law  is  repeated  in  the  14th  ed.  of 
the  same  work,  published  in  1862,  and  commends  itself  to 
me  as  being  a more  reasonable  view  of  the  duties  of  a 
vendor  wdth  regard  to  the  verification  of  an  abstract  than 
that  he  should  have  the  power  to  tell  the  purchaser  that 
he  must  himself  proceed  to  the  place  where  the  record  is 
kept,  in  order  to  satisfy  himself  that  the  statement  of  it  in 
the  abstract  is  correct.  I therefore  allow  the  appeal  from 
the  Master’s  finding  upon  the  9th  objection,  and  this  will 
dispose  of  the  10th  objection  also. 

With  regard  to  the  12th  and  13th  objections,  I am  not 
without  some  doubt  as  to  how  they  should  be  dealt  with. 
The  plaintiff  first  sets  out  a perfect  paper  title  in  his 
abstract,  and  and  winds  up  with  an  assertion  that  he  has 
also  a good  title  by  virtue  of  the  Statute  of  Limitations. 
If  he  relies  upon  that  title  and  not  upon  his  paper  title,  I 
think  the  defendant  is  entitled  to  stricter  and  more  satis- 
factory and  complete  evidence  than  that  contained  in  the 
affidavits  produced,  and  should  have  the  deponents  pro- 
duced by  the  vendor  for  cross-examination,  so  that  he  may 
have  their  viva  voce  evidence,  for  the  reasons  pointed  out 
in  Re  Boustead  and  Warwick,  12  0.  R.,  at  p.  491.  But  if 
the  plaintiff  does  not  rely  upon  his  possession,  excepting 
as  shewing  that  it  has  always  gone  with  the  paper  title,  I 
think  the  affidavits  should  be  treated  as  sufficient  for  the 
purpose.  In  order  that  this  question  may  be  considered  in 
this  view  by  the  learned  Master,  I allow  the  appeal  upon 
these  two  objections. 

1 gather  from  the  written  notes  of  the  findings  of  the 
learned  Master  upon  the  various  objections,  that  he  has 
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dealt  with  the  matter  as  if  the  plaintiff,  in  making  out  his 
title,  were  holding  himself  entitled  to  confine  his  proofs  to 
the  limits  prescribed  in  the  contract,  and  that  the  pur- 
chaser could  not  require  him  to  furnish  any  excepting  the 
proofs  stipulated  for.  But  the  plaintiff  appears  to  have 
elected  to  make  out  a title  perfect  both  as  to  abstract  and 
verification,  in  order  that  he  might  compel  the  purchaser  to 
accept  it,  which  he  could  not  otherwise  do.  I think, 
therefore,  that  the  purchaser  is  entitled  to  require  to  have 
the  title  made  out  as  strictly  and  completely  as  if  the 
vendor  had  not  in  any  way  guarded  himself  in  the 
contract. 

The  result  upon  the  whole  is,  that  the  appeal  is  allowed 
as  to  the  disallowance  of  the  1st,  9th,  10th,  12th,  and  13th 
objections,  and  is  dismissed  as  to  the  others.  No  costs  of 
appeal  to  either  party. 
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Brown  v.  Pears. 

Discovery — Action  for  specific  performance — Examination  of  grantors  of 
vendor  before  defence — Objections  to  title — Condition  in  contract — Time . 

In  an  action  by  a vendor  for  specific  performance  of  a contract  for  sale  of 
land,  at  the  price  of  $24,000,  it  appeared  that  less  than  three  weeks 
before  the  contract  the  vendor  had  obtained  a conveyance  of  the  land 
from  his  two  sisters,  in  which  the  consideration  expressed  was  $5,000. 
The  sisters  were  old  and  infirm,  and  being  unmarried  lived,  and  had  for 
a great  many  years  lived,  with  the  plaintiff,  and  were  said  to  be  under 
his  influence.  The  defendant  was  advised  that  so  great  a difference  in 
the  price  required  explanation,  and  had  made  endeavors  to  see  the 
sisters,  but  had  been  refused  access  to  them,  and  the  plaintiff  had  refused 
to  procure  them  to  join  in  the  conveyance  to  the  defendant. 

Held , that  under  these  circumstances  the  defendant  should  be  allowed, 
under  Rule  285,  to  examine  the  two  sisters  before  delivering  his  defence. 
It  was  contended  on  behalf  of  the  plaintiff  that  the  title  could  not  now  be 
objected  to  by  the  defendant,  as  by  the  terms  of  the  contract  all  objec- 
tions to  the  title  were  to  be  notified  by  the  26th  December,  1887,  and 
this  was  not  taken  until  a week  later. 

Held , following  Ward  v.  Stallibrass , L.  R.  8 Ex.  175,  that  such  a condition 
did  not  apply  to  the  case  of  the  vendor  being  unable  to  give  a good  title, 
but  only  to  objections  and  requisitions  which  might  have  been  properly 
enforced  against  a vendor  who  had  a valid  title  ; and  the  objection  here 
might  go  to  the  root  of  the  plaintiff’s  title. 

[February  1,  1888. — The  Master  in  Chambers .] 

Motion  by  the  defendant  for  an  order  to  examine  two 
witnesses  for  discovery  before  statement  of  defence,  under 
Rule  285. 

The  facts  appear  in  the  judgment. 

Allan  Cassels,  for  the  motion. 

Watson,  contra. 

The  Master  in  Chambers. — This  is  an  application  to 
examine  for  discovery,  under  Rule  285,  two  ladies,  not 
parties  to  this  suit,  the  sisters  of  the  plaintiff. 

The  action  is  for  the  specific  performance  of  a contract 
of  purchase  of  land  rin  this  city,  which  the  defendant 
agreed  to  buy  from  the  plaintiff. 

The  agreed  price  is  $2 4,000.  Upon  investigation  of  the 
title  on  the  part  of  the  defendant,  it  was  discovered  that 
the  plaintiff  had  received  a conveyance  of  the  land  from 
his  sisters,  living  with  him,  less  than  three  weeks  before 
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the  agreement  with  the  defendant,  for  the  alleged  consid- 
eration of  $5,000. 

The  defendants  affidavit  states  that  the  plaintiff  is 
accustomed  to  business,  and  that  the  ladies,  his  sisters,  are 
old  and  infirm,  are  unmarried,  and  live,  and  for  a great 
many  years  past  have  lived,  with  the  plaintiff,  who  for  all 
that  time  has  managed,  as  defendant  believes,  all  their 
business  affairs,  and  has  a great  influence  over  them. 
That  one  of  the  ladies,  as  defendant  is  informed,  has 
been  for  some  months  past  an  invalid,  and  is  confined 
generally  to  her  bed ; and  that  the  other  lady  has  been 
confined  to  the  house  for  some  months  past,  owing  to  bad 
health. 

That  the  defendant  has  been  advised  by  his  solicitors, 
that  so  great  a difference  of  price  as  that  which  the  plain- 
tiff is  receiving  under  the  contract  with  the  defendant, 
and  that  which  he  apparently  paid  to  his  sisters  less  than 
three  weeks  before,  required  explanation ; and  that  his 
solicitor  had  accordingly  endeavoured  to  see  the  ladies  on 
the  subject,  but  that  admission  to  them  had  always  been 
refused.  That  he,  the  defendant,  and  the  agent  who  acted 
for  him  in  the  negotiation  of  the  agreement,  had  also 
gone  to  the  house  of  the  plaintiff  to  see  the  ladies  for  the 
same  purpose,  and  that  the  plaintiff  had  refused  to  admit 
them.  That  a registered  letter  sent  by  the  defendant’s 
solicitors  to  the  ladies  for  information  had  been  received 
by  the  plaintiff  from  the  post-office  delivery.  That  he  the 
defendant  desires  to  carry  out  the  sale,  and  does  not  at  all 
seek  delay.  That  he  is  advised  by  his  solicitors  that  it  is 
necessary,  for  the  purpose  of  putting  in  his  defence,  that 
he  should,  under  the  circumstances,  first  have  an  examina- 
tion of  these  ladies  in  the  suit. 

There  is  an  affidavit  from  the  defendant’s  agent,  who 
acted  for  defendant  in  the  negotiation  of  the  agreement, 
confirming  the  defendant’s  affidavit,  and  stating  that  he 
had  repeatedly  asked  the  plaintiff  that  he  might  be 
allowed  to  see  the  ladies  for  an  explanation  and  infor- 
mation, which  the  plaintiff  had  always  refused  to  allow. 


398 


ONTARIO  PRACTICE  REPORTS. 


[VOL, 


There  is  also  a letter  put  in  from  the  defendant’s  solicitors, 
sent  on  3rd  January  last  to  the  plaintiff,  suggesting  that 
they  thought  it  proper  that  some  way  should  be  adopted 
of  obtaining  and  shewing  the  ladies’  acquiescence  in  the 
transaction  of  the  plaintiff  with  the  defendant.  The  let- 
ter does  further  suggest,  as  a satisfactory  way,  that  the 
ladies  should  join  in  the  deed  from  the  plaintiff  to  defend- 
ant. This  was  met,  I understand,  as  the  other  proposals 
had  been,  by  simply  declining,  except  that  the  plaintiff 
declares  his  willingness  to  release  the  defendant  from  the 
contract,  should  the  defendant  desire  it. 

I can  only  say  that  I think  that  this  application  is  made 
in  good  faith,  and  that  it  is  highly  proper,  under  the  cir- 
cumstances, to  grant  it.  I think  the  defendant  should 
take  means  to  enable  himself  at  this  stage  to  set  up  his 
real  case ; and  it  seems  he  can  only  do  it  by  procuring  the 
order  he  now  seeks. 

When  it  is  considered  what  the  defendant  does  now 
know,  and  the  course  this  matter  has  taken — that  the 
plaintiff  has  refused  the  defendant  access  to  these  ladies 
for  any  explanations  of  these  matters,  and  has  declined 
the  proposal  that  they  should  join  him  in  the  convej^ance 
to  the  defendant,  any  one  must  see  that  the  defendant 
might  stand  in  a bad  position  hereafter,  in  an  action  at 
the  suit  of  these  ladies,  or  those  claiming  under  them,  if 
knowing  what  he  does,  he  did  not  take  any  means  open 
to  him  to  test  their  acquiescence  in  his  transaction  with 
the  plaintiff,  or  rather  their  acquiescence  in  the  plaintiff’s 
purchase  from  them,  after  their  full  knowledge  of  the 
terms  between  the  plaintiff  and  defendant. 

The  facts  above  set  forth  are  not  denied  by  the  plaintiff 
in  any  affidavit.  The  only  objection  urged,  except  a gene- 
ral resistance  to  the  motion,  is,  that  by  the  contract  all 
objections  to  title  were  to  be  notified  by  the  26th  Decem- 
ber last,  and  this  was  not  taken  until  a week  later.  But 
in  Ward  v.  Stallibrass,  L.  It.  8 Ex.  175,  it  was  held  that 
such  a condition  did  not  apply  to  the  case  of  the  vendor 
being  unable  to  give  a good  title,  but  only  to  objections 
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and  requisitions  which  might  have  been  properly  enforced 
against  a vendor  who  had  a valid  title.  The  effect  of  this 
examination  may  go  to  the  very  root  of  the  plaintiff’s 
title,  for  all  I can  tell. 

I make  the  order  for  the  examination  for  discovery ; 
eosts  in  the  cause. 


Emerson  v.  Gearin. 

Counter-claim — Costs — Construction  of  order. 

Although  for  some  purposes  a claim  and  counter-claim  form  but  one 
action,  yet  the  costs  of  the  counter-claim  are  to  be  taxed  separately 
from  the  costs  of  the  action,  a counter-claim  being  for  the  purposes  of 
taxation  to  be  treated  as  a cross-action. 

McGowan  v.  Middleton , 11  Q.  B.  D.  464.  and  Beddall  v.  Maitland,  17 
Oh.  D.  174,  followed. 

And  where  the  order  of  a Divisional  Court  varied  the  judgment  at  the 
trial  by  directing  that  the  counter-claim  should  be  struck  out  and  not 
dismissed,  and  should  be  disposed  of  in  a separate  action,  and  also 
directed  that  the  defendants  should  pay  into  Court  the  amount  of  the 
costs  of  the  action,  but  was  silent  as  to  the  costs  of  the  counter-claim  : 
Held,  that  the  rights  of  the  parties  must  be  governed  by  this  order,  and 
not  by  anything  that  preceded  it,  and  that  under  it  the  plaintiffs  were 
not  entitled  to  tax  the  costs  of  the  counter-claim. 

[February  4,  1888. — Street,  J.] 

An  appeal,  by  the  defendants,  from  the  taxation  by  a 
local  officer  at  St.  Catharines  of  the  plaintiff’s  costs  of  a 
counter-claim  was  argued  before  Street,  J.,  in  Chambers, 
on  the  3rd  February,  1888. 

H.  H.  Collier,  for  the  appeal. 

McClive,  contra. 

The  following  judgment,  in  which  the  facts  are  set 
•out,  was  delivered  on  the  following  day. 

Street,  J. — The  defendants  filed  a counter-claim  in  this 
action,  and  the  claim  and  counter-claim  came  on  for  trial 
together.  A judgment  was  given  in  favor  of  the  plaintiffs 
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for  their  claim,  and  the  counter-claim  was  ordered  to  he 

dismissed.  The  defendants  moved  against  this  judgment, 

and  an  order  was  made  at  the  last  Michaelmas  sittings  of 

© 

the  Common  Pleas  Division,  which  is  evidently  a con- 
sent order.  This  directs  “ that  the  judgment  ordered  to 
be  entered  in  this  action  at  the  trial  thereof  be  varied  to 
this  extent,  viz.,  that  the  counter-claim  of  the  defendants, 
as  set  up  by  them  in  this  action,  be  not  dismissed , hut  be, 
and  the  same  is  hereby  altogether  struck  out  of  this 
action.”  And  it  is  further  ordered  “ that  within  ten  days 
after  the  plaintiffs  shall  have  taxed  their  costs  of  this  action 
(other  than  the  costs  of  this  motion)  the  defendants  do  pay 
into  Court  to  the  credit  of  this  cause,  to  abide  further 
order  herein,  the  amount  of  such  costs,  together  with  the 
sum  of  $278.12,  the  amount  of  the  plaintiffs’  claim  in  this 
action.”  The  counter-claim  is  directed  to  he  disposed  of 
in  a separate  action. 

The  plaintiffs  proceeded  under  this  order  to  tax  their 
costs  before  the  taxing-officer  at  St.  Catharines,  and  he  has 
certified  that  he  has  allowed  to  the  plaintiffs,  as  part  of 
their  costs,  the  costs  of,  and  in  connection  with,  the  defend- 
ants’ counter-claim.  He  seems  to  have  considered  himself 
entitled  to  go  behind  the  order  and  to  look  at  the  findings 
upon  the  counter-claim  indorsed  upon  the  record,  in  order 
to  ascertain  the  plaintiffs’  right  to  these  costs. 

The  defendants  appeal  from  this  ruling,  and  I am  of 
opinion  that  the  appeal  should  be  allowed.  The  order  is 
by  consent,  and  varies  the  original  judgment,  and  the 
rights  of  the  parties  must  be  governed  by  the  order,  and 
not  by  anything  which  preceded  it.  By  the  order  the 
counter-claim  and  the  action  are  treated  as  distinct,  and 
are  dealt  with  separately,  the  counter-claim  being  struck 
out  of  the  proceedings  without  any  direction  as  to  costs. 
The  only  ground  upon  which  the  plaintiffs  could  succeed 
in  their  contention  as  to  the  costs  of  the  counter-claim 
would  be  that  they  are  comprised  in  the  costs  of  the 
action.  But,  although  it  has  been  held  that  for  some  pur- 
poses a claim  and  a counter-claim  form  but  one  action,  yet 
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the  costs  of  the  counter-claim  are  to  be  taxed  separately 
from  the  costs  of  the  action,  a counter-claim  being  for  the 
purposes  of  taxation,  as  well  as  for  some  other  purposes, 
to  be  treated  as  a cross-action  : see  McGowan  v.  Middleton , 
11  Q.  B.  D.  464 ; Beddall  v.  Maitland , 17  Ch.  D.  174. 

I can  find  nothing  in  the  language  of  this  order  enti- 
tling the  plaintiffs  to  tax  the  costs  of  the  counter-claim, 
and  much  to  lead  to  a contrary  conclusion.  The  appeal 
should  therefore  be  allowed,  with  costs. 


Hartnett  v.  Canada  Mutual  Aid  Association. 

Discovery — Examination  of  local  agent  of  life  insurance  company. 

In  an  action  upon  a life  insurance  policy  an  order  was  made,  at  the  in- 
stance of  the  plaintiff,  for  the  examination  for  discovery  only  of  the 
local  agent  of  the  insurance  company  who  procured  the  application  for 
insurance. 

[February  6,  1888. — Robertson , J.] 

An  appeal  by  the  plaintiff  from  an  order  of  the  Master 
in  Chambers  refusing  an  application  by  the  appellant  for 
leave  to  examine  one  Trull,  a local  agent  of  the  defendants 
for  discovery,  after  the  close  of  the  pleadings. 

The  facts  appear  in  the  judgment  of  Robertson,  J.,  before 
whom  the  appeal  was  argued  in  Chambers. 

O'Sullivan,  for  the  appeal. 

Masten,  contra. 

Robertson,  J. — Action  on  a life  assurance  policy  on  the 
life  of  Mary  Hartnett,  the  wife  of  the  plaintiff.  The  local 
agent,  at  Oshawa,  of  defendants  received  the  application, 
which  was  accepted  by  the  defendants,  and  the  policy  in 
question  issued  thereupon. 

Defence  admits  that  they  issued  the  policy  (or  certificate 
of  membership,  as  it  is  called)  whereby  if  the  same  had 
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been  valid  and  all  the  conditions  attached  thereto  had 
been  complied  with,  the  life  of  the  said  Mary  Hartnett 
would  have  been  insured,  &c.,  and  that  said  certificate  was 
issued  after  and  in  reliance  upon  the  declaration  in  the 
application  stated  of  the  said  Mary  Hartnett,  whereby 
she  warranted  that  her  answers  as  written  to  the  ques- 
tions were  full,  complete,  correct,  and  true,  and  agreed 
that  the  same  should  form  part  of  the  contract,  &c.  That 
in  answer  to  question  No.  4,  she  said  she  was  born  on 
9th  April,  1831 ; and  to  No.  5,  she  would  at  her  next  birth- 
day be  fifty-five  years  old ; and  to  another  question  as  to 
her  age  the  answer  is  fifty-four  years ; and  that  these 
answers  were  untrue,  &c.,  and  by  reason  thereof  the  said 
certificate  is  wholly  void,  &c.  ; and  defendants  allege  that 
the  said  Mary  Hartnett  was  in  fact  and  in  truth  at  the 
time  she  made  the  said  application  over  sixty  years  of  age, 
&c. ; and  she  untruly  stated  her  age  to  be  fifty-four  years 
for  the  purpose  of  inducing  the  defendants  to  grant  her  the 
said  certificate,  which  they  would  not  have  done  if  her 
true  age  had  been  stated,  &c. ; and  that  by  the  by-laws  of 
the  association,  by  which  in  her  said  application  she  agreed 
to  be  bound,  no  certificate  should  ever  be  granted  by  defen- 
dants to  anyone  who  was  over  the  age  of  sixty  years. 

There  is  also  a counter-claim  to  recover  back  $200  which 
was  paid  to  plaintiff  after  the  death  of  Mary  Hartnett,  on 
the  supposition  that  the  certificate  was  valid,  &c. 

In  reply  the  plaintiff  sets  forth  that  the  said  Mary  Hart- 
nett, when  she  applied  to  the  agent  of  defendants  for  a 
certificate  of  membership,  informed  him  that  she  did  not 
know  her  age,  but  that  it  was  between  fifty  and  sixty  years, 
and  the  defendants’  agent  placed  it  at  fifty-four  years,  and 
plaintiff  does  not  know  whether  that  is  correct  or  not ; sub- 
sequently the  defendants  were  informed  by  other  persons 
that  the’said  Mary  Hartnett  was  apparently  older  than  stated 
by  their  agent,  and  after  her  death  the  same  fact  was  reported 
by  the  medical  officer ; but,  notwithstanding  this  and  other 
information,  defendants  voluntarily  adopted  the  certificate, 
and  with  full  knowledge  as  to  the  incorrectness  of  the  age. 
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assessed  other  members  for  the  payment  of  this  claim  and 
paid  the  plaintiff  the  $200  mentioned  in  counter-claim,  and 
they  claim  that  defendants  waived  any  incorrectness  there 
may  be  as  to  age,  &c.  After  the  pleadings  were  closed,  a 
clerk  in  the  plaintiff’s  solicitor’s  office  makes  an  affidavit 
that  he  believes  the  plaintiff  would  derive  material  benefit 
from  the  examination  of  one  Henry  Trull,  through  whom 
was  made  the  application  of  the  deceased  Mary  Hartnett. 
He  does  not  state  that  Trull  is  the  agent  of  the  defendants, 
and  if  the  defendants  had  opposed  the  motion  on  that 
ground  I could  understand  that  plaintiff  would  not  have 
been  successful,  but  the  defendants  file  the  affidavit  of  their 
manager,  Mr.  W.  Pemberton  Page,  in  which  he  says  he  is 
the  secretary  of  the  defendants,  and  that  “ the  said  Henry 
Trull  acted  at  the  time  of  the  said  application  as  a local 
agent  of  the  defendants  in  soliciting  and  procuring  appli- 
cations from  persons  desirous  of  insuring  their  lives  in  the 
defendants’  association,  &c.  So  that  there  is  no  doubt  that 
Henry  Trull  is  the  agent,  or  at  the  time  of  the  application 
was  the  agent  of  the  defendants.  Now  this  application  is 
made  for  the  examination  of  Mr.  Trull  by  way  of  discovery 
only.  What  he  swears  to  cannot  be  received  in  evidence 
against  the  defendants  at  the  trial,  unless  the  Court  or 
Judge  making  the  order  so  directs,  and  unless  this  direction 
is  made  such  examination  cannot  be  received.  It  has  so 
been  held  in  this  Division  of  the  High  Court,  and  I have 
on  many  occasions  refused  to  receive  such  depositions  or 
examinations  as  evidence  at  the  trial,  unless  so  directed,  or 
the  person  examined  is  a party  to  the  action.  It  appears 
to  me  that  this  is  a case  where  it  is  necessary  for  the  pur- 
poses of  justice  that  the  order  should  be  made  for  the 
examination  of  Mr.  Trull  for  the  purposes  of  discovery.  It 
can  do  the  defendants  no  harm,  and  it  is  really  important 
that  the  plaintiff  should  know  what  did  take  place  between 
the  deceased  and  the  defendants’  local  agent  on  the  occasion 
of  his  receiving  her  application. 

With  the  greatest  respect  for  the  opinion  of  the  learned 
Master,  I feel  unable  to  come  to  the  same  conclusion  which 
52 — VOL  XII.  O.P.R. 
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he  did  when  he  refused  the  order,  and  I must  allow  the 
appeal,  but  I will  make  no  order  as  to  costs,  inasmuch  as  I 
think  the  material  moved  upon  was  not  all  that  it  should 
have  been.  The  order  must  not  direct  that  the  examin- 
ation of  this  person  is  to  be  received  in  evidence  against 
the  defendants  at  the  trial;  it  is  for  discovery  only,  and  if 
defendants  wish,  the  order  may  direct  that  the  examin- 
ation shall  not  be  so  received,  &c. 


Regina  ex  rel.  Chauncey  y.  Billings. 


Municipal  elections — Quo  warranto — Defective  material — Statement — Re- 
cognizance— A ffidavit — Amendment. 

Upon  an  application  for  a fat  for  the  issue  of  a summons  in  the  nature  of 
a quo  warranto  under  the  Municipal  Act  of  1883,  to  try  the  validity  of 
the  respondent’s  election  as  a municipal  councillor,  the  statement  of 
the  relator  did  not  shew  that  he  was  a candidate  or  an  elector  who 
voted  or  who  tendered  his  vote  at  the  election,  as  required  by  sec.  185 
of  the  Actf;  and  the  recognizance  filed  by  the  relator  was  not  entered 
into  before  a J udge  or  commissioner  for  taking  affidavits,  nor  allowed 
by  the  Judge,  in  the  manner  prescribed  by  sec.  186,  nor  was  it  con- 
ditioned to  prosecute  the  writ  with  effect ; and  the  affidavit  of  the 
relator  in  support  of  the  application  did  not  set  out  fully  and  in  detail 
the  facts  and  circumstances  alleged  in  the  statement,  as  required  by 
rule  2 of  the  Rules  of  Michaelmas  Term,  14  Vic. 

Held , that  these  were  defects  in  the  material  necessary  to  found  the 
application,  not  mere  irregularities  which  could  be  amended  at  a later 
stage,  and  the  fat , the  writ,  and  all  proceedings  were  set  aside,  with 
costs. 


[February  9,  1888 MacMahon,  J.] 

The  relator  obtained  a flat  under  the  Municipal  Act, 
1883,  for  the  issue  of  a summons  in  the  nature  of  a quo 
warranto  to  contest  the  validity  of  the  election  of  the  res- 
pondent as  a councillor  of  the  village  of  Markham,  issued 
the  summons  pursuant  thereto,  and  served  it  upon  the 
respondent,  who  now  moved  to  set  aside  the  fiat,  the  sum- 
mons, and  all  other  proceedings,  upon  grounds  set  forth  in 
the  judgment  of  MacMahon,  J.,  before  whom,  in  Chambers, 
the  motion  was  argued. 
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W.  H.  P.  Clement , for  the  motion. 

R.  Boultbee,  contra. 

MacMahon,  J. — This  is  a motion  on  behalf  of  the  res- 
pondent, Billings,  for  an  order  to  set  aside  the  fiat  for  the 
issue  of  the  writ  of  summons,  the  writ,  and  all  subsequent 
proceedings  founded  thereon,  on  the  grounds : 

1.  That  it  was  not  shewn  upon  the  application  for  the 
Hat  that  the  relator  was  a candidate  at  the  election,  or  an 
elector  who  gave  or  tendered  his  vote  thereat. 

2.  That  upon  the  said  application  it  was  not  shewn  that  the 
relator  had  entered,  nor  did  he  upon  such  application  enter, 
into  a recognizance  with  two  sureties,  as  required  by  the 
statute,  in  that  (a.)  the  recognizance  filed  therein  was  not 
taken  before  the  Judge  by  whom  the  said  fiat  was  granted, 
or  before  a commissioner  for  taking  affidavits ; (6.)  the  said 
recognizance  is  conditioned  to  prosecute  a certain  writ  of 
summons  to  be  issued  against  the  said  Charles  Billings,  to 
shew  by  what  authority  he  claims  to  be  Beeve  of  the 
village  of  Markham,  and  not  to  prosecute  the  writ  of  sum- 
mons issued  herein. 

[Upon  two  other  grounds  not  considered.] 

5.  That  upon  the  application  for  said  fiat,  no  affidavit  or 
affidavits  of  the  relator  or  other  person  or  persons  setting 
forth  fuller  and  in  detail  the  facts  and  circumstances  upon 
which  the  said  motion  was  based,  was  filed,  as  required  by 
the  Buies  of  Court  in  that  behalf. 

As  to  the  first  ground  taken,  46  Vic.  ch.  18,  sec.  185,(0.), 
provides  : “ In  case  * * the  validity  of  the  election 

or  appointment  of  mayor,  warden,  or  reeve,  or  deputy 
reeve,  alderman,  or  councillor  is  contested  * * and 

when  the  contest  is  respecting  the  validity  of  any 
such  election,  as  aforesaid,  any  candidate  at  the  election, 
or  any  elector  who  gave  or  tendered  his  vote  thereat  * * 
may  be  relator  for  the  purpose.” 

In  the  case  where  the  validity  of  an  election  is  the  matter 
of  contest,  the  relator  must  be  “ a candidate  at  the  election, 
or  an  elector  who  gave  or  tendered  his  vote  at  the  election.5' 
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In  Regina  ex  rel.  White  v.  Roach , 18  U.  C.  R.,  at  p.  227,  the 
late  Sir  John  B.  Robinson  says : “ The  relator  does  not 
state  positively  and  directly  that  he  had  himself  voted  at 
the  election  ; * * he  does  not  say  that  he  gave  a vote  for 
any  candidate  at  the  election.  The  statute  requires  that  the 
person  who  contests  the  election  must  have  been  either  a 
candidate  at  that  election,  or  an  elector  who  gave  or  ten- 
dered his  vote  thereat.’’  So  that  in  order  to  the  institution 
of  quo  warranto  proceedings  to  set  aside  an  election,  it  is 
essential  that  the  statute  be  complied  with  by  the  relator 
shewing  on  his  application  for  the  fiat  for  the  writ,  that 
he  was  either  a candidate,  or  an  elector  who  voted  or  ten- 
dered his  vote  at  the  election. 

The  statement  of  the  relator  does  not  shew  that  he  was 
a candidate,  or  that  he  was  an  elector,  and  voted  or  ten- 
dered his  vote  at  the  election.  In  fact  the  only  ground  on 
wffiich  the  respondent’s  election  is  sought  to  be  set  aside,  as 
disclosed  in  the  relator’s  statement,  is  the  want  of  property 
qualification  by  the  respondent. 

As  to  the  second  ground  taken  on  the  motion,  the  186th 
section  of  the  Consolidated  Municipal  Institutions  Act, 
1888,  provides  that  “ if  the  relator  enters  into  a recogni- 
zance before  the  Judge  or  before  a commissioner  for 
taking  affidavits,  in  the  sum  of  $200  with  two  sureties 
(to  be  allowed  as  sufficient  by  the  Judge  upon  affidavit  of 
justification)  in  the  sum  of  $100  each,  conditioned  to  pro- 
secute the  writ  with  effect,  or  to  pay  the  party  against 
whom  the  same  is  brought  any  costs  which  may  be  adjudged 
to  him  against  the  relator,  the  Judge  shall  direct  a writ  of 
summons  in  the  nature  of  a quo  warranto  to  be  issued  to 
try  the  matters  contested.” 

It  is  therefore  a condition  precedent  to  the  issue  of  the 
-fiat  for  the  writ  that  the  recognizance  be  entered  into,  in 
the  manner  prescribed  by  the  statute,  before  a J udge  or 
commissioner  for  taking  affidavits,  and  unless  taken  before 
either  one  or  the  other,  as  provided  by  the  section  of  the 
Act  referred  to,  the  recognizance  would  be  worthless  as  a 
security  for  the  respondent’s  costs,  in  the  event  of  his  suc- 
ceeding on  the  trial  of  the  quo  warranto  proceedings. 
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The  recognizance  in  this  case  was  entered  into  before  a 
justice  of  the  peace,  and  so  is  not  a compliance  with  the 
statute,  and  is  also  invalid  by  reason  of  its  not  being  a 
condition  of  the  recognizance  that  the  relator  will  prose- 
cute the  writ  with  effect.  Besides  the  defect  in  entering 
into  the  recognizance  before  a justice  of  the  peace,  the 
recognizance  was  never  allowed  by  the  Judge,  and  until 
allowed  the  fiat  for  the  writ  should  not  have  issued. 

As  I have  come  to  the  conclusion  that  the  fiat  for  the 
writ,  the  writ,  and  all  subsequent  proceedings  must  be  set 
aside,  for  the  reasons  already  stated,  I have  not  deemed  it 
necessary  to  consider  the  other  grounds  of  the  motion,  but 
on  the  fifth  ground  I am  clearly  of  opinion  that  the  relator’s 
materials  filed  on  the  application  for  the  Hat  are  clearly 
defective  in  not  filing  the  affidavit  of  himself  or  of  some 
other  person  or  persons  setting  forth  fully  and  in  detail 
the  facts  and  circumstances  which  shall  support  his  appli- 
cation, as  provided  by  the  Buies  of  Court,  Michaelmas 
Term,  14  Vic.,  Buie  2,  Harrison’s  Municipal  Manual,  4th 
ed.  984. 

Mr.  Boultbee  for  the  relator  applied  for  leave  to  file  a fresh 
statement,  a new  recognizance,  and  the  necessary  affidavit 
required  by  Buie  2 above  referred  to.  But  these  are  not 
irregularities  which  are  the  subject  of  amendment  now  ; 
as  these  were  all  pre-requisites  to  the  granting  of  the  fiat* 

The  respondent  is  entitled  to  his  costs  of  the  motion. 

Should  it  be  necessary,  the  respondent  to  have  liberty 
to  enter  appearance. 
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Re  Hooper  and  the  Erie  and  Huron  Railway 
Company. 


Railway  company — Notice  of  expropriation — Desistment. 

A railway  company  at  different  times  served  H.  with  three  several  notices 
under  the  Dominion  Railway  Act,  stating  that  portions  of  land  owned 
by  him  were  required  for  the  company’s  line.  To  each  of  the  first  two 
notices  H.  replied  by  a notice  appointing  an  arbitrator,  but  stating  such 
appointment  to  be  expressly  without  prejudice  to  his  right  to  insist 
that  the  company  had  no  right  to  take  any  part  of  his  land.  The  com- 
pany served  successive  notices  of  desistment  from  all  their  three 
notices,  and  H.  gave  notice  that  he  objected  to  the  third  notice  of  de- 
sistment, and  claimed  that  the  company  had  no  right  to  desist  from 
their  third  notice  of  expropriation. 

Held,  that  the  company  had  not  exhausted  their  powers  of  desistment, 
but  had  the  right  to  desist  from  their  third  notice.  H.  could  not  be 
allowed  to  complain  of  the  abandonment  by  the  company  of  proceed- 
ings to  compel  him  to  sell  his  land  to  them  when  he  had  notified  them 
at  every  opportunity  that  he  intended  to  contest  their  right  to  compel 
him  to  do  so  ; after  they  had  acted  upon  his  expressed  intention  and 
abandoned  the  notice  to  which  he  objected,  it  was  too  late  for  him  to 
endeavour  to  insist  upon  its  validity. 

Grierson  v.  Cheshire  Lines ’ Committee,  L R.  19  Eq.  83,  referred  to. 

[February  9,  1888. — Street , J.] 

This  was  an  application  by  Edward  Hooper,  under  the 
Dominion  Railway  Act,  for  an  order  appointing  a third 
arbitrator  to  ascertain  the  value  of  certain  lands  men- 
tioned in  a notice  dated  29th  July,  1887,  served  upon  him 
by  the  railway  company.  The  notice  stated  that  the  lands 
mentioned  in  it,  being  the  whole  of  lots  27,  28,  29,  and  30, 
with  the  water  lots  in  front  of  the  two  last  mentioned  lots, 
all  being  in  the  town  of  Sarnia,  were  required  by  the  rail- 
way company  for  the  purpose  of  uniting  its  line  with  that 
of  the  Grand  Trunk  Railway,  and  for  off-sets,  switches, 
sidings,  and  yard  purposes,  and  for  the  purpose  of  com- 
pleting the  main  line  of  the  railway.  Accompanying  the 
notice  was  the  certificate  of  a Provincial  Land  Surveyor 
that  these  lands  were  required  by  the  railway  company  for 
the  purposes  set  forth  in  the  notice,  and  that  they  were 
within  the  limits  of  deviation  allowed. 

The  railway  company  opposed  the  application  upon  the 
ground  that  by  notice  dated  22nd  October,  1887,  they  de- 
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listed  from  the  notice  of  29th  July,  1887.  The  applicant 
did  not  dispute  that  such  a notice  of  desistment  was  given 
to  him,  but  contended  that  the  company  had  no  right 
to  give  it,  because  they  had  given  former  notices,  from 
which  they  had  desisted. 

The  first  notice  given  by  the  company  was  in  July,  1886, 
in  which  they  stated  that  they  required  lot  29  only.  At 
this  time  they  had  not  filed  their  plan  and  book  of  refer- 
ence for  the  town  of  Sarnia.  In  August,  1886,  they  filed 
these,  and  on  15th  September,  1886,  they  gave  a new 
notice  that  they  required  parts  of  lots  27,  28,  and  29,  for 
the  purposes  of  their  right  of  way.  On  29th  July,  1887, 
they  gave  the  notice  now  in  question,  requiring  the  whole 
of  lots  27,  28,  29,  and  30,  with  the  two  water  lots,  and  at 
the  same  time  gave  notice  desisting  from  their  two  former 
notices. 

To  each  of  these  three  notices  Hooper,  the  applicant,  re- 
plied by  a notice,  in  which  he  appointed  an  arbitrator,  hut 
stated  such  appointment  to  be  expressly  without  prejudice 
to  his  right  to  insist  that  the  company  had  no  right  to 
take  any  part  of  his  land.  In  October,  1887,  after  the  last 
of  these  counter-notices  had  been  given,  and  after  the  com- 
pany had  desisted  from  their  three  notices,  and  had  given 
a new  notice  for  a part  of  the  land,  the  applicant  gave 
notice  that  he  objected  to  the  notice  of  desistment  of 
October,  1887,  and  claimed  that  the  company  had  no  right 
to  desist  from  their  notice  of  July,  1887,  and  claimed  to 
have  the  right  to  proceed  with  an  arbitration  under  that 
notice ; but  in  case  it  should  appear  that  the  company 
were  entitled  to  proceed  under  their  notice  of  October, 
1887,  he  appointed  an  arbitrator. 

Wm.  Macdonald , for  Hooper,  now  moved  to  have  a third 
arbitrator  appointed  under  the  notice  of  July,  1887,  and 
contended  upon  the  authority  of  Moore  v.  Central  Ontario 
R.  W Co.,  2 0.  R.  647,  that  the  railway  company  had  al- 
ready exhausted  their  power  of  desisting  before  they 
desisted  from  the  notice  of  July,  1887. 
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Lash , Q.C.,  for  the  company,  contra. 

Street,  J.,  (after  stating  the  facts  as  above). — There 
can  be  no  question  about  the  right  of  the  company  to 
desist  from  the  first  notice.  At  the  time  it  was  given  they 
had  not  filed  their  plan,  and  had  no  right  to  give  the 
notice  at  all,  and  they  could  not  expropriate  the  lands 
mentioned  in  it.  This  was  known  to  Hooper,  and,  know- 
ing it,  he  gave  notice  to  the  company,  objecting  to  their 
right  to  take  his  land,  intending  to  urge  as  an  objection  to 
their  doing  so,  as  his  solicitor  swears,  that  this  plan  and 
book  of  reference  had  not  been  filed.  The  notice  under 
these  circumstances  wTas  of  no  effect  whatever,  and  the  re- 
lation of  vendor  and  purchaser  never  arose  from  it. 

The  second  notice  given  by  the  railway  company  was 
after  the  filing  of  the  plan  and  book  of  reference,  and  is 
admitted  to  have  been  in  every  way  within  their  powers 
and  the  giving  of  it  clearly  constituted,  upon  the  author- 
ity of  Doo  v.  London  and  Croydon  R.  W.  Co .,  1 Rail.  Cas.  257 
and  the  subsequent  cases,  a contract  for  the  purchase  by 
the  railway  company,  and  an  obligation  on  the  part  of  the 
applicant  to  convey  upon  payment  of  the  purchase  money; 
and  these  reciprocal  rights  could  not  be  terminated  unless 
by  mutual  consent  or  by  the  exercise  of  the  company’s 
statutory  right  to  desist  once,  if  this  had  not  been  already 
exhausted.  This  being  the  position  of  the  parties,  the  ap- 
plicant gives  a notice  in  which  he  clearly  intimates  a desire 
to  escape  if  possible  from  his  obligation  to  convey,  and  an 
intention  to  contend  that  he  cannot  be  compelled  to  do  so. 
Having  done  this,  I think  he  has  given  the  railway  com- 
pany an  opportunity  to  do  that  which  they  have  in  effect 
done,  namely,  to  say  in  reply  what  in  effect  amounts 
to  this  : “ As  you  don’t  wish  to  sell  the  land  mentioned  in 
our  notice,  we' will  not  force  you  to  do  so,  and  therefore 
abandon  it.”  The  same  opening  was  given  by  the  appli- 
cant to  the  company  when  they  served  their  third  notice 
with  this  difference,  that  the  property  comprised  in  their 
notice  was  stated  to  be  required  for  several  purposes,  some. 
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of  which  were  purposes  for  which  they  could  not  under 
existing  circumstances  expropriate  the  whole  of  the  land 
mentioned  in  their  notice,  and  I think  the  same  result  must 
follow.  I do  not  see  how  the  applicant  can  be  allowed  to 
complain  of  the  abandonment  by  the  company  of  proceed- 
ings to  compel  him  to  sell  his  land  to  them,  when  he  has 
notified  them  at  every  opportunity  that  he  intended  to 
contest  their  right  to  compel  him  to  do  so.  After  they  have 
acted  upon  his  expressed  intention,  and  abandoned  the 
notice  to  which  he  objected,  it  is  too  late  for  him  to 
endeavour  to  insist  upon  its  validity.  See  Grierson  v. 
Cheshire  Lines  Committee , L.  E.  19  Eq.  83. 

The  motion  must  be  dismissed,  with  costs. 


Eegina  v.  Daly. 


Criminal  law — Conviction  for  vagrancy — Nature  of  offence. 


The  Act,  It.  S.  C.  ch.  157,  sec.  8,  (f.),  provides  that  “all  persons  who 
cause  a disturbance  in  any  street  or  highway  by  screaming,  swearing, 
or  singing,  or  by  being  drunk,  or  by  impeding  or  incommoding  peace- 
able passengers  * * are  loose,  idle,  or  disorderly  persons  within  the 

meaning  of  this  section.” 

The  defendant  was  convicted  and  committed  for  that  he  “unlawfully  did 
cause  a disturbance  in  a public  street  * * by  being  drunk,  and  then 

was  a vagrant,  loose,  idle,  and  disorderly  person  within  the  meaning  of 
the  Act  respecting  vagrants.” 

The  evidence  disclosed  that  the  defendant  was  drunk,  and  that  he  was 
guilty  of  impeding  and  incommoding  peaceable  passengers,  but  it  nega- 
tived his  causing  a disturbance  in  the  street  by  being  drunk. 

Held,  that  no  offence  of  the  nature  described  in  the  conviction  and  com- 
mitment was  committed  by  the  defendant,  and  an  order  was  made  for 
his  discharge. 


[February  10,  1S88 .—MacMahon,  J.] 

On  the  return  of  a habeas  corpus  with  the  conviction 
annexed, and  the  certiorari  with  a return  of  the  information 
and  evidence,  Morson  moved  for  the  discharge  of  the 
prisoner  from  custody,  on  the  ground  that  the  conviction 
of  the  prisoner  was  for  “ unlawfully  causing  a disturbance 
53 — VOL  XII.  O.P.R. 
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on  a public  street  by  being  drunk,”  and  that  the  evidence 
taken  belore  the  police  magistrate  clearly  negatived  any 
disturbance  being  caused  by  the  prisoner. 

Delamere , shewed  cause. 

MacMahon,  J. — The  Act,  R S.  C.  ch.  157,  sec.  8 (/.)  ? 
provides  that,  “ All  persons  who  cause  a disturbance  in 
&ny  street  or  highway  by  screaming,  swearing,  or  singing, 
or  by  being  drunk,  or  by  impeding  or  incommoding 
peaceable  passengers  * * are  loose,  idle,  or  disorderly 
persons,  within  the  meaning  of  this  section.” 

The  evidence  shews  that  on  the  date  mentioned  in  the 
conviction  the  prisoner  was  drunk  on  Terauley  street,  (To- 
ronto), and  was  staggering  along  the  street,  and  that  he  was 
an  obstruction  to  people  passing.  There  was  no  disturbance 
further  than  he  was  impeding  the  peaceable  passengers 
who  had  to  pass  around  him  to  keep  away  from  him. 

The  conviction  and  commitment  are  in  the  same  form, 
that  the  prisoner  “ unlawfully  did  cause  a disturbance  on 
a public  street,  to  wit,  on  Terauley  street,  by  being  drunk, 
.and  then  was  a vagrant,  loose,  idle,  and  disorderly  person, 
within  the  meaning  of  the  Act  respecting  vagrants.” 

If  the  prisoner  was  guilty  of  any  of  the  offences  men- 
tioned in  sub-sec.  (/.),  and  has  been  convicted  of  any  one 
of  these  offences,  then  the  conviction  and  commitment 
must  stand. 

The  prisoner  was  drunk,  but  the  evidence  completely 
negatives  his  causing  a disturbance  in  the  street  by  being 
drunk,  which  is  the  offence  of  which  he  was  convicted. 
The  evidence  does  disclose  that  he  was  guilty  of  im- 
peding and  incommoding  peaceable  passengers ; but  the 
prisoner  was  not  convicted  or  committed  for  that  offence. 

Under  R S.  C.  ch.  178,  sec.  87,  no  conviction  or  warrant 
for  enforcing  the  same  is  to  be  held  invalid  for  any  irregu- 
larity, informality,  or  insufficiency  therein,  provided  the 
Court  or  Judge  before  which  or  whom  the  question  is 
raised  is,  upon  perusal  of  the  depositions,  satisfied  that  an 
offence  of  the  nature  described  in  the  conviction  or  warrant 
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has  been  committed,  over  which  the  justice  has  jurisdic- 
tion, and  the  punishment  is  not  in  excess  of  what  might 
have  been  imposed  for  the  offence. 

I am  not  satisfied  that  an  offence  of  the  nature  described 
in  the  conviction  and  warrant  of  commitment  was  com  - 
mitted  by  the  prisoner,  and  consequently  the  prisoner 
must  be  discharged  from  custody. 

There  will  be  the  usual  order  for  protection  to  the 
magistrate. 


Gall  & Co.  v.  Collins. 

' Costs — Taxation — Solicitor’s  lien  on  fund — Locus  standi  of  attaching  creditor 
— Solicitor’s  negligence — Discretion  of  taxing  officer — Certificate  of  taxa- 
tion. 

G.,  a judgment  creditor  of  W.  A.  C.,  garnished  a fund  recovered  by 
' J.  W.  C.,  suing  as  the  assignee  of  W.  A.  C.  G.  disputed  the  validity 
of  the  assignment  from  W.  A.  C.  to  J.  W.  C.,  and  an  issue  was 
directed  to  be  tried  between  G.  and  J.  W.  C. , as  to  the  portion  of  the 
fund  which  would  remain  after  satisfying  the  claim  of  the  solicitor  of 
J.  W.  C. , who  had  a lien  upon  the  fund  for  his  costs  incurred  in  the 
recovery  of  it.  Upon  appeal  from  the  taxation  of  these  costs,  before 
the  trial  of  the  issue ; 

Held,  that  G.  had  the  right  to  be  represented  upon  the  taxation  and 
appeal,  as  in  one  event  he  had  an  interest  in  the  reduction  of  the 
solicitor’s  bill,  and  there  could  not  be  two  taxations,  one  as  against 
J.  W.  C.,  and  the  other  as  against  G.  if  he  succeeded  in  the  issue. 

The  Court  refused  to  interfere  with  the  discretion  of  the  taxing  officer  in 
allowing  certain  costs  to  the  solicitor  of  proceedings  which  had  been  set 
aside  in  the  action  as  irregular,  and  as  to  which  G.  alleged  negligence 
and  want  of  skill. 

An  informal  certificate  of  taxation  was  written  at  the  end  of  the  bill  of 
costs,  shewing  that  it  was  taxed  at  so  much,  initialled  by  the  taxing 
officer,  and  marked  “ filed  ” in  his  office. 

Held , that  this  was  not  a sufficient  filing  of  a certificate  of  taxation  for  the 
purposes  of  appeal,  to  satisfy  the  rule  laid  down  in  Langtry  v.  Dumoulin , 
10  P.  R.  244. 

McCollum  v.  McCollum , 11  P.  R,  179,  distinguished. 

[February  21,  1888. — The  Chancery  Division .] 

An  appeal  by  the  plaintiffs,  Gall  & Co.,  from  an  order  of 
Robertson,  J.,  in  Chambers,  made  on  the  30th  January, 
1888,  and  from  a ruling  of  Boyd,  C.,  in  Chambers,  on  the 
fith  February,  1888,  following  the  order  of  Robertson,  J., 
upon  one  point. 
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Gall  & Co.,  who  were  judgment  creditors  of  W.  A.  Collins, 
attached  a sum  of  money  due,  as  they  alleged,  to  W.  A. 
Collins  by  the  Niagara  Assembly.  On  the  return  of  the 
garnishing  summons  before  the  Master  in  Chambers  six 
claimants  of  the  fund  appeared,  The  claims  of  four  were 
for  trifling  amounts,  and  were  ordered  to  be  paid  out  of  the 
fund  attached.  After  payment  of  these  there  remained  a 
sum  of  $252,  which  was  claimed  by  J.  W.  Collins  as  assignee 
of  W.  A.  Collins.  J.  W.  Collins  had  as  such  assignee 
brought  an  action  against  the  Niagara  Assembly,  and 
obtained  judgment  against  them  for  the  amount  now  in 
question.  Gall  & Co.  disputed  the  validity  of  the  assign- 
ment to  J.  W.  Collins,  and  an  issue  was  directed  to  be  tried 
between  them.  Mr.  S.  R.  Clarke,  the  solicitor  who  had 
acted  for  J.  W.  Collins  in  his  action  against  the  Niagara 
Assembly,  claimed  a lien  on  the  fund  recovered  for  his  costs 
of  that  action  between  solicitor  and  client,  and  his  claim 
was  allowed,  and  his  costs  ordered  to  be  taxed  and  paid 
out  of  the  fund  ; the  issue  to  be  tried  after  this  was  done. 
Mr.  Clarke  served  his  bill  of  costs  and  appointment  for 
taxation  upon  the  solicitors  of  Gall  & Co.,  and  they  ap- 
peared upon  the  taxation  before  one  of  the  taxing  officers 
at  Toronto,  and  exerted  themselves  to  reduce  the  bill,  which 
was  brought  in  at  $253.  Objections  to  the  officer’s  taxa- 
tion were  put  in  both  by  Gall  & Co.  and  Mr.  Clarke,  and 
upon  the  consideration  of  these  objections  before  the  officer 
J.  W.  Collins  was  represented.  He  had  been  Mr.  Clarke’s 
client  in  the  action  against  the  Niagara  Assembly,  but  was 
now  represented  by  another  solicitor.  The  bill  was  finally 
taxed  at  $122. 

Gall  & Co.  appealed  from  the  taxation  to  Robertson,  J., 
in  Chambers,  on  the  30th  January,  1888,  complaining  that 
the  taxing  officer  had  improperly  allowed  Mr.  Clarke  the 
costs  of  serving  a notice  of  trial,  and  the  costs  following 
thereon,  including  fee  advising  on  evidence,  briefs,  sub- 
poenas, notices  to  produce  and  admit,  record,  entering 
action  for  trial,  fee  with  brief  at  trial,  and  the  costs  of  a 
motion  to  set  aside  the  notice  of  trial.  The  aggregate 
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amount  taxed  to  Mr.  Clarke  upon  these  items  was  $35,  the 
taxing  officer  having  moderated  the  amount  considerably. 

It  appeared  that  on  the  last  day  for  service  of  notice  of 
trial  for  the  Autumn  Assizes  at  the  place  where  the  venue 
was  laid,  the  defendants  had  filed  their  defence,  and  on 
the  same  day  the  plaintiff  had  delivered  a reply,  which 
was  more  than  a mere  joinder  of  issue,  and  with  it  served 
notice  of  trial.  This  notice  of  trial  the  Master  in  Cham- 
bers set  aside  with  costs  as  irregular.  (See  Rules  176,255.) 

Robertson,  J.,  held  that  Mr.  Clarke  was  entitled  to  tax 
the  costs  objected  to  between  solicitor  and  client,  fraud 
and  collusion  not  being  alleged ; and  also  held  that  Gall  & 
Co.  had  no  locus  standi  in  the  taxing  office  or  upon 
appeal,  J.  W.  Collins,  Mr.  Clarke’s  client,  being  represented 
in  both  forums. 

Mr.  Clarke  brought  on  an  appeal  from  the  taxation  before 
Boyd,  C.,  in  Chambers,  on  the  6th  February,  1888,  serving 
notice  only  upon  the  solicitor  acting  for  J.  W.  Collins. 
Counsel,  however,  appeared  without  notice  on  behalf  of 
Gall  & Co.,  and  desired  to  be  heard.  Boyd,  C.,  felt  bound 
to  follow  the  decision  of  Robertson,  J.,  as  to  the  locus 
standi  of  Gall  & Co.,  and  accordingly  ruled  that  they  could 
not  be  heard  ; but  he  postponed  the  hearing  of  Mr.  Clarke’s 
appeal  till  after  the  next  sittings  of  the  Chancery  Divi- 
sional Court,  in  order  to  allow  Gall  & Co.  to  appeal. 

The  appeal  came  on  for  argument  before  a Divisional 
Court  composed  of  Boyd,  C.,  and  Ferguson,  J.,  on  the 
21st  February,  1888. 

Middleton,  for  Gall  & Co.,  as  to  the  position  of  judgment 
creditors  protecting  a fund  attached,  referred  to  Cababtf  on 
Interpleader,  pp.  176,  177 ; Brake  on  Attachment,  6th  ed., 
p.  680,  sec.  677 ; R.  S.  0.  ch.  140,  sec.  43 ; and  as  to  the 
question  of  the  right  of  the  solicitor  to  tax  the  costs  of 
proceedings  in  which  he  shewed  negligence  or  want  of 
skill,  referred  to  Hart  v.  Frame,  6 Gl.  & F.  193 ; Russell 
v.  Palmer,  2 Wils.  325  ; Hill  v.  Featherstonhaugh,  7 Bing. 
569;  Huntley  v.  Bulwer,  6 Bing.  N.  C.  Ill ; Cox  v.  Leech , 
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1 C.  B.  N.  S.  617  ; Long  v.  Or  si , 18  C.  B.  610 ; Thwaites 
v.  Maclcer  son,  3 C.  & P.  341. 

A.  M.  Grier , for  Mr.  Clarke,  raised  two  objections  to 
the  appeal:  (1)  That  the  amount  involved  was  only  $35, 
which  was  the  aggregate  of  the  items  allowed  by  the  tax- 
ing officer  to  which  Gall  & Co.  objected,  and  therefore 
beneath  the  dignity  of  the  Court ; and  (2)  that  no  proper 
certificate  of  the  taxing  officer  was  filed,  referring  to  Lang- 
try v.  j Dumoulin,  10  P.  R.  444. 

[It  appeared  that  at  the  end  of  the  bill  as  taxed  there 
was  a sort  of  informal  certificate  shewing  the  amount  at 
which  the  bill  was  taxed,  with  the  taxing  officer’s  initials, 
and  this  was  marked  as  filed  in  the  taxing  office.] 

As  to  the  notice  of  trial,  Grier  contended  that  it  was  a 
matter  of  some  doubt  whether  or  not  it  was  irregular, 
referring  to  Weller  v.  Proctor , 10  P.  R.  323 ; Harew  Caw - 
thrope,  11  P.  R.  353 ; and  upon  the  question  of  negligence 
referred  to  Pulling's  Law  of  Attorneys,  3rd  ed.,  328. 

Hands , for  J.  W.  Collins,  submitted  that  the  bill  had 
been  taxed  sufficiently  strictly  by  the  taxing  officer,  and 
did  not  seek  a further  reduction. 

Middleton , in  answer  to  the  objection  as  to  the  amount 
involved,  contended  that  the  appeals  of  both  Gall  & Co. 
and  Mr.  Clarke  from  the  taxation  were  involved,  and 
that  the  amount  in  question  was  therefore  more  than  $50.. 
He  also  contended  that  the  certificate  filed  was  sufficient 
citing  McCollum  v.  McCollum , 11  P.  R.  179. 

Boyd,  C. — There  is  not  much  involved  in  this  appeal. 
It  may  be  that  there  is  more  than  $50  in  question,  but 
there  is  no  strain  upon  the  Court  to  allow  the  appeal  when 
there  is  so  little  at  stake.  The  parties  should,  in  such  a 
case,  be  strictly  regular  in  their  proceedings.  It  seems  to 
me  that  the  point  is  well  taken  that  no  proper  certificate 
of  taxation  was  filed.  There  is  a sort  of  intimation  at  the 
end  of  the  bill  that  it  is  taxed  at  so  much,  and  it  appears 
to  be  filed  in  the  taxing  office  ; but  it  should  be  filed  in 
the  Clerk  of  Records  and  Writs’  office  like  a report,  as 
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decided  in  Langtry  v.  Dumoulin.  In  McCallum  v.  Mc- 
Collum the  informal  certificate  was  filed  in  the  proper 
office,  and  it  was  acted  upon  by  the  issue  of  execution 
upon  it. 

I think  the  judgment  of  my  brother  Robertson  as  to 
locus  standi  of  the  judgment  creditors  was  not  well  foun- 
ded. All  parties  interested  have  the  right  to  appear  on 
taxation ; there  should  be  one  taxation  for  all  purposes — 
not  one  quoad  the  client,  and  then  another  if  the  judg- 
ment creditor  turns  out  to  be  entitled  to  the  fund.  I 
think  the  judgment  creditors  here  were  entitled  to  attend 
upon  the  taxation  and  appeals. 

There  is  no  principle  involved  in  the  allowance  to  Mr. 
Clarke  of  the  items  connected  with  the  notice  of  trial. 
The  whole  question  was  before  the  taxing  officer ; it  was 
open  to  him  upon  the  taxation  to  consider  whether  there 
was  negligence,  or  partial  negligence,  or  no  negligence;  and 
he  finally  passed  in  favour  of  allowing  these  items ; a 
Judge  on  appeal  did  so  also,  and  we  should  not  interfere. 
The  client  did  not  object  to  these  items  being  taxed,  and 
the  officer  moderated  them.  There  is  no  reason  to  doubt 
the  bond  fide  attitude  of  the  client;  his  interest  is  to 
reduce  the  solicitor’s  bill,  for  if  he  succeeds  in  the  issue 
with  Gall  & Co.,  there  will  be  more  of  the  fund  left  for 
him.  The  appeal  should  be  dismissed,  with  costs  to  Mr. 
Clarke,  and  costs  as  of  a watching  brief  to  J.  W.  Collins. 
Gall  & Co.  have  partially  succeeded,  and  instead  of  allow- 
ing them  costs  with  a set-off,  we  shall  direct  that  the 
taxing  officer  modify  the  costs  of  appeal  to  be  allowed  to 
Mr.  Clarke. 

Ferguson,  J.,  concurred. 

Order  accordingly. 
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Bank  of  Hamilton  v.  Baine. 


Reference — C.  L.  P.  Act,  sec.  197— Powers  of  Local  Master — Absconding 
Debtors  Act,  secs.  8,  9. 


Local  Masters  have  no  greater  powers  in  matters  coming  before  them  in 
Chambers  under  the  jurisdiction  given  them  by  the  Ontario  Judicature 
Act  and  48  Vic.  ch.  13,  sec.  21  (O.),  than  those  conferred  upon  the  Master 
in  Chambers,  and  from  these  powers  the  power  of  referring  causes  under 
the  Common  Law  Procedure  Act  is  excepted.  A Local  Master  has, 
therefore,  no  power  to  make  an  order  to  proceed  against  an  absconding 
debtor,  upon  default,  after  service  of  the  writ  of  attachment,  where 
such  order  contains  a clause  directing  a reference  under  sec.  197  of  the 
Common  Law  Procedure  Act.  It  is  intended  by  secs.  8 and  9 of  the 
Absconding  Debtors  Act  that  only  one  order  shall  be  made  under 
which  the  plaintiff  may  proceed  to  judgment,  and,  therefore,  where  an 
order  of  reference  is  necessary  the  order  to  proceed  must  be  made  by  a 
Judge  who  has  jurisdiction  to  refer  causes. 

The  expression  “the  referring  of  causes  under  the  Common  Law  Pro- 
cedure Act  ” is  not  restricted  to  causes  which  have  been  begun  by  writ 
of  summons. 

\ • 

[February  7,  1888. — Street , J.] 

This  was  an  action  against  the  defendant  under  the 
Absconding  Debtors  Act,  ch.  68  R.  S.  0.,  and  was  begun 
by  a writ  of  attachment  issued  from  the  proper  office  at 
Hamilton  in  the  county  of  Wentworth. 

On  the  27th  December,  1887,  upon  the  application  of  the 
plaintiffs  an  order  was  made  by  J.  E.  O’Reilly,  Esq.,  local 
Master  at  Hamilton,  reciting  personal  service  of  the  writ 
on  the  defendant  on  28th  November,  and  ordering  “that 
if  the  defendant  does  not  put  in  special  bail  to  the  said 
writ  within  the  time  therein  limited  therefor,  the  plain- 
tiffs shall  be  at  liberty  to  proceed  by  filing  in  the  office  of 
the  deputy  clerk  of  the  Crown  at  Hamilton  a declaration 
and  notice  to  plead  in  eight  days,  otherwise  judgment,  and 
by  posting  up  in  said  office  a copy,  &c.,  and  if  the  defen- 
dant does  not  put  in  special  bail  within  the  time  limited 
therefor,  and  plead  or  demur  within  said  eight  days,  the 
plaintiff  shall  be  at  liberty  on  proof  of  such  facts  to  sign 
interlocutory  judgment,  and  on  the  amount  of  the  plaintiffs 
debt  being,  ascertained  by  S.  H.  Ghent,  Esq.,  deputy  clerk 
of  the  Crown  at  Hamilton,  under  the  197th  section  of  the 


XII.] 


BANK  OF  HAMILTON  V.  BAINE. 


419 


C.  L.  P.  Act,  to  whom  such  is  hereby  referred,  that  the 
plaintiffs  may  sign  judgment  thereon,  together  with  their 
eosts  of  suit  to  be  taxed.” 

This  order  was  amended  on  7th  January,  1888,  by  direct- 
ing the  reference  to  James  Shaw  Sinclair,  Esq.,  Judge  of 
the  County  Court  of  the  county  of  Wentworth,  instead  of 
to  Mr.  Ghent. 

On  9th  January,  1888,  interlocutory  judgment  was 
entered,  and  on  the  following  day  an  appointment  to  assess 
the  damages  was  obtained  from  the  County  Judge  and 
served  on  the  defendant’s  solicitors,  who  then  for  the  first 
time  became  aware  of  the  existence  of  the  order  of  27th 
December,  1887 ; the  plaintiffs  went  on  and  assessed 
their  damages  before  the  County  Judge. 

On  14th  January,  1888,  notice  of  motion  by  way  of 
appeal  from  the  order  ot  27th  December,  1887,  and  to  set 
aside  that  order  and  all  the  proceedings  taken  under  it,  was 
given  by  the  defendant,  and  came  on  for  argument  before 
Street,  J.,  in  Chambers  on  the  3rd  February,  1888. 

Aylesworth,  for  the  motion. 

Watson , contra. 

Street,  J. — Objection  is  taken  by  Mr.  Aylesworth  on 
behalf  of  the  defendant  to  the  jurisdiction  of  the  local 
Master  at  Hamilton  to  make  the  order,  and  also  to  the 
regularity  of  the  proceedings  subsequent  to  it. 

By  sec.  21  of  ch.  13,  48  Yic.  (0.),  the  local  Master  is 
given  the  same  power  and  authority  as  the  Master  in 
Chambers  in  all  proceedings  which  were  at  that  time, 
determined  in  Chambers  in  Toronto. 

By  Buie  420  of  the  Judicature  Act  the  authority  of  the 
Master  in  Chambers  is  created,  and  by  sub-sec.  (a.)  of  the 
rule  it  is  provided  that  he  “ shall  not  have  authority  or 
jurisdiction  in  respect  of  the  matters  excepted  in  regard  to 
the  clerk  of  the  Crown  and  Pleas  of  the  Court  of  Queen’s 
Bench”  by  the  rules  of  Hilary  Term,  1870.  Turning  to  those 
rules  I find  that  “ The  referring  of  causes  under  the  Com- 
54 — VOL  XII.  O.P.R. 
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inon  Law  Procedure  Act,”  is  one  of  the  matters  excepted 
from  the  jurisdiction  of  the  clerk  of  the  Crown  and  Pleas 
of  the  Court  of  Queen’s  Bench. 

Rule  420  of  the  Judicature  Act  is  amended  by  Rule  548, 
which  gives  to  the  Master  in  Chambers  the  powers  of  a 
Judge  sitting  at  Chambers  save  in  the  matters  excepted 
by  sub-sec.  (a.)  of  Rule  420. 

Sec.  13  of  ch.  13,  48  Vic.  (O.),  which  somewhat  further 
extends  the  jurisdiction  of  the  Master  in  Chambers,  still 
excepts  from  his  jurisdiction  the  matters  excepted  by  sub- 
sec. (a.)  of  Rule  420. 

The  local  Masters,  then,  do  not  appear  to  have  any 
greater  powers  than  those  conferred  upon  the  Master  in 
Chambers,  and  from  those  powers  the  power  of  referring 
causes  under  the  Common  Law  Procedure  Act  has  always 
been  expressly  excepted. 

The  order  of  the  Local  Master  in  this  case  has  been  made 
evidently  with  the  intention  of  carrying  into  effect  the 
8th  and  9th  sections  of  the  Absconding  Debtors^  Act,  ch. 
68  R.  S.  O.  Section  8 provides  that  “ in  case  it  is  shewn 
by  affidavit  to  the  Court  or  a Judge  having  jurisdiction 
in  the  case,  that  a copy  of  the  writ”  was  served,  &c.,  &c., 
“ such  Court  or  Judge  may  authorize  the  plaintiff  to  pro- 
ceed in  the  action  in  such  manner,  and  subject  to  such 
conditions  as  the  Court  or  Judge  may  direct  or  impose.” 
And  section  9 provides  that  “ Before  the  plaintiff  obtains 
judgment  he  shall  prove  the  amount  of  the  debt  or  damages 
claimed  by  him  in  such  action,  either  before  a jury  on  an 
assessment,  or  by  reference  as  provided  in  the  Common 
Law  Procedure  Act,  according  to  the  nature  of  the  case,” 
&c. 

The  provision  of  the  C.  L.  P.  Act  here  referred  to  is  sec. 
197,  which  provides  that  “ in  actions  in  which  it  appears  to 
the  Court  or  a Judge  that  the  amount  of  damages  sought  ta 
be  recovered  by  the  plaintiff  is  substantially  a matter  of  cal- 
culation, it  shall  not  be  necessary  to  assess  the  damages  by  a 
Judge  or  jury,  but  the  Court  or  a Judge  may  direct  that  the 
amount  for  which  final  judgment  is  to  be  signed  shall  be 
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ascertained  * * (if  the  proceedings  are  carried  on  in  the 

deputy  clerk’s  office  in  any  county)  by  the  J udge  of  the 
County  Court  of  such  county  * * and  such  Judge  of 

the  County  Court  shall  endorse  upon  the  rule  or  order  for 
referring  the  amount  of  damages  to  him,  the  amount  found 
by  him,  and  shall  deliver  the  rule  or  order  with  such 
endorsement  to  the  plaintiff,  and  the  like  proceedings  may 
thereupon  be  had,  as  to  taxation  of  costs,  signing  judgment 
and  otherwise,  as  upon  the  finding  of  a Judge  or  jury  upon 
an  assessment  of  damages.” 

If  it  was  intended  by  the  8th  and  9th  sections  of  the 
Absconding  Debtors  Act,  as  I think  it  was,  that  only  one 
order  should  be  made,  under  wffiich  the  plaintiff  might 
proceed  to  judgment,  and  not  that  a second  order  should 
be  necessary  before  a reference  could  be  had,  then  the 
expression,  “the  Court  or  a Judge  having  jurisdiction  in 
the  case,”  must,  of  course,  mean  a Judge  authorized  to 
make  the  whole  of  such  an  order,  including  an  order  of 
reference  where  such  an  order  of  reference  is  necessary ; 
and  in  determining  the  question  as  to  what  Judge  has 
“ jurisdiction  in  the  case,”  regard  must  be  had  to  his  power 
to  make  the  order  of  reference,  which  must,  in  certain  cases, 
form  part  of  the  order  directing  how  the  plaintiff  is  to 
proceed  to  judgment  under  section  nine  of  the  Absconding 
Debtors  Act. 

The  powers  of  the  local  Master  do  not  extend  to  “ the 
referring  of  causes  under  the  Common  Law  Procedure 
Act :”  under  the  Absconding  Debtors  Act  the  plaintiff  is 
to  prove  his  debt  “ by  reference  as  provided  in  the  C.  L.  P. 
Act.”  If  such  a reference  is  the  referring  of  a cause  under 
the  Common  Law  Procedure  Act,  then  the  Local  Master 
plainly  has  no  jurisdiction  to  make  such  an  order  as  is 
attacked  by  this  motion : otherwise  he  has. 

I think  that  the  expression  “the  referring  of  causes  . 
under  the  Common  Law  Procedure  Act,”  means  “the  refer- 
ring of  causes  under  the  'provisions  of  the  Common  Law 
Procedure  Act,”  and  is  not  restricted  to  causes  which  have 
been  begun  by  writ  of  summons ; and  that  the  expres- 
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sion,  “by  reference  as  provided  in  the  Common  Law 
Procedure  Act”  means  “by  reference  under  the  'provi- 
sions of”  that  Act : that  therefore  a reference  under  the 
Absconding  Debtors  Act  comes  clearly  within  the  excep- 
tion to  the  powers  of  the  local  Master,  and  that  he  had 
no  jurisdiction  to  make  this  order. 

A contrary  construction  would  lead  to  the  result  that  a 
local  Master  would  have  jurisdiction  to  direct  a reference 
to  ascertain  the  amount  due  upon  a debt  where  the  plain- 
tiff had  proceeded  under  the  Absconding  Debtors  Act,  but 
would  have  none  to  direct  a reference  to  ascertain  the 
amount  due  upon  the  same  debt  where  the  plaintiff  had 
proceeded  by  writ  of  summons : and  to  the  further  result 
that  the  local  Master  would  have  power  to  direct  a reference 
to  the  County  Judge,  but  that  the  County  Judge  would 
have  no  power  to  direct  a reference  to  the  local  Master. 
Such  anomalies  would  of  course  not  be  conclusive  upon  the 
construction  to  be  put  upon  the  jurisdiction  of  the  local 
Master,  but  a construction  which  avoids'  them  is  to  be 
preferred,  if  possible,  to  one  which  creates  them. 

The  objections  taken  to  the  regularity  of  the  proceedings 
subsequent  to  the  order  would,  I think,  have  rendered  it 
necessary  that  they  should  be  set  aside,  but  in  the  view 
that  I have  taken  of  the  jurisdiction  of  the  Local  Master, 
it  is  not  requisite  that  I should  consider  the  other  objec- 
tions. 

The  order  of  27th  December,  1887,  and  all  the  subsequent 
proceedings  must  be  set  aside ; the  costs  of  this  motion  to 
be  costs  to  the  defendant  in  any  event. 
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International  Wrecking  Co.  y.  Murphy  et  al. 


Company — Shareholders — Use  of  corporate  name  in  litigation. 

A corporation  has  the  same  right  as  an  individual  to  withdraw  its  name 
from  litigation  to  which  it  has  been  made  a party  plaintiff,  but  of 
which  it  does  not  approve.  The  company  itself  is  the  proper  plaintiff 
in  actions  for  injury  to  the  corporate  property,  and  such  an  action  by 
shareholders  alone,  shewing  no  reason  why  the  company  has  not  insti- 
tuted the  proceedings,  cannot  be  sustained. 

But  where  the  complaint  was  that  a majority  of  the  shareholders  had 
obtained  possession  of  the  company’s  name  and  the  control  of  its 
affairs,  and  were  using  it  improperly  for  their  own  benefit,  and  caus- 
ing injury  to  the  company’s  property  ; 

Held , that  an  action  could  be  sustained  in  the  name  of  one  or  more 
shareholders,  on  behalf  of  themselves  and  all  others,  except  the  defen- 
dants, against  the  company  and  the  majority  of  the  shareholders. 

[February  25,  1888. — Street , J.] 

The  plaintiffs  were  an  incorporated  company;  the  defen- 
dants were  the  President  and  Secretary  of  the  company, 
and  certain  of  its  shareholders. 

The  statement  of  claim  alleged  that  the  defendant  S.  A. 
Murphy,  who  is  the  president  of  the  company,  and  two  of 
the  other  defendants  held  a large  majority  of  the  shares  of 
the  company,  and  had  its  affairs  under  their  complete  con- 
trol, and  that  they  had  used  their  power  to  defraud  the 
company  in  various  ways,  which  were  set  out  at  length 
and  that  the  other  shareholders,  owing  to  their  being  in  a 
minority,  were  unable  to  obtain  redress. 

The  defendants  the  Murphys  moved  before  the  Master 
in  Chambers  to  strike  out  the  name  of  the  company,  and 
stay  the  proceedings,  on  the  ground  that  the  shareholders 
in  wThose  interest  the  action  was  brought,  had  no  right  to 
use  the  company’s  name  as  plaintiffs.  An  order  was  made 
upon  that  motion,  that  the  names  of  the  two  shareholders 
bringing  the  action  should  be  added  to  that  of  the  com- 
pany as  plaintiffs.  The  Murphys  now  appealed  from  this 
order,  and  the  appeal  was  argued  before  Street,  J.,  in 
Chambers  on  the  21st  February,  1888. 

Hoyles,  for  the  appeal. 

C.  J.  Holman,  for  the  plaintiffs,  contra. 
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Street,  J. — The  numerous  cases  upon  questions  of  this 
nature  have,  I think,  settled  the  principles  upon  which  the 
Courts  act  in  regard  to  them. 

The  general  right  of  a corporation  to  withdraw  the  use 
of  its  name  from  litigation  to  which  it  has  been  made  a 
party  plaintiff,  but  of  which  it  does  not  approve,  does  not 
appear  to  differ  from  the  right  of  an  individual  under  the 
same  circumstances,  and  the  Court,  upon  being  satisfied 
that  the  corporate  name  is  being  used  against  the  will  of 
the  majority  of  the  shareholders,  will  always  order  it  to  be 
struck  out. 

The  general  rule  is,  that  the  company  itself  is  the  proper 
plaintiff  in  actions  for  injuries  to  the  corporate  property, 
such  as  are  set  out  in  the  statement  of  claim  here,  and  an 
action  by  shareholders  alone  complaining  of  such  injury, 
and  shewing  no  reason  why  the  company  had  not  instituted 
the  proceedings,  could  not  be  sustained : but  where  it  is 
shewn,  as  it  is  here,  that  the  majority  of  the  shares  in  the 
company  are  held  by  persons  defendants  in  the  action, 
who  have  themselves  caused  the  injuries  and  committed 
the  acts  complained  of,  then  an  action  may  be  sustained  in 
the  names  of  one  or  more  shareholders  on  behalf  of 
themselves  and  all  others,  except  the  defendants,  against 
the  company  and  the  shareholders  holding  the  majority  of 
the  stock,  whose  acts  are  complained  of : Atwool  v.  Merry  - 
weather , L.  R.  5 Eq.  464  (n.) ; Menier  v.  Hoopers  Tele- 
graph Works,  L.  R.  9 Ch.  350  ; Mason  v.  Harris , 11  Ch. 
D.  97. 

The  reason  for  this  exception  to  the^general  rule  is,  that 
if  it  were  not  allowed,  the  minority  would  be  without  a 
remedy. 

A plaintiff,  however,  who  brings  an  action  in  the  name 
of  the  company,  and  admits  while  doing  so  that  the  com- 
pany is  controlled  by  the  persons  against  whom  he  brings 
his  action,  and  against  whom  he  charges  the  acts  of  fraud 
and  dishonesty  of  which  he  complains,  and  that,  in  fact,  he 
has  no  authority  to  use  the  name  of  the  company,  plainly 
disentitles  himself  to  maintain  his  action  in  that  form ; he 


XII.]  IXTERSA.TIOXAL  WRECKIN'.*  OX  V.  MURPHY".  4*25 

has  to  choose  between  two  courses,  he  must  bring  his 
action  in  the  name  of  the  company  if  he  can  obtain  its 
authority  to  do  so : if  he  can  not  do  so,  then  he  may  bring 
it  in  the  name  of  the  shareholders  who  complain,  on  behal  f 
of  themselves  and  all  other  shareholders,  except  the  defen  - 
dants,  making  the  company  and  the  other  shareholders 
defendants. 

The  complaint  here  is  that  a majority  of  the  shareholde  rs 
have  obtained  possession  of  the  company’s  name  and  th  e 
control  of  its  affairs,  and  are  using  it  improperly  for  their 
own  benefit : that  is  just  such  a case  as  the  exception  to 
the  general  rule  above  mentioned  is  intended  to  apply  to. 

The  pleadings  and  affidavits  disclose  a state  of  things 
shewing  that  it  would  be  useless  to  the  minority  to  have 
a meeting  called  to  ascertain  who  has  really  the  majority 
of  the  shares  properly  issued : the  defendants  are  admit- 
tedly the  de  facto  rulers  of  the  company.  See  Gray  v. 
Lewis , L.  R.  8 Ch.  1035 ; Russell  v.  Wakefield , L.  R.  20 
Eq.  474 ; Pender  v.  Lushington,  6 Ch.  D.  70 ; Duckett  v. 
Gover,  6 Ch.  D.  82  ; Silber  Light  Go.  v.  Silber , 12  Ch.  D. 
717 ; Cape  Breton  Co.  v.  Fenn , 17  Ch.  D.  198 ; Harben  v. 
Phillips , 23  Ch.  D.  14  ; McMurray  v.  Northern  R.  W.  Co., 
22  Gr.  476  ; S.  C.,  23  Gr.  134. 

Some  of  the  charges  in  the  statement  of  claim  here,  are 
of  acts  ultra  vires  the  company,  to  restrain  which  an 
action  would  clearly  lie  by  any  shareholder  on  his  own 
behalf,  as  in  Hope  v.  International  Financial  Society,  4 Ch. 
D.  327,  and  Guinness  v.  Land  Corporation , 22  Ch.  D.  349. 

I think  the  order  of  the  learned  Master  in  Chambers 
should  be  varied  by  striking  out  the  name  of  the  com- 
pany as  plaintiffs,  and  adding  them  as  defendants,  with 
leave  to  the  plaintiffs  to  amend  their  statement  of  claim 
as  they  may  be  advised. 

The  costs  of  the  motion  and  of  the  appeal  should  be 
costs  in  the  cause  to  the  defendants  in  any  event. 
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Greene  et  al.  y.  Wright. 


Judgment — Motion  under  Rule  324 — Material  necessary. 

In  order  to  obtain  under  Rule  324  a speedy  judgment  before  the  time  for 
appearance  in  an  action  has  expired,  a plaintiff  must  shew  that  some 
injury  or  injustice  is  likely  to  happen  or  to  be  done  to  him  if  he  is  not 
awarded  immediate  relief. 

And  where  the  affidavit  of  a plaintiff  stated  that  he  verily  believed  it  was 
necessary  for  the  plaintiffs  to  get  immediate  judgment  in  order  to  pro- 
tect their  interests  and  prevent  any  disposition  of  the  estate  that  might 
be  prejudicial  to  the  creditors,  but  no  facts  were  set  out  upon  which 
such  belief  was  founded,  and  the  utmost  shewn  was  that  the  defendant 
was  in  financial  straits,  and  had  refused  to  submit  his  affairs  to  investi- 
gation or  to  make  an  assignment ; 

Held , that  a motion  under  Rule  324  for  judgment  before  appearance  must 
be  refused. 


k [March  3,  1888. — Rose , J.] 

The  plaintiffs  issued  the  writ  of  summons  in  this  action 
on  the  27th  February,  1888,  and  on  the  same  day  obtained 
an  order  for  leave  to  serve  a notice  of  motion  for  judgment 
under  Rule  324  for  the  following  day. 

The  notice  was  served,  and  the  motion  came  on  before 
Rose,  J.,  in  Court,  on  the  28th  February. 

No  appearance  was  entered,  and  no  counsel  appeared  for 
the  defendants  in  answer  to  the  motion. 

B.  E.  Bull , for  the  motion. 

Rose,  J. — The  plaintiffs’  material  shews  a debt  overdue; 
a statement  made  by  the  debtor  of  assets  $6,688.97,  and 
liabilities  $6,700 ; an  offer  of  50c.  on  the  dollar,  which  the 
plaintiffs  refused ; a refusal  by  the  defendant  to  comply 
with  a request  by  the  plaintiffs  to  submit  his  affairs  to  the 
investigation  of  an  independent  party ; and  a further  refusal 
to  make  an  assignment.  The  defendant  did  not  appear  on 
the  motion. 

There  is  no  fact  stated  from  which  I can  draw  the 
inference  that  the  defendant  has  made,  or  is  about  to  make, 
any  improper  disposition  of  his  assets,  or  that  other  credi- 
tors are  pressing  their  claims  in  any  manner  prejudicial  to 
the  plaintiffs,  or  that  speedy  judgment  is  necessary  to 
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preserve  the  plaintiffs  from  loss  or  risk  of  loss.  The  only 
statement  in  the  affidavit  pointing  in  that  direction  is  that 
of  one  of  the  plaintiffs,  that  he  verily  believes  it  is  neces- 
sary that  the  plaintiffs  should  get  immediate  j udgment  in 
this  action,  in  order  to  protect  their  interests  and  to  prevent 
any  disposition  of  the  estate  that  might  he  prejudicial  to 
the  interests  of  the  creditors;  hut  no  facts  are  set  out  upon 
which  such  belief  is  founded. 

The  facts  stated  do  not  bring  the  case  within  the  reported 
decisions  of  Francis  v.  Francis,  9 P.  R.  209;  Kinloch  v. 
Morton,  9 P.  R.  38 ; Lucas  v.  Fraser,  9 P.  R.  319. 

Unless  I am  prepared  to  hold  that  a debtor  being  in 
financial  straits,  and  refusing  at  the  instance  of  a creditor 
to  submit  his  affairs  to  investigation,  or  to  make  an  assign- 
ment, renders  him  liable  to  have  immediate  judgment 
granted  against  him,  I cannot  grant  this  motion. 

I think  if  I so  decided  I should  be  legislating,  and  not 
interpreting  the  rule  as  it  has  been  understood. 

The  plaintiff,  to  obtain  judgment  under  this  rule,  must,, 
in  my  opinion,  shew  that  some  injury  or  injustice  is  likely 
to  happen  or  be  done  to  him  if  he  is  not  awarded  imme- 
diate relief,  but  is  compelled  to  await  the  expiry  of  the 
time  provided  by  the  Rules  of  Court  in  ordinary  cases.  It 
was  shewn  on  the  argument  that,  after  the  motion  was- 
launched,  the  defendant  had  made  an  assignment : this,  of 
course,  does  not  assist  the  plaintiffs. 

The  motion  must  be  refused.  As  no  cause  was  shewn, 
there  will  be  no  costs. 
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Hardy  y.  Pickard. 

Costs — Omission  to  order  at  trial — Subsequent  order — Rule  338. 

The  trial  Judge  received  judgment  and  afterwards  delivered  a written 
judgment  in  the  plaintiff’s  favour,  but  inadvertently  omitted  to  make 
any  order  as  to  costs. 

Held , that  the  case  came  within  Rule  338,  and  that  the  Judge  had  power, 
even  after  an  appeal  to  a Divisional  Court  which  left  his  judgment 
undisturbed,  to  make  an  order  as  to  costs. 

Fritz  v.  Hobson,  14  Ch.  D.  542,  followed. 

[February  24,  1888. — Rose,  J.] 

A motion  in  Chambers,  by  the  plaintiff,  for  an  order  for 
payment  by  the  defendant  of  the  costs  of  the  action,  under 
the  circumstances  appearing  in  the  judgment. 

R.  A.  Dickson,  for  the  motion. 

W.  M.  Douglas,  contra. 

y v 

Rose,  J. — At  the  trial  herein  I reserved  judgment,  and 
afterwards  delivered  a written  judgment  in  the  plaintiff’s 
favour.  This  judgment  was  moved  against  before  the 
Divisional  Court,  and  was  sustained. 

In  giving  judgment  I inadvertently  omitted  making  any 
order  as  to  costs.  I cannot  now  remember  whether  I 
thought  of  the  matter  at  all,  or  whether  it  escaped  my 
attention.  Certainly,  if  I thought  of  it,  I did  not  deter- 
mine not  to  give  the  plaintiff  his  costs.  I know  of  no 
reason  why  he  should  not  have  them,  having  fully  suc- 
ceeded as  to  his  claim.  If  I adjudicated  at  all,  I have  no 
doubt  it  was  in  his  favour. 

The  plaintiff’s  solicitors  considered  that,  with  the  judg- 
ment in  the  plaintiff’s  favour,  he  was  entitled  to  costs,  and 
so,  after  the  judgment  of  the  Divisional  Court  was  delivered, 
signed  judgment  for  the  claim,  including  costs,  the  local 
registrar  acceding  to  the  contention  that  the  plaintiff  was, 
under  the  judgment,  entitled  to  have  his  costs  taxed  and 
included  in  the  judgment. 

On  motion  before  the  learned  Master  in  Chambers,  the 
judgment  was  varied  by  striking  out  the  provision  as  to 
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costs,  whereupon  Mr.  Dickson,  on  behalf  of  the  plaintiff, 
applied  to  me  for  an  order  for  costs. 

To  this  Mr.  Douglas  shewed  cause,  citing  McNabb  v. 
Oppenheimer,  11  P.  R.  214;  Re  Doyle  v.  Henderson , 12  P. 
R.  38 ; In  re  Adam  Eyton,  36  Ch.  D.  299,  301 ; London 
and  Lancashire  Ins.  Co.  v.  British  America  Ass.  Co.,  52 
L.  T.  N.  S.  385,  at  p.  387. 

I quite  assent  to  the  argument  that  if  I had  in  any  wise 
adjudicated  as  to  costs,  I could  not  now  reopen  the  matter, 
and  vary  my  judgment ; but  I have  not,  or  if  I have,  it  was 
in  the  plaintiff’s  favour,  and  by  accidental  slip  or  omission  I 
did  not  state  the  result  in  the  order. 

The  omission  to  direct  as  to  costs  was  an  accidental  and 
not  intentional  one,  whether  the  omission  was  in  not  con- 
sidering the  question,  or  in  not  making  a record  of  my 
judgment. 

I think,  therefore,  the  case  comes  clearly  within  Rule 
338,  Judicature  Act,  Ontario,  which  provides  that  “ clerical 
mistakes  in  judgments,  or  orders,  or  errors  arising  therein 
from  any  accidental  slip  or  omission  may  at  any  time  be 
corrected  by  the  Court  or  a Judge  on  motion  without  an 
appeal.  ” Fritz  v.  Hobson,  14  Ch.  D.  542,  is  referred  to  in 
Maclennan’s  2nd  ed.  of  the  Judicature  Act  at  p.  449,  in  a 
note  to  the  above  rule.  The  head-note  is  as  follows : 

“ A motion  for  an  interim  injunction  was  adjourned  to  the 
trial  of  the  action.  No  provision  was  made  for  the  costs 
of  the  motion,  and  liberty  to  apply  was  not  expressly 
reserved.  At  the  trial  judgment  was  given  for  the  plain- 
tiff on  the  substantial  question  at  issue,  with  the  general 
costs  of  the  action,  less  £10  for  the  costs  of  an  issue  upon 
which  he  had  substantially  failed.  The  plaintiff’s  counsel 
omitted  to  ask  for  the  costs  of  the  adjourned  motion,  and 
no  express  provision  was  made  for  them.  Liberty  to  apply 
to  the  Court  was  expressly  reserved.  The  judgment  having 
been  drawn  up,  passed,  and  entered,  the  taxing  Master 
refused  to  allow  the  plaintiff  the  costs  of  the  adjourned 
motion.  The  plaintiff  then  applied  to  the  Court  by  motion, 
asking  that  the  judgment  might  be  varied  or  corrected  by 
giving  him  the  costs  of  the  adjourned  motion  : — 
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“ Held , that  either  under  the  liberty  to  apply  reserved  by 
the  judgment,  or  under  the  liberty  to  apply  implied  in  the 
order  adjourning  the  motion,  or  by  virtue  of  order  41  a., 
(the  same  in  terms  as  Rule  338,)  the  Court  had  jurisdiction 
to  order  the  payment  of  the  costs  in  question.  And  a 
separate  order  was  made,  directing  the  taxation  and  pay- 
ment of  the  plaintiff’s  costs  of  the  motion.” 

The  motion  must  be  granted,  and  the  order  will  be 
similar  in  terms  to  that  in  Fritz  v.  Hobson,  and  following 
the  precedent  in  that  case,  I will  give  the  plaintiff  the  costs 
of  this  motion,  as  I think  the  defendant  should  not  have 
placed  so  many  difficulties  in  the  way  of  the  plaintiff 
obtaining  costs,  to  which  he  was  so  clearly  entitled,  that 
no  suggestion  of  a reason  for  withholding  them  was  made, 
save  that  by  a slip  or  omission  the  Court  was  powerless  to 
grant  them. 


Re  Harris. 

Quitting  titles-’- Advertisement — Irregularity — Waiver. 

Where  the  advertisement  in  a Quieting  Titles  proceeding  was  posted  at 
another  Court  House  than  that  required  by  G.  0.  Chy.  504  ; 

Held,  that  the  irregularity  might  be  waived  under  R.  S.  0.  (1887)  ch.  113, 
secs.  45  46. 

[February  25,  1888. — Boyd,  C.] 

This  was  a proceeding  under  the  Quieting  Titles  Act,  in 
which  the  Referee  of  Titles  at  Toronto  had  given  the 
usual  direction  for  posting  a copy  of  the  advertisement  at 
the  Court  House,  “ of  the  county  where  the  land  lies,”  as 
required  by  G.  0.  Chy.  504.  By  mistake  of  the  petition- 
er’s solicitor,  the  advertisement  was  posted  at  the  Court 
House  of  Dufferin,  which  was  nearest  to  the  land  in  ques- 
tion, instead  of  the  Court  House  of  Peel,  in  which  county 
the  land  was  situate. 

Upon  the  matter  being  submitted’ to  Boyd,  C.,  by  the 
Referee,  he  directed  that  the  objection  to  the  irregularity 
of  the  publication  of  the  advertisement  should  be  waived, 
having  regard  to  the  provisions  of  R.  S.  O.,  (1887)  ch.  113, 
secs.  45,  40. 

Elgin  Myers,  for  the  petitioner. 
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Maclennan  v.  Gray  et  al. 


Appeal  from  Master's  ruling — Time — Reading  depositions  taken  on  former 
application — Estoppel. 

An  appeal  from  the  ruling  of  a Master  in  the  course  of  a reference  should 
be  brought  on  within  a month  from  the  date  of  the  ruling,  irrespective 
of  the  date  of  the  certificate  of  such  ruling. 

In  a mortgage  action  there  was  a reference  to  a Master  for  sale,  &c. 
After  sale  and  satisfaction  of  the  plaintiff ’s  claim  out  of  the  proceeds,  a 
balance  remained  in  Court,  which  R.  G.  applied  to  the  Master  to  have 
paid  out  to  her.  Upon  such  application  R.  G.  was  examined  before' 
the  Master,  who  refused  the  application.  An  order  was  afterwards 
made  by  a Judge  referring  to  the  Master  to  ascertain  who  was  entitled 
to  the  fund,  and  to  settle  priorities.  Upon  such  reference  the  Master 
ruled  that  the  depositions  of  R.  G.  taken  upon  the  former  application 
could  be  read. 

Held,  reversing  the  decision  of  Robertson,  J. , in  Chambers,  that  the 
depositions  could  be  read  subject  to  the  right  of  A.,  an  opposing  claim- 
ant of  the  fund  to  cross-examine  R.  G.  upon  them ; R.  G.  to  attend 
for  such  cross-examination  upon  payment  of  conduct  money  by  A. 

Held,  also,  that  A.  was  estopped  from  appealing  from  the  Master’s  rul- 
ing by  reason  of  his  not  having  objected  to  the  evidence  being  referred 
to  at  a certain  stage  of  the  proceedings. 


[February  21,  1888. — The  Chancery  Division.  ] 


This  was  a mortgage  action,  in  which  the  usual  judg- 
ment for  sale,  with  a reference  to  the  Master  in  Ordinary, 
was  obtained  on  the  15th  March,  1886.  After  the  Master 
had  made  his  report,  an  application  was  made  to  him,  by 
Rosanna  Gray,  for  leave  to  prove  for  her  dower  agaiust  the 
money  which  remained  in  Court  after  satisfaction  of  the 
plaintiff’s  claim.  On  this  application,  after  an  objection 
had  been  taken  to  the  Master’s  jurisdiction,  and  the  objec- 
tion had  been  argued,  and  the  Master’s  decision  reserved, 
the  applicant  Rosanna  Gray,  being  then  present  in  the 
Master’s  office,  was  examined  before  the  Master,  and  cross- 
examined  by  the  solicitor  for  Allen,  an  incumbrancer, 
subject  to  the  objection  as  to  jurisdiction.  The  Master 
finally  decided  that  he  had  no  jurisdiction  to  entertain  the 
application.  Rosanna  Gray  then  applied  to  a Judge  in 
Chambers,  and  on  the  27th  September,  1887,  an  order  was 
made  by  Ferguson,  J.,  referring  it  to  the  Master  to  ascer- 
tain whether  she  was  entitled  to  be  paid  any  portion  of 


432 


ONTARIO  PRACTICE  REPORTS. 


[VOL, 


the  surplus  moneys  in  Court  in  respect  of  her  claim  for 
dower,  and  for  an  annuity,  and  to  settle  the  priorities 
between  her  and  certain  incumbrancers. 

In  the  proceedings  before  the  Master  under  this  order 
the  solicitor  for  Rosanna  Gray,  on  the  8th  December,  1887, 
proposed  to  put  in  the  evidence  taken  on  the  former  ap- 
plication, which  was  objected  to  by  the  solicitors  for  Allen 
and  Coughlin,  two  of  the  incumbrancers.  The  Master  on 
that  day  ruled  that  the  evidence  should  be  admitted,  but  the 
evidence  was  not  then  put  in,  and  it  was  agreed  between 
the  parties  that  a preliminary  question  on  the  construction 
of  a will  should  be  determined  before  any  evidence  was 
given.  This  argument  was  then  proceeded  with,  and  it  was 
said  that  a fact  was  referred  to  on  the  argument  only  estab- 
lished by  the  evidence.  On  the  12th  January,  1888r 
the  Master  delivered  his  judgment  on  the  question,  and  an 
appointment  was  made  to  take  evidence  in  support  of  the 
claim  of  the  widow,  and  on  the  return  her  solicitor  put  in 
her  depositions.  Allen  again  unsuccessfully  objected  to 
their  admissibility,  and  obtained  a certificate  from  the 
Master  of  his  ruling,  dated  12th  January,  1888.  The  cer- 
tificate was  filed  with  the  Clerk  of  Records  and  Writs  on 
17th  January. 

The  appeal  was  set  down,  and  came  on  for  argument  on 
30th  January,  1888,  before  Robertson,  J.,  in  Chambers, 
who  gave  judgment  on  the  2nd  February,  1888,  allowing 
the  appeal,  and  reversing  the  Master’s  ruling,  and  overrul- 
ing an  objection  taken  by  Rosanna  Gray  that  the  appeal 
was  too  late. 

Rosanna  Gray  appealed  from  the  order  of  Robertson,  J., 
and  the  appeal  came  on  for  argument  before  a Divisional 
Court  composed  of  Boyd,  C.,  and  Ferguson,  J.,  on  the  21st 
February,  1888. 

A.C.  F.  Boulton , for  Rosanna  Gray.  By  G.  O.  Chy.  642 
an  appeal  from  a Master’s  ruling  must  be  brought  on  for 
argument  within  a month  from  the  making  of  such  ruling. 
The  time  should  run  from  the  date  when  the  ruling  was 
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made,  that  is,  the  8th  December,  1887,  and  not  from  the 
day  when  Allen  made  up  his  mind  that  the  ruling  would 
prejudice  him,  and  obtained  a certificate  for  the  purpose  of 
appeal.  See  Dayev  v.  Robertson , 9 P.  R.  78  ; Walmsley  v. 
Griffiths,  Cassels’  Supreme  Court  Dig.,  p.  416.  Allen 
is  also  estopped  from  objecting  to  the  reception  of  the 
evidence  by  his  not  objecting  when  it  was  referred  to  on  the 
argument  before  the  Master  on  the  22nd  December,  1887  ; 
Re  Burrowes,  18  C.  P.  493 ; Ringland  v.  Lowndes , 9 L.  T. 
N.  S.  479.  The  evidence  was  properly  admitted  by  the 
Master ; the  issues  being  between  the  same  parties,  and  of 
the  same  nature,  and  the  appellant  having  been  cross-exam- 
ined by  the  solicitor  for  Allen  : Adamson  v.  Adamson , 28 
Gr.  at  p.  224. 

Middleton,  for  Allen,  contra.  A certificate  of  a ruling 
is  precisely  the  same  as  a report,  and  as  long  as  it  is  not 
confirmed,  an  appeal  may  be  taken  from  it ; it  is  not  con- 
firmed until  a month  from  the  making  and  fourteen  days 
from  its  filing  have  elapsed:  G.  O.  Chy.  252,  642  ; Re  Eaton t 
8 P.  R.  289 ; Mitchell  v.  Mitchell,  22  Gr.  23  ; Ghennel  v. 
Martin,  4 Sim.  at  p.  344.  The  appeal  could  not  be  had  until 
the  certificate  had  issued,  and  the  appeal  is  and  must  be 
from  the  certificate  : Ghennel  v.  Martin , swpra.  There  was 
no  object  in  appealing  until  the  depositions  were  put  in. 
The  proceeding  before  the  Master  in  which  the  evidence  of 
Rosanna  Gray  was  taken  was  coram  non  judice ; the  Mas- 
ter had  no  power  to  make  any  order  as  to  the  surplus 
money  in  Court,  or  to  do  anything  after  he  had  made  his 
report,  until  the  case  was  again  referred  to  him  by  order  of 
a Judge,  and  the  Master  has  so  decided,  and  his  decision 
was  not  appealed  from  ; the  evidence  taken  on  such  appli- 
cation could  not  be  used  in  any  proceeding.  Even  if  the 
evidence  was  taken  in  a proceeding  properly  before  the 
Court,  it  could  not  be  used,  unless  it  was  impossible  to  pro- 
duce the  deponent  for  examination  again.  The  evidence 
was  at  the  best  but  secondary  evidence,  and  no  foundation 
had  been  laid  for  its  reception : see  Taylor  on  Evidence, 
8th  ed.,  secs.  464,  465  ; Stephen  on  Evidence,  5th  ed..  Art. 
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32.  Rosanna  Gray  is  now  out  of  the  jurisdiction,  and  this 
is  an  attempt  on  her  part  to  avoid  examination  in  open 
Court. 

Boyd,  C. — We  must  hold  that  the  appeal  from  the  Mas- 
ter’s ruling  was  not  in  time,  not  being  brought  on  within  a 
month  of  the  ruling.  The  appeal  is  from  the  ruling,  not 
from  the  certificate. 

The  respondent  is,  besides,  estopped  by  his  not  having 
objected  to  the  evidence  being  used  on  the  argument  as  to 
Rosanna  Gray’s  right  of  election.  He  should  not  be  allowed 
to  lie  by  until  the  Master  rules  against  him  on  the  ques- 
tion of  election,  and  then  to  appeal  from  his  ruling  as  to 
the  evidence. 

We  also  think  the  evidence  admissible,  if  guarded  by  a 
provision  that  Allen  shall  have  the  right  to  cross-examine . 
upon  it.  Rosanna  Gray  must  be  produced  by  her  solicitor 
for  cross-examination,  upon  Allen’s  paying  her  conduct 
money  ; and  upon  his  undertaking  to  do  so  being  given, 
the  appeal  should  be  allowed,  with  costs. 

Ferguson,  J.,  concurred. 


Appeal  allowed , with  costs. 
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Re  Smart,  Infants. 

Infants — Custody — Habeas  corpus — Petition, — Rule  Jf/ If,  0.  J.  A. 

The  order  of  Ferguson,  J.,  ante  p.  312,  was  affirmed  with  one  variation, 
viz.,  the  habeas  corpus  to  run  concurrently  with  the  petition  directed  to 
be  filed,  and  to  be  disposed  of  with  it. 

[February  27,  1888. — The  Chancery  Division .] 

David  Smart,  the  father  of  the  infants,  appealed  from 
the  order  of  Ferguson,  J.,  ante  p.  312,  directing  that  a 
petition  should  be  substituted  for  the  habeas  corpus  pro- 
ceedings instituted  by  the  appellant  to  obtain  the  custody 
of  the  infants. 

The  appeal  came  on  to  be  heard  before  a Divisional 
Court,  composed  of  Boyd,  C.,  and  Robertson,  J.,  on  the 
27th  February,  1888. 

J.  Maclennan,  Q.C.,  for  the  appeal.  The  learned  Judge 
had  no  power  to  make  the  order  appealed  from ; the 
appellant  has  a right  to  his  remedy  by  habeas  corpus  that 
cannot  be  interfered  with  [Boyd,  C. — Subject,  to  what 
counsel  for  the  mother  may  say,  we  have  no  objection  to 
allow  the  habeas  corpus  to  run  concurrently  with  the 
petition.]  S.  H.  Blake , Q.C.,  for  the  mother — I wTill  consent 
to  that.  Maclennan — But  we  say  we  cannot  be  forced  to 
file  a petition : the  Agar-Ellis  Case , 24  Ch.  D.  317,  is  in  our 
favour.  [Boyd,  C. — But  that  is  modified  by  Re  Ethel 
Brown,  13  Q.  B,  D.  614.]  In  that  case  the  habeas  corpus  was 
refused  because  there  was  a doubt  as  to  the  marriage ; in 
this  case  it  was  granted,  and  we  were  inquiring  into  the 
truth  of  the  return  when  this  order  was  made.  The 
Court  has  no  discretion  to  refuse  a habeas  corpus : Re 
Andrews,  L.  R.  8 Q.  B.  153.  The  only  difference  between 
this  and  other  cases  under  habeas  corpus  is,  that  agreements 
have  been  entered  into  between  the  father  and  mother. 
An  agreement  by  a father  to  part  with  the  custody  of  his 
children  is  illegal.  In  Queen  v.  Smith,  22  L.  J.  Q.  B.  116, 
an  agreement  that  was  set  up  was  held  no  answer  to  a 
56 — VOL  XII  O.P.R. 
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habeas  corpus.  The  law  in  England  is  different  now,  since 
the  statute  36  &;  37  Vic.  ch.  12  was  passed,  legalizing 
such  an  agreement.  But  there  is  no  such  law  here,  or  at 
least  none  applicable  to  this  case.  Re  Besant , 11  Ch.  D.  at  p. 
511,  shews  that  but  for  the  statute  a father  could  not  part 
with  the  custody  or  control  of  his  infant  children.  There 
is  no  decision  under  which  we  can  be  compelled  to  file  a 
petition  so  as  to  give  the  Court  greater  jurisdiction  : 
Simpson  on  Infants,  129 ; Macpherson  on  Infants,  153. 

H.  J.  Scott,  Q.C.,  on  the  same  side.  The  Court  has  no 
right  to  decline  to  decide  upon  our  proceedings,  and  to 
order  other  proceedings  to  be  taken.  How  can  we  be 
forced  to  petition  for  relief  we  do  not  want  ? The  litigant 
must  be  master  of  his  own  litigation.  The  Court  of 
Chancery  had  jurisdiction  only  over  wards  of  Court. 

S.  H.  Blalce,  Q.C.,  and  H.  Gassels,  contra,  were  not  called 
upon. 

Boyd,  C. — The  learned  Judge  by  the  order  he  made 
gave  effect  to  the  provisions  of  Buie  474,  which  provides 
that  all  necessary  amendments  may  be  made  for  deter- 
mining the  real  question  raised  by  or  depending  on  the 
proceedings,  & c.  It  was  a matter  purely  in  his  discretion, 
and  we  do  not  interfere.  We  modify  the  order  so  that  the 
habeas  corpus  shall  run  concurrently  and  be  disposed 
of  with  the  petition.  In  other  respects  the  order 
must  be  affirmed.  Costs  will  be  reserved  to  be  disposed  of 
with  the  other  costs  of  the  matter. 

Robertson,  J.,  concurred. 


Order  varied  accordingly. 
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Re  Curry. 

Arbitration — Extending  time  for  making  award — Death  of  party — No  pro- 
vision for  appeal — Statute  of  Limitations. 

Two  persons  submitted  certain  matters  in  dispute  between  them  to  the 
award  of  a barrister  of  character  and  standing.  The  submission  pro- 
vided that  the  death  of  either  party  should  not  operate  as  a revocation 
of  the  power  and  authority  of  the  arbitrator ; there  was  no  provision 
for  an  appeal  from  his  award.  The  arbitrator  allowed  the  time  for 
making  his  award  to  run  out  before  entering  on  the  reference.  One  of 
the  parties  had  died  since  the  submission,  and  the  survivor  now  applied 
to  the  Court  to  enlarge  the  time.  It  appeared  that  the  Statute  of 
Limitations  had  so  run  since  the  submission  as  to  bar  portions  of  the 
applicant’s  claim. 

Held,  reversing  the  decision  of  Rose,  J.,  that  the  facts  of  the  death  and 
the  absence  of  the  right  of  appeal  would  not  warrant  the  Court  in 
refusing  to  enlarge  the  time,  and  that  under  the  circumstances  no 
injustice  would  be  done  by  enlarging  it. 

[February  6,  1888 — The  Queen's  Bench  Division .] 

An  appeal  by  James  Curry  from  an  order  of  Rose,  J.,  in 
Chambers,  refusing  to  extend  the  time  for  F.  R.  Ball,  Q.C., 
of  Woodstock,  to  make  his  award  upon  a submission  to 
him  of  matters  in  dispute  between  the  applicant  and  his 
brother,  George  Curry,  since  deceased. 

The  motion  was  argued  before  a Divisional  Court  com- 
posed of  Armour,  C.  J.,  and  Street,  J.,  on  the  9th  December, 
1887. 

Aylesworth,  for  James  Curry. 

H.  J.  Scott,  Q.  C.,  for  the  personal  representative  of 
George  Curry. 

The  following  judgment,  in  which  the  facts  appear,  was 
delivered  on  the  6th  February,  1888. 

Armour,  C J. — The  inadvertent  omission  of  the  arbi- 
trator to  enlarge  the  time  for  making  his  award  has 
frequently  been  held  to  afford  good  cause  for  the  Court 
or  a Judge  to  enlarge  it. 

It  would  seem  from  the  affidavits  filed  that  our  refusal 
to  enlarge  it  may  work  injustice  to  the  applicant,  for  it  is 
said  that  the  Statute  of  Limitations  may  have  so  run 
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since  the  submission  was  entered  into  as  to  bar  portions 
of  the  applicant’s  claim. 

We  ought  not  to  enlarge  the  time  if  we  see  that  any 
injustice  will  be  done  by  our  doing  so. 

I do  not  think  that  the  fact  that  one  of  the  parties  to 
the  submission  has  died  is  any  reason  for  our  refusing  to 
enlarge  the  time,  for  the  parties  by  the  submission  pro- 
vided that  the  death  of  either  party  should  not  operate  as 
a revocation  of  the  power  and  authority  of  the  arbitrator. 

Nor  do  I think  that  the  fact  that  the  submission  does 
not  provide  for  an  appeal  from  the  award  is  any  reason  for 
our  refusing  to  enlarge  the  time,  for  the  parties  agreed  by 
the  submission  that  the  award  should  be  final  and  conclu- 
sive. In  Willesford  v.  Watson,  L.  R.  8 Ch.  App.  473, 
James,  L.  J , said : “ With  regard  to  one  argument  pressed 
upon  us — that  we  ought  not  to  send  the  matter  to  arbitra- 
tion, because  the  arbitrator  would  decide  without  appeal — 
I can  easily  conceive  that  two  sensible  men  ma}7  possibly 
have  had  that  in  their  view,  and  that  they  would  prefer 
even  running  the  chance  of  the  arbitrators  making  a mis- 
take to  having  every  matter  brought  into  a Court  of  Law, 
or  into  the  Court  of  Chancery,  to  be  heard  before  a Vice- 
Chancellor,  with  an  appeal  to  this  Court,  and  then  perhaps 
an  ultimate  appeal  to  the  House  of  Lords.  I can  conceive 
that  sensible  men  may  prefer  an  arbitrator  even  to  being 
at  liberty  to  carry  one  another  through  litigious  proceed- 
ings in  three  successive  Courts.” 

I cannot  see  that  any  wrong  or  injustice  will  be  worked 
by  our  enlarging  the  time  for  making  the  award. 

The  arbitrator  is  a professional  man  of  character  and 
standing,  and  the  rights  of  the  respective  parties  will  no 
doubt  be  safe  in  his  hands. 

The  time  will  therefore  be  enlarged  for  three  months. 

It  is  not  a case  for  costs. 

I refer  to  Edwards  v.  Davies , 23  L.  J.  N.  S.  Q.  B.  278 ; 
Bowen  v.  Williams,  6 D.  & L.  235  ; Lord  v.  Lee,  L.  R 3 Q. 
B.  404  ; Denton  v.  Strong,  L.  R.  9 Q.  B.  117. 

Street,  J.,  concurred. 

Appeal  allowed. 
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Bank  of  Hamilton  v.  Baine,  (2). 

A bsconding  debtor — Successive  applications  for  writ  of  attachment — Fact  of 
prior  application  not  disclosed — Cause  of  action — Particularity  in 
stating. 

An  application  was  made  to  a County  Judge  for  an  order  to  issue  a writ 
of  attachment  under  the  Absconding  Debtors’  Act ; the  Judge  did  not 
finally  determine  against  the  application,  but  gave  leave  to  renew  it 
upon  a further  affidavit. 

Held , that  there  was  no  reason  why  the  application'should  not  afterwards 
be  made  to  another  Judge. 

Sernble,  also,  that  where  a Judge  refuses  to  grant  an  attachment  or  an 
order  to  hold  to  bail,  successive  applications  may  be  made  to  successive 
Judges  upon  the  same  material,  and  an  order  granted  by  any  one  of 
them  will  be  as  valid  as  if  it  had  been  made  by  the  first  one  ; but  in  the 
case  of  a subsequent  application  upon  the  same  or  different  material  the 
Judge  should  always  be  informed  of  every  previous  application  ; this, 
however,  more  as  a matter  of  propriety  than  of  legal  right,  and  an 
omission  to  do  so  would  not  be  a ground  for  setting  aside  the  order,  if 
the  material  warranted  the  granting  of  it. 

Held,  also,  that  the  same  particularity  in  stating  the  cause  of  action  is 
not  required  when,  a Judge  has  to  make  an  order  for  a writ  of  attach- 
ment or  to  hold  to  bail,  as  was  required  in  an  affidavit  to  hold  to  bail 
when  no  order  of  a Judge  was  required,  nor  as  when  personal  liberty  is 
involved. 


[March  9,  1888. — The  Queen's  Bench  Division.] 

This  was  an  application  by  the  defendant  to  set  aside  a 
writ  of  attachment,  issued  by  the  plaintiffs  under  an  order 
of  the  Master  in  Chambers  of  the  24th  November,  1887, 
under  the  Absconding  Debtors  Act. 

It  appeared  that  on  the  23rd  November,  1887,  the  plain- 
tiffs applied  to  the  County  Judge  of  Wentworth  for  an 
order  to  issue  the  writ,  but  the  J udge  was  of  opinion  that 
the  cause  of  action  was  not  sufficiently  stated  by  the  affi- 
davit read  to  him  of  an  officer  of  the  plaintiffs,  and  gave 
leave  to  renew  the  application  before  him,  on  a further 
affidavit.  The  plaintiffs,  instead  of  doing  this,  moved  on 
the  following  day  before  the  Master  in.  Chambers  upon  the 
affidavit  read  to  the  County  Judge,  and  an  additional  affi- 
davit made  by  another  officer  of  the  plaintiffs.  The  Master 
was  not  informed  of  the  fact  of  the  application  to  the  County 
Judge.  The  first  affidavit  stated  that  the  defendant  was 
indebted  to  the  plaintiffs  for  money  lent  and  as  indorser  of 
promissory  notes,  and  the  second  that  part  of  the  debt  was 
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for  an  overdraft,  and  the  balance  upon  overdue  notes  in- 
dorsed by  the  defendant. 

The  motion  was  made  in  the  first  place  to  Street,  J.,  in 
Chambers,  who  upon  the  23rd  December,  1887,  gave  judg- 
ment dismissing  the  motion. 

The  defendant  then  appealed,  and  his  appeal  was  argued 
before  a Divisional  Court  composed  of  Armour,  C.  J.,  and 
Falconbridge,  J.,  on  13th  February,  1887. 


Aylesworth,  for  the  appeal.  The  application  to  the 
Master  in  Chambers  after  the  County  Judge  had  refused 
the  writ  was  unauthorized  and  improper : Tilt  v.  Dickson , 
4 C.  B.  736  ; Moody  v.  Dougcdl , 9 U.  C.  L.  J.  238;  Pratt 
v.  Jones,  10  U.  C.  L.  J.  271.  This  is  no  more  than  an  appli- 
cation of  the  general  principle  of  res  judicata.  The 
plaintiffs  had  the  right  to  move  the  Court,  but  not  to  go  to 
another  Judge  ; if  they  could  do  that  they  might  have  gone 
to  all  the  Judges  in  turn.  Where  fa  writ  is  refused  the 
practice  is  to  appeal  from  such  refusal : Waddell  v.  Corbett , 
26  U.  C.  It.  243;  Small  v.  Eccles,  3 P.  R.  189;  Herr  v. 
Douglass,  4 P.  R.  102  ; Heyland  v.  Scott,  18  C.  P.  52  • 
In  re  Allen,  31  U.  C.  R.  458. 

The  order  is  equally  bad  because  of  the  suppression  of 
the  fact  that  an  application  had  previously  been  made ; on 
an  ex  parte  application  uberrima  fides  is  required,  and  the 
want  of  it  is  a ground  for  rescission.  See  Van  Norman  v. 
McLennan,  2 U.  C.  L.  J.  N.  S.  207. 

Besides,  the  cause  of  action  was  not  sufficiently  shewn 
on  the  application.  It  is  not  said  how  the  notes  were  in- 
dorsed by  the  defendant — perhaps  they  were  without 
recourse  ; and  there  is  no  word  or  suggestion  as  to  present- 
ment or  notice  of  dishonour. 

It  was  also  argued  that  the  defendant  was'not  shewn  to 
be  an  absconding  debtor  within  the  meaning  of  the  Act. 

McCarthy , Q.  C.,  for  the  plaintiffs,  contra,  cited  Jones  v. 
Gress,  25  U.  C.  R.  594  ; Scott  v.  Mitchell,  8 P.  R.  518. 

Aylesworth,  in  reply,  referred  to  Simpson  v.  Dick,  3 
Dowl.  731  ; Hopkinson  v.  Salembier,  7 Dowl.  493 ; Boss  v. 
Hurd,  1 P.  R.  158. 
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Judgment  was  delivered  9th  March,  1888. 

Armour,  C.J. — I draw  the  conclusion  from  the  affidavits 
filed  that  the  learned  Judge  of  the  County  Court  had  not 
finally  determined  against  the  plaintiffs’  application  for  an 
order  for  the  issue  of  a writ  of  attachment,  and  if  he  had 
not,  I can  see  no  valid  reason  why  application  could  not  be 
made  to  another  Judge. 

Indeed,  I can  see  no  valid  reason  why,  where  an  appli- 
cation for  an  order  for  an  attachment  or  for  an  order  to 
hold  to  bail  is  made  to  a Judge,  and  he  refuses  to  grant  it, 
successive  applications  may  not  be  made  to  successive 
Judges  for  the  order  upon  the  same  material,  and  why  the 
order  if  granted  by  any  one  of  such  successive  Judges  is 
not  as  valid  as  if  it  had  been  made  by  the  Judge  first 
applied  to. 

If  it  were  not  so,  the  whim  or  caprice  of  a Judge  in 
refusing  such  an  order  might  result  in  the  loss  of  his  debt 
to  the  party  applying  for  it. 

Where  an  application  has  been  made  to  a Judge  for  such 
an  order,  and  he  has  refused  to  grant  it,  and  application  is 
made  to  another  Judge  to  grant  it,  either  upon  the  same 
or  different  material,  the  Judge  subsequently  applied  to 
should  always  be  informed  of  every  previous  application 
that  has  been  made  for  it.  This  is,  however,  more  a mat- 
ter of  propriety  than  of  legal  right,  and  although  a party 
so  applying,  and  not  informing  the  J udge  applied  to  of  every 
previous  application,  whether  upon  the  same  or  different 
materials,  would  be  greatly  censurable  ; yet  I do  not  think 
that  his  omission  to  do  so  would  be  ground  for  setting 
aside  the  order  so  granted,  if  the  material  upon  which  it 
was  granted  warranted  the  granting  of  it. 

Very  rigid  rules  have  no  doubt  existed  on  the  subject 
of  subsequent  applications  after  dismissal  of  prior  ones  for 
the  same  object,  but  I am  inclined  to  think  that  applications 
for  orders  for  attachment  and  to  hold  to  bail  are  not  within 
them,  and  a good  deal  that  was  said  by  the  Court  in  Voclg- 
son  v.  Scott,  2 Ex.  457,  supports  this  view. 
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Having  regard  to  modern  ideas  and  modern  legislation 
in  matters  of  practice  and  procedure,  such  rules  must 
now  be  applied  only  in  the  interests  of  and  for  the  advance- 
ment of  justice,  and  not  in  support  of  ancient  technicality. 

The  cause  of  action  is  in  my  opinion  sufficiently  stated 
in  the  affidavits  upon  which  the  order  for  the  attachment 
was  granted. 

The  same  particularity  in  stating  the  cause  of  action  is 
not  required  when  a Judge  has  to  make  an  order  for  a 
writ  of  attachment  or  to  hold  to  bail,  as  was  required  in 
an  affidavit  to  hold  to  bail  when  no  order  of  a Judge  was 
required,  nor  the  same  particularity  as  is  required  when 
personal  liberty  is  involved.  See  Wakefield  v.  Bruce , 5 P. 
R.  77. 

[The  learned  Chief  Justice  continuing  held  with  the 
plaintiffs  upon  the  merits.] 

Falconbridge.  J.,  concurred. 

Appeal  dismissed , with  costs. 


Re  Johnson  v.  Therrien  : Cadieux,  Garnishee. 

Prohibition  — Division  Court — Judgment  against  garnishee — Proof  of 
amount  due — Vic.  ch.  15 , sec.  12 — Money  paid  into  Court. 

Held , reversing  the  decision  of  Street,  J.,  in  Chambers,  that  the  Judge 
of  a Division  Court  has  no  jurisdiction  to  give  judgment  against  a gar- 
nishee without  proof  of  the  amount  owing  by  the  garnishee  to  the  judg- 
ment debtor,  and  for  such  a cause  prohibition  will  lie. 

There  is  nothing  in  the  sub-section  substituted  by  49  Vic.  ch.  15,  sec.  12, 
for  R.  S.  O*.  (1877)  ch.  47,  sec.  136,  sub-sec.  2,  which  repeals  the  con- 
dition precedent  in  sec.  132  to  the  Judge’s  giving  judgment  against  the 
garnishee. 

Held,  also,  that,  if  necessary,  the  writ  of  prohibition  should  go  to  compel 
the  re-payment  to  the  garnishee  of  money  paid  by  him  into  the  Divis- 
ion Court. 


[March  9,  1888. — The  Queen's  Bench  Division.] 

An  application  by  the  garnishee  for  a writ  of  prohi- 
bition directed  to  the  presiding  Judge  of  the  Fourth 
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Division  Court  of  Prescott  and  Russell  to  restrain  proceed- 
ings to  enforce  judgment  against  the  applicant. 

The  garnishee  was  personally  served  with  the  summons, 
but  failed  to  attend  at  the  trial,  and  the  Judge  proceeded 
without  any  proof  of  the  existence  of  any  debt  from  the 
garnishee  to  the  primary  debtor,  to  give  judgment  against 
him  for  $104,  the  amount  owdng  Jto  the  primary  creditor 
by  the  primary  debtor. 

The  garnishee  afterwards  shewed  that  his  failure  to 
attend  was  owing  to  a misapprehension,  and  that  he  had  a 
good  defence  upon  the  merits,  but  the  Judge  refused  a new 
trial,  and  the  garnishee  appealed  to  the  Court  of  Appeal, 
first  paying  the  debt  and  costs  and  a further  sum  of  $20 
ordered  by  the* Judge  into  the  Division  Court,  where  the 
money  remained  till  after  the  present  application.  The 
appeal  was  dismissed. 

This  application  was  made  upon  Jthe  ground  that  the 
Judge  had  no  jurisdiction  to  give  judgment  against  the 
garnishee  without  proof  of  the  existence  of  a debt  due  by 
him,  and  upon  other  grounds  not  necessary  to  set  out,  and 
was  argued  in  the  first  instance  in  Chambers  before  Street, 
J.,  who  held  that  by  49  Vic.  ch.  15,  sec.  12,  sub-sec.  2,  (O.), 
where  no  defence  has  been  filed  by  the  garnishee,  the  Judge 
may  in  his  discretion  give  judgment  against  him  without 
proof  of  the  existence  of  any  debt  due  from  him  to  the 
primary  debtor;  and  refused  to  interfere  with  the  discretion 
exercised  in  this  case. 

The  garnishee  appealed  from  this  decision,  and  the 
appeal  was  argued  before  a Divisional  Court,  composed  of 
Armour,  C.  J.,  and  Falconbridge,  J.,  on  the  13th  February, 
1888. 

J.  H.  Ferguson  for  the  appeal.  The  Judge  of  .the  Divis- 
ion Court  had  no  right  to  proceed  without  taking  some  evi- 
dence : In  re  Evans  v.  Sutton , 8 P.  R.  367.  The  question  in 
this  appeal  is,  has  the  Act  of  1886  repealed  or  altered  sec. 
132  of  the  Division  Courts  Act,  R.  S.  O.  (1877)  ch.  47  ? It 
does  not  do  so  in  terms,  and  the  inference  that  it  does  so  is 
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not  a fair  one.  The  object  the  Legislature  had  in  view 
was  to  extend  the  line  of  defence  ; the  new  Statute  is  an 
enabling  one,  not  a curtailing  one  ; it  extends  the  right  to 
plead  in  a certain  way,  and  enables  defences  to  be  set  up 
which  could  not  before  have  been  set  up. 

No  one  appeared  contra. 


Judgment  was  delivered  on  the  9th  March,  1888. 

Armour,  C.  J. — The  question  involved  turns  wholly 
upon  the  construction  to  be  placed  upon  R.  S.  0.  ch.  47, 
sec.  132,  and  upon  49  Vie.  ch.  15,  sec.  12,  repealing  and 
substituting  a new  sub-section  for  R S.  0.  ch.  47,  sec.  136* 
sub-sec.  2. 

Sec.  132  provides  that  “ at  the  hearing  of  the  summons, 
or  at  any  adjourned  hearing,  on  sufficient  proof  of  the 
amount  owing  by  the  garnishee  to  the  primary  debtor  * 
* the  Judge  may  give  judgment  against  the  garnishee  for 
the  amount  so  owing  from  him  or  sufficient  thereof  to 
satisfy  the  judgment.” 

Under  this  section  it  is  a condition  precedent  to  the 
Judge  giving  judgment  against  the  garnishee  that  “suf- 
ficient proof  of  the  amount  owing  by  the  garnishee  to  the 
primary  debtor  ” shall  be  given,  and  this  is  apparent  not 
only  from  the  words  used  but  from  the  subject  matter  of 
the  judgment,  which  is  to  be  “for  the  amount  so  owing 
from  him  or  sufficient  thereof  to  satisfy  the  judgment  f 
and  without  proof  of  the  amount  so  owing  from  him  judg- 
ment cannot  be  given  against  him.  Rule  56  of  the  Divi- 
sion Courts  provides  that  “ if  the  garnishee  or  primary 
debtor  having  been  served  does  not  appear  on  the  return  of 
such  summons,  judgment  may  be  given  against  him  by 
default.”  But  sufficient  proof  must  be  given  of  the  amount 
owing  from  the  garnishee  to  the  primary  debtor,  in  order 
that  the  Judge  may  give  judgment  against  the  garnishee 
for  the  amount  so  owing  from  him  to  the  primary  debtor, 
or  sufficient  thereof  to  satisfy  the  judgment. 

The  Judge,  however,  in  this  case  gave  judgment  against 
the  garnishee,  without  any  proof  whatever  of  the  amount 
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owing  by  the  garnishee  to  the  primary  debtor,  for  the 
amount  of  the  judgment  against  the  primary  debtor. 

I am  of  opinion  that  in  so  doing  he  exceeded  his  juris- 
diction, and  that  prohibition  will  lie  for  such  a cause : 
Mayor  of  London  v.  Cox , L.  R2  E.  & I.  Appeals  at  pp. 
275  and  276;  White  v.  Steele,  12  C.  B.  N.  S.  383;  and 
Lloyd’s  County  Court  Practice,  8th  ed.  208. 

There  is  nothing,  in  my  opinion,  in  the  sub-section  sub- 
stituted by  49  Vic.  ch.  15,  sec.  12,  for  B.  S.  O.  ch.  47,  sec 
136,  sub-sec.  2,  which  repeals,  either  by  express  words  or 
by  any  necessary  inference,  the  condition  precedent  to  the 
Judge’s  giving  judgment  against  the  garnishee  in  sec.  132. 

The  words  used  in  that  sub-section,  “ and  in  the  absence 
of  any  notice  of  defence  or  set-off  from  any  primary  debtor 
or  garnishee,  the  Judge  may  in  his  discretion  give  judg- 
ment against  such  primary  debtor  or  garnishee,”  do  not, 
in  my  opinion,  warrant  the  Judge  in  giving  judgment 
against  the  garnishee  except  on  sufficient  proof  of  the 
amount  owing  by  the  garnishee  to  the  primary  debtor,  for 
without  this  proof  he  cannot  give  judgment  against  the 
garnishee  for  the  amount  so  owing  from  him,  or  sufficient 
thereof  to  satisfy  the  judgment. 

I am  of  opinion,  therefore,  that  the  adjudication  by  the 
Judge  of  the  County  Court  upon  the  garnishee  summons 
in  this  case  was  without  jurisdiction  and  void,  and  that  all 
proceedings  had  upon  the  said  adjudication  were  without 
jurisdiction  and  void. 

In  FitzIIerbert,  46,  it  is  laid  down:  “And  so  after 
judgment  given,  and  execution  awarded  (where  there  is  no 
jurisdiction)  the  party  defendant  shall  have  a writ  of  pro- 
hibition unto  the  bailiffs,  or  unto  the  sheriff  or  officer  of  the 
Court,  that  they  do  not  execution  ; and  if  they  have  dis- 
trained the  party  to  make  satisfaction,  that  then  they 
release  the  distress,  and  that  they  revoke  what  they  have 
done  therein.” 

It  will  not  be  necessary  to  issue  the  writ  of  prohibition^ 
for,  after  this  our  judgment,  the  garnishee  will  be  entitled 
to  get  back  the  money  paid  by  him  into  Court,  but  if  it 
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should  become  necessary  the  writ  will  issue  according  to 
the  authority  cited  from  Fitz- Herbert. 

We  could  give  no  costs  except  against  the  Judge,  and 
this  it  is  not  usual  to  do. 


Falconbridge,  J.,  concurred. 


Appeal  allowed  and  prohibition  ordered. 


Odell  v.  City  of  Ottawa. 

Discovery — Examination  of  servant  of  corporation. 

Where  a corporation  was  sued  for  negligence  resulting  in  an  accident,  an 

order  was  made  for  the  examination  for  discover}’  of  the  driver  of 

the  traction  engine^which  was  the  alleged  cause  of  the  accident. 

[February  7,  1888. — Armour,  C.  J.] 

An  appeal  by  the  defendants  from  an  order  of  one  of  the 
local  Judges  at  Ottawa,  allowing  the  plaintiff  to  examine 
one  McElroy,  a servant  of  the  defendants,  for  discovery, 
before  the  trial. 

The  action  was  for  damages  for  negligence — an  accident 
having  been  caused  by  a traction  engine  of  the  defendants, 
driven  by  McElroy,  and  the  plaintiff  having  been  injured 
thereby. 

Watson,  for  the  appeal. 

Aylesworth , contra,  was  not  called  on. 

Armour,  C.  J.,  dismissed  the  appeal,  saying  that  in  an 
action  against  a corporation  for  injury  sustained  by  the 
plaintiff  through  the  negligence  of  a servant  of  the  cor- 
poration in  the  course  of  his  employment,  such  servant  can 
be  examined  for  the  purpose  of  discovery. 

Appeal  dismissed ; costs  in  the  cause. 
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Wellbanks  v.  Conger  (2.) 

Costs — Certificate  for — Action  for  libel — Nominal  damages — Cause  for 
depriving  successful  party  of  costs. 


Where,  in  an  action  for  libel,  the  plaintiff  obtained  a verdict  for  twenty 
cents  damages, 

Held , that  no  certificate  or  order  for  full  costs  was  necessary,  and  that 
the  plaintiff  could  be  deprived  of  such  costs  for  good  cause  only. 

Wilson  v.  Roberts , IIP.  R..  412,  followed. 

The  Court  cannot  look  behind  or  beyond  the  finding  of  the  jury  as  to  the 
right  of  a party  to  recover  a verdict,  and  therefore  the  cause  here  al- 
leged for  depriving  the  plaintiff  of  costs,  viz. , that  he  was  really  not 
entitled  to  recover,  as  shewn  by  the  result  of  a trial  of  substantially 
the  same  issues  before  another  forum,  could  not  be  regarded. 


[March  10,  1888. — The  Common  Pleas  Division .] 


A motion  by  the  plaintiff  for  a certificate  for  full  costs 
under  the  circumstances  set  forth  in  the  judgment,  was 
argued  before  a Divisional  Court  composed  of  Galt,  C.  J.,  and 
Rose,  J.,  on  the  6 th  February,  1888. 


Ritchie,  Q.  C.,  for  the  plaintiff. 

W.  H.  P.  Clement,  contra. 

Rose,  J. — For  reasons  set  out  in  our  former  judgment 
herein,  ante  p.  354,  we  directed  judgment  to  be  entered  for 
the  plaintiff, with  costs.  Mr. Ritchie  now  applies  for  a certifi- 
cate or  order  for  costs  according  to  the  High  Court  scale. 
To  this  Mr.  Clement  shews  cause,  desiring  the  Court  to 
take  such  action  as  will  prevent  the  plaintiff  having  his 
costs  according  to  such  scale,  and  will  enable  the  defendant 
to  set  off  costs. 

The  action  was  one  of  libel.  The  jury  found  for  the  plain- 
tiff with  twenty  cents  damages.  Judgment  was  not  entered 
at  the  trial  owing  to  the  learned  Judge  desiring  to  con- 
sider the  question  of  costs,  and  his  death  occurring  before 
he  arrived  at  a decision. 

There  was  a plea  of  justification,  and  the  case  went  to 
the  jury  with  a charge  rather  favourable  to  the  defendant. 
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The  defamatory  words  charged  bribery  during  an  election 
contest,  and  Mr.  Clement  asked  us  to  consider  the  result  of 
an  election  trial  arising  out  of  the  same  contest,  where  he 
says  the  plaintiff  was,  by  the  learned  Judge  presiding  at 
such  trial,  found  guilty  of  the  offence  charged  by  the  de- 
fendant, and  for  charging  which  this  action  was  brought. 

It  may  be  well  to  ascertain  what  is  the  law  respecting 
costs  of  such  actions  as  the  present. 

It  was  decided  in  Garnett  v.  Bradley , 3 App.  Cas.  941 
that  by  the  Judicature  Act  the  prior  statutes  respecting 
costs  were  repealed.  There  are  certain  exceptions ; see 
Arscott  v.  Lilley,  14  A.  R.  283. 

We  must  therefore  look  to  the  Judicature  Act. 

Rule  428  provides  “ that  where  any  action  or  issue  is 
tried  by  a jury,  the  costs  shall  follow  the  event,  unless,  upon 
application  made  at  the  trial,  for  good  cause  shewn,  the 
Judge  before  whom  such  action  or  issue  is  tried,  or  the 
Court,  shall  otherwise  order.” 

Under  such  rule,  therefore,  the  plaintiff  would  be  en- 
titled to  costs  without  any  order,  and  can  be  deprived  of 
them  for  good  cause  only. 

It  is  argued,  however,  that  rule  428  a.,  passed  on  the 
28th  January,  1882,  deprives  the  plaintiff  of  costs  without 
a certificate.  It  is— “ In  case  of  trial  by  jury,  and  the 
Judge  or  Court  makes  no  order  respecting  the  costs,  under  rule 
428,  the  taxation  of  costs  shall  be  under  such  scale  of  allow- 
ance only  as  would  have  been  applicable  before  the  passing 
of  the  Judicature  Act;  and  the  event  shall  in  such  case  be 
to  recover  costs  according  to  such  scale , subject  to  such 
rights  of  set-off  as  to  costs  as  apply  under  the  C.  L.  P.  Act.” 

We  are  further  referred  to  sec.  345  of  the  C.  L.  P.  Act, 
ch.  50  R.  S.  O.  (1877),  whereby  it  is  provided  that  .in  any 
action  of  trespass,  or  trespass  on  the  case,  where  the  plaintiff 
recovers  less  than  $8  by  the  verdict  of  a jury  he  shall  have 
no  costs  without  a certificate  ; and  the  defendant  shall  be 
entitled  to  set  off  his  costs  against  the  verdict  and  recover 
judgment  for  the  balance. 

It  would  seem  manifest  that  rule  428a.  cannot  refer  to 
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such  section,  as  the  language  would  be  quite  inapplicable, 
for  there  can  be  no  taxation  under  a scale  of  allowance 
when  the  plaintiff  is  entitled  to  no  costs  whatever. 

I am  confirmed  in  this  view  by  reference  to  the  case  of 
Wilson  v.  Roberts , 11  P.  R.  412,  the  decision  of  the  full 
Court,  Queen’s  Bench  Division,  composed  of  Wilson,  C.  J., 
and  Armour  and  O’Connor,  JJ.,  where,  without  any  refer- 
ence to  rule  428a.,  it  was  held  that  the  plaintiff  in  an  action 
of  libel  or  slander  with  a verdict  of  $1  in  his  favor,  was 
entitled  to  tax  full  costs  without  a certificate. 

I therefore  conclude  that  in  this  case  the  plaintiff  may 
have  his  full  costs  without  any  certificate  or  order,  unless 
for  good  cause  shewn  we  may  deprive  him  of  them. 

The  cause  alleged  is  that  on  the  evidence  he  was  really 
not  entitled  to  recover,  and  that  the  finding  at  the  subse- 
quent trial  shews  this.  In  my  opinion  we  cannot  look 
behind  or  beyond  the  finding  of  the  jury  as  to  the  right  of 
the  plaintiff  to  recover  the  verdict  he  obtained.  It  was  a 
question  of  veracity  and  credibility,  and  the  jury  chose  to 
accept  his  statement  of  the  facts.  I think  we  may  not 
look  either  at  the  evidence  at  the  election  trial,  or  at  its 
result.  If  on  the  same  evidence,  given  in  the  same  manner, 
as  to  which  we  cannot  possibly  be  advised,  the  jury  at  the 
first  trial  and  the  Judge  at  the  second  trial  have  arrived 
at  opposite  conclusions,  the  plaintiff  may  well  say  that  he 
is  as  much  entitled  to  rely  upon  the  finding  of  twelve 
judges  of  fact  as  the  defendant  to  rely  upon  the  finding  of 
only  one,  however  able  or  experienced. 

We  cannot  determine  between  them. 

The  defendant  saw  fit  to  justify,  and  the  defence  has 
not  been  sustained.  I am  of  the  opinion  that  the  application 
to  deprive  the  plaintiff  of  costs  must  fail,  as  no  good  cause 
has  been  shewn. 

There  was.  in  my  view,  no  necessity  for  this  motion  by 
the  plaintiff.  He  had  as  much  without  it  as  he  has  with 
it,  and  he  should  have  no  costs  of  the  motion.  And  as  the 
defendant  has  been  unsuccessful  in  his  endeavor  to  deprive 
the  defendant  of  his  costs,  neither  is  he  entitled  to  any 
costs  of  the  motion.  We  therefore  make  noorder. 
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Reference  may  be  had  on  the  question  of  costs  to  the 
2nded.  of  Odgers  on  Libel  and  Slander  (.306)  Blackstone 
series,  p.  277. 

Galt,  C.  J.,  concurred. 

No  order  made. 


Re  McLeod  v.  Emigh. 


Prohibition — Division  Court — Married  woman — Examination  and  com- 
mittal as  judgment  debtor — Ii.dorsement  on  judgment  summons. 

A judgment  against  a married  woman  by  virtue  of  the  Married  Women’s 
Property  Act  creates  no  general  personal  liability,  but  merely  charges 
her  separate  estate  ; and  the  provisions  of  sec.  117  of  the  Division 
Courts  Act,  R.  S.  O.  (1877)  ch.  47,  as  amended  by  43  Vic.  ch.  8,  touch- 
ing the  examination  of  judgment  debtors,  are  not  applicable  to  a mar- 
ried woman  against  whom  judgment  has  been  obtained  in  the  Division 
Court,  and,  even  if  liable  to  be  examined,  such  a person  is  not  liable  to 
be  committed  to  gaol  under  sec.  182. 

Metropolitan  L.  & S.  Co.  v.  Mara , 8 P.  R.  355,  distinguished. 

A creditor’s  rights  against  a married  woman  debtor  are  determined  by  the 
statute  at  the  time  the  debt  is  contracted,  and  cannot  be  enlarged  by 
the  debtor  subsequently  becoming  a widow. 

Hela,  also,  folio-wing  Regina  v.  The  Judge  of  the  Brompton  County  Court , 
18  Q.  B.  D.  213,  that  the  Judge’s  endorsement  on  the  judgment  sum- 
mons was  the  order  upon  such  summons,  and  that  a subsequent  order 
was  illegal. 

[March  10,  1888. — The  Common  Pleas  Division.'] 

Motion  by  the  defendant  for  prohibition  to  the  Judge 
of  the  County  Court  of  Oxford  and  to  the  clerk  and  bailiff 
of  the  First  Division  Court  of  Oxford,  and  to  the  plaintiff; 
referred  by  Rose,  J.  to  the  Divisional  Court.  The  facts 
appear  in  the  judgment. 

The  motion  was  argued  before  Galt,  C.  J.,  Rose,  J.,  and 
MacMahon,  J.,  on  the  22nd  and  23rd  of  February,  1888. 

Aylesworth,  for  the  motion. 

A.  M.  Grier , contra. 
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Rose,  J. — The  judgment  herein  was  against  a married 
woman.  It  was  general  in  form  and  not  as  directed  in 
Scott  v.  Morley , 20  Q.  B.  D.  at  p.  132,  made  “ payable  out  of 
her  separate  property  * * and  not  otherwise.”  In 

Scott  v.  Morley  there  are  further  provisions  which  are  not 
necessary  to  be  considered  in  this  case. 

It  is  clear  that  a judgment  against  a married  woman 
under  the  statute  creates  no  general  personal  liability,  but 
merely  charges  her  separate  estate. 

In  the  language  of  Cotton,  L.  J.,  in  Ex  p.  Jones , 
in  the  Court  of  Appeal,  12  Ch.  D.,  at  p.  490 : “ It  is 

not  the  woman,  as  awoman,  who  becomes  a debtor,  but  her 
engagement  has  made  that  particular  part  of  her  property 
which  is  settled  to  her  separate  use  a debtor,  and  liable  to 
satisfy  the  engagement.”  See  also  Pike  v.  Fitzgibbon,  17 
Ch.  D.  454 ; Picard  v.  Hine,  L.  R.  5 Ch.  App.  274. 

Judgment  was  obtained  on  the  22nd  February,  1886,  and 
her  husband  died  on  the  1st  March  following.  On  the  21st 
July,  1887,  a judgment  summons  was  issued  returnable  on 
the  6th  September, and  she  not  appearing  was  committed  for 
twenty  days.  The  order  of  the  Judge  endorsed  upon  the 
summons  was,  “ Ordered  to  be  committed  twenty  days  for 
not  appearing. 

September  16, 1887.  Alex.  Finkle.” 

Her  non-appearance  having  been  explained,  she  was 
allowed  to  appear  on  the  2nd  November  following,  the 
lirst  order  being  discharged,  as  it  is  said ; when  she  was 
examined  before  the  learned  County  Court  Judge,  and 
upon  the  close  of  the  examination  he  endorsed  upon  the 
summons,  “ Order  for  committal  twenty  days. 

November  2,  1887.  Alex.  Finkle.” 

Counsel  appeared  and  objected  that  the  defendant  was 
not  liable  to  be  examined  or  committed  as  a judgment 
debtor. 

It  is  said  that  at  the  time  of  pronouncing  the  order  no 
reasons  were  assigned,  save  that  the  Judge  said  that  it  was 
made  under  sub-sec.  3 of  sec.  182  of  the  Division  Courts 
Act,  R.  S.  O.  ch.  47,  (1877.) 
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It  is  further  stated  on  affidavit,  that  on  the  8th  Novem- 
ber an  order  signed  by  the  learned  Judge  was  handed  to 
the  clerk  of  the  Court,  reciting  the  various  steps  taken  in 
the  matter,  and  that  on  such  examination  the  defendant  did 
not  “ make  answer  touching  such  matters  to  my  satisfac- 
tion,” and  further,  that  from  her  examination,  and  the 
examination  of  papers  and  documents  produced,  it  appeared 
to  the  Judge  that  she  had  made  or  caused  to  be  made  a 
gift,  delivery,  or  transfer  of  certain  of  her  property  with 
intent  to  defraud  her  creditors,  or  some  of  them,  “and 
directing  her  to  be  committed  to  gaol  for  twenty  days.” 

On  the  10th  November  a warrant  to  enforce  the  order  was 
issued,  and  this  motion  is  to  prohibit  the  execution  of  the 
warrant. 

It  is  urged  that  the  defendant  is  not  a debtor  liable  to 
pay  the  debt,  and  that  there  was  no  jurisdiction  to  examine 
her  or  commit  her  to  custody,  and  in  any  event  that  the 
second  order  is  illegal  while  the  first  is  outstanding. 

o o 

The  section  of  the  Division  Courts  Act,  sec.  177  of  R.  S.  0. 
ch.  47,  provides  that  “Any  party  having  an  unsatisfied  judg- 
ment or  order  in  the  Division  Court,  for  the  payment  of  any 
debt  * * may  procure  from  the  Court  * * a summons” 

&c.  On  such  summons  an  examination  may  be  held,  and 
in  fact  a separate  trial — as  witnesses  may  be  examined. 
By  sec.  182  it  is  enacted  that  ‘‘If  the  party  so  summoned — 

1.  Does  not  attend  * * or  allege  a sufficient  reason 

* * or 

2.  * * Refuses  to  be  sworn  * * or 

3.  If  he  does  not  make  answer  touching  the  same  to 
the  satisfaction  of  the  Judge.;  or 

4.  Sub-sec.  c.  Has  made  or  caused  to  be  made  any  gift, 

delivery,  or  transfer  of  any  property  * the  Judge 

may,  if  he  thinks  fit,  order  such  party  to  be  committed  to 
the  common  gaol  * * for  any  period  not  exceeding  forty 
days.” 

By  sec.  186,  upon  payment  of  debt  and  costs  the  defendant 
is  entitled  as  of  right  to  be  discharged. 

O o 

By  sec.  188,  upon  the  conclusion  of  the  trial  the  Judge 
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may  proceed  at  once  with  the  examination,  without  sum- 
mons, and  may  make  a like  order  for  committal. 

By  sec.  189  the  debt  is  declared  not  to  be  extinguished 
by  the  imprisonment. 

These  sections  are  similar  to,  if  not  in  the  same  words  as 
those  found  in  8 & 9 Vic.  ch.  95,  which  were  passed  upon 
by  the  Court  in  Ex  p.  Dakins,  16  C.  B.  77,  in  which  it 
was  held  that  the  process  was  “ limited  execution,”  “in 
the  nature  of  a ca.  sa,”  and  not  process  for  contempt 
nor  for  punishment  only,  “its  object  being  to  get  the 
money  by  coercing  the  person  of  the  debtor and  the 
provision  for  discharge  on  payment  of  the  debt  and 
costs  clearly  distinguishes  this  case  from  Metropolitan 
Loan  and  Savings  Co.  v.  Mara,  8 P.  R.  355,  and  renders 
it  unnecessary  for  us  to  say  whether,  in  the  light  of  the 
authorities  to  which  we  have  been  referred,  we  would  feel 
bound  to  follow  that  decision. 

By  an  amendment  of  sec.  177  by  sec.  59  of  ch.  8,  43 
Vic.  (0.),  it  is  necessary  before  any  such  order  for  exami- 
nation takes  place  that  “ the  plaintiff  * * shall  make 

and  file  * * an  affidavit  stating  (1)  * * (2)  That  the 
deponent  believes  that  the  defendant  sought  to  be  examined 
is  able  to  pay  the  amount  due  * * ” 

It  is  clear  from  Scott  v.  Morley  that  a capias  could  not 
issue  against  a married  woman  for  default  in  payment  of 
a debt  recovered  against  her  by  virtue  of  the  Married  Wo- 
men’s Act,  nor  can  any  proceedings  be  taken  which  have 
the  effect  of  rendering  her  personally  liable.  See  also  In  re 
Ryley,  15  Q.  B.  D.  329. 

Ex  p.  Jones,  supra , shews  that  she  is  not  a “ debtor  ” 
within  the  meaning  of  the  Bankrupt  Act. 

In  my  opinion  the  provisions  of  sec.  177,  as  amended  by 
43  Vic.  ch.  8,  are  not  applicable  to  a married  woman  against 
whom  judgment  has  been  obtained  by  virtue  of  the  Mar- 
ried Women’s  Act,  but  are  applicable  only  where  there  is  a 
personal  liability  to  pay. 

And  (2)  that  if  liable  to  be  examined,  a married  woman 
in  such  a case  is  not  liable  to  be  committed  to  gaol  under 
such  and  the  following  sections. 


454  ONTARIO  PRACTICE  REPORTS.  [VOL. 

I am  moreover  of  the  opinion,  upon  the  authorit}7  of 
Regina  v.  The  Judge  of  the  Brompton  County  Court,  18 
Q.  B..  D.  213,  that  the  endorsement  on  the  summons  was 
the  order,  and  that  the  order  signed  upon  which  the  war- 
rant issued  was  illegal — the  first  order  being  in  force. 

See  also  Horsnail  v.  Bruce,  L.  R.  8 C.  P.  378 ; Bullen 
v.  Moodie,  13  0.  P.  126  ; Ponton  v.  Bullen,  2 E.  & A.  379  ; 
Davies  v.  Fletcher,  2 E.  & B.  271. 

The  form  of  the  first  order  was  attacked  if  it  was  relied 
upon  as  supporting  the  warrant,  but  for  the  reasons  given 
we  do  not  feel  called  upon  to  further  consider  it. 

As  to  the  particularity  required,  Quackenhush  v.  Snider , 
13  C.  P.  196,  was  referred  to. 

The  fact  th'at  after  judgment  was  obtained  the  defen- 
dant became  a widow  cannot  enlarge  the  plaintiff  s rights,  as 
argued  by  Mr.  Grier.  They  were  determined  by  the  judg- 
ment or  more  properly  by  the  statute  at  the  time  the  debt 
was  contracted. 

I think  the  drder  must  go  : 

1.  Because  the  defendant  was  not  liable  to  be  examined 
under  the  provisions  of  sec.  177,  as  amended. 

2.  Or  if  so,  that  she  was  not  liable  to  be  committed  under 
such  section  and  those  following. 

3.  That  the  second  order  was  illegal,  the  first  being  in 
force. 

As  the  plaintiff  came  into  Court  from  Chambers  at  my 
request,  that  I might  be  able  with  the  other  members  of  the 
Court,  if  necessary,  to  review  the  case  of  Metropolitan 
Loan  and  Savings  Co.  v,  Mara,  I think  the  costs  should  be 
only  as  if  the  motion  had  been  made  in  Chambers. 

The  order  will  go  with  such  costs.  There  will  be  no 
costs  against  the  Judge  of  the  County  Court. 

Galt,  C.  J.,  and  MacMahon,  J.,  concurred. 
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Ferguson  v.  Kenney. 

Parties — Attacking  fraudulent  conveyance — Assignee  for  creditors  under 
Vic.  ch.  26,  ( 0 .) — Execution  creditors. 

In  an  action  to  set  aside  a conveyance  by  K.  to  his  wife  as  fraudulent, 
brought  by  the  assignee  for  the  benefit  of  creditors  of  K. , in  pursuance 
of  the  powers  conferred  upon  such  assignee  by  48  Yic.  ch.  26,  sec,  7, 
(0.),  an  order  was  made  adding  certain  execution  creditors  of  K.  as 
parties  plaintiff,  upon  the  motion  of  the  plaintiff,  who  desired  that  the 
action  should  not  be  defeated,  if  in  other  litigation  pending  it  should  be 
determined  that  the  Act  was  ultra  vires. 

[March  10,  1888. — The  Common  Pleas  Division .] 

Appeal  by  the  defendant  from  an  order  of  Armour, 
C.  J.,  in  Chambers,  dismissing  an  appeal  from  an  order  of 
the  Master  in  Chambers  adding  the  firm  of  Tait,  Burch,  & 
Co.  as  parties  plaintiff. 

The  appeal  was  argued  before  a Divisional  Court,  com- 
posed of  Galt,  C.  J.,  Bose,  J.,  and  MacMahon,  J.,  on  the 
18th  February,  1888. 

A.  G.  Galt,  for  the  appeal. 

Geo.  Kerr,  contra. 

Bose,  J. — This  action  was  brought  by  the  assignee  for 
the  benefit  of  creditors  of  one  John  Henry  Kenney,  hus- 
band of  the  defendant  Margaret  J.  A.  Kenney,  to  set  aside 
a conveyance  alleged  to  have  been  made  by  the  husband 
to  the  wife  in  fraud  of  creditors. 

The  action  is  brought  in  pursuance  of  the  exclusive 
powers  conferred  upon  such  assignee  by  48  Yic.  ch.  26, 
sec.  7,  (0.) 

The  statement  of  claim  sets  out  that  Kenney  at  the  date 
of  the  conveyance  was  indebted  to,  amongst  others,  the 
firm  of  Tait,  Burch,  & Co. 

The  plaintiff,  having  in  view  the  cases  now  standing  for 
judgment  in  the  Court  of  Appeal  for  this  Province,  raising 
the  question  of  the  power  of  the  Local  Legislature  to  pass 
the  Act  48  Yic.,  and  desiring  that  his  action  should  not  be 
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defeated  if  it  should  be  held  that  the  Act  was  ultra  vires , 
and  hence  that  he  had  no  locus  standi  in  Court,  applied 
to  the  Master  in  Chambers  for  an  order  adding  Tait,  Burch, 
& Co.  as  parties  plaintiff,  they  being  judgment  creditors  of 
Kenney. 

The  leariied  Master  made  the  order/  which  was  affirmed 
on  appeal  by  the  learned  Chief  Justice  of  the  Queen’s 
Bench  Division.  From  that  order  this  appeal  was  taken. 

It  was  objected  by  the  defendant  that  the  rights  of  the 
plaintiff  under  the  statute  would  be  different  from  those 
of  an  execution  creditor  apart  from  the  statute,  and  that 
the  defendant  would  be  put  to  additional  expense  by 
reason  of  the  execution  creditors  being  added  as  parties- 
That  may  possibly  be  ; but  the  real  issue  to  be  determined 
in  this  action  is  whether  or  not  the  conveyance  is  fraudu- 
lent and  void  as  against  creditors.  If  in  the  suit  by 
Ferguson  alone  it  should  be  held  that  he  had  a right  to 
recover,  the  proceeds  would  go  to  the  creditors — Tait, Burch, 
& Co.  taking  their  share.  They  are  therefore  beneficially 
interested  in  the  trial  of  such  an  issue,  and  practically 
beneficial  plaintiffs.  If  it  should  be  held  that  the  Act  was 
ultra  vires,  and  so  that  the  assignee  had  no  right  to  sue, 
the  loss  would  fall  upon  Tait,  Burch,  & Co.,  amongst  others. 
If  they  are  added  as  plaintiffs,  and  it  is  held  that  though 
the  assignee  had  no  right  to  sue,  the  deed  must  be  declared 
fraudulent  and  void  as  against  creditors,  the  added  plain- 
tiffs would  reap  a benefit. 

The  plaintiff’s  solicitor’s  idea  is,  that  if  the  Act  is 
declared  ultra  vires , the  assignment  will  still  be  effective 
at  common  law,  and  that  the  impeached  conveyance  being 
set  aside,  the  assignee  will  have  the  right  to  sell  the  pro- 
perty for  the  benefit  of  the  creditors. 

If  the  Act  is  intra  vires , sec.  7 declares  that,  subject  to  a 
named  exception,  “ the  assignee  shall  have  the  exclusive 
right  of  suing  for  the  rescission  of  agreements,  deeds,  and 
instruments,  or  other  transactions  made  or  entered  into  in 
fraud  of  creditors,”  &c. 

If  the  conveyance  has  been  made  in  fraud  of  creditors, 
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it  certainly  would  not  be  right  to  prevent  the  creditors 
reaching  it  because  of  an  uncertainty  in  the  law,  against 
which  the  Courts^can  well  protect  them. 

We  cannot  see  that  any  error  appears  in  the  judgments 
appealed  from. 

In  order  to  avoid  any  difficulty  as  to  the  status  of  the 
added  plaintiffs,  in  the  event  of  the  Act  being  declared 
ultra  vires , and  to  secure  to  the  general  body  of  creditors 
the  benefit  of  the  litigation  if  it  prove  successful,  it  must 
be  made  to  appear  in  the  amended  statement  of  claim  that 
they  sue  not  only  on  their  own  behalf  but  also  on  behalf 
of  all  the  creditors.  If  it  is  made  to  appear  at  the  trial 
that  the  defendants  ought  not  in  justice  to  bear  any  or  all 
of  the  increased  costs,  if  any,  occasioned  by  the  amend- 
ment, such  order  can  be  made  as  will  be  just. 

This  Court  in  Thorne  v.  Williams,  13  O.R.  at  p.  580, dealt 
with  the  propriety  of  making  amendments,  adding  plain- 
tiffs, where  the  right  to  recover  was  in  either  of  two,  but 
1 a doubt  existed  as  to  the  proper  plaintiff. 

We  think  the  defendant  should  have  been  content  with 
the  judgment  appealed  from,  and  that  this  motion  must 
be  dismissed,  with  costs  to  be  in  the  cause  to  the  plaintiffs 
in  any  event. 

Galt,  C.  J.,  and  MacMahon,  J.,  concurred. 

Appeal  dismissed. 
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Hussell  v.  Macdonald. 


Evidence — Examination  of  witness  on  pending  motion — Production 
of  partnership  books. 

TJpon  a pending  motion  to  restrain  the  defendant  from  receiving  any 
moneys  due  under  a certain  contract,  and  to  appoint  the  plaintiff  re- 
ceiver of  such  moneys,  an  affidavit  of  the  defendant’s  partner  was  filed 
in  answer,  and  he  was  cross-examined  upon  it  by  the  plaintiff ; he  was 
unable  to  answer  a number  of  questions  with  reference  to  the  defend- 
ant’s position  in  regard  to  the  partnership,  because  he  had  not  with  him 
the  books  of  the  partnership,  from  which  alone  the  facts  could  be 
ascertained,  and  he  refused  to  produce  such  books. 

Held,  that  he  should  be  ordered  to  attend  for  further  examination,  and 
to  produce  the  books  required,  at  his  own  expense. 

In  re  Emma  Silver  Mining  Go.,  L.  JR.  10  Ch.  194,  followed. 


[March  12, 1888. — MacMahon , «/.] 


The  plaintiff,  a judgment  creditor  of  the  defendant, 
served  upon  the  solicitor  of  the  defendant  a notice  of 
motion  for  an  injunction  restraining  the  defendant  from 
receiving  any  of  the  moneys  due  to  him  from  the  Govern-  . 
ment  of  Canada  in  respect  of  his  interest  in  the  contract 
of  A.  F.  Manning  & Co.  for  the  construction  of  the  Tay 
Canal  (in  which  contract  the  defendant  had  a one-fourth 
interest),  and  for  an  order  appointing  the  plaintiff,  William 
Augustus  Russell,  receiver,  without  emolument,  of  so  much 
of  the  moneys  coming  to  the  defendant  as  would  satisfy 
the  plaintiff’s  judgment. 

On  the  return  of  the  motion,  and  in  opposition  thereto, 
A.  F.  Manning,  the  defendant’s  partner,  filed  an  affidavit 
as  to  the  position  of  the  partnership  affairs.  He  was  cross- 
examined  before  Mr.  Bruce,  a special  examiner,  on  his 
affidavit,  but  was  unable  to  answer  a number  of  the 
questions  because  he  had  not  the  firm’s  books,  which  could 
alone  explain  the  defendant’s  position  in  regard  to  the 
partnership  assets  and  liabilities.  Manning  refused  to 
produce  the  firm’s  books,  from  which  alone  the  facts  could 
be  ascertained,  and  by  means  of  which  any  benefit  could 
be  derived  from  his  cross-examination. 

The  examiner  ruled  that  the  books  referred  to  in  Mr, 
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Manning’s  examination  should  be  produced,  but  he  refused 
to  produce  them. 

A motion  was  then  made  to  compel  Manning  to  appear 
for  further  examination  at  his  own  expense,  and  that  he 
be  ordered  to  produce  such  books  as  were  referred  to  as 
necessary  to  give  the  information  as  to  the  defendant’s 
interest  in  the  firm. 

The  motion  was  argued  before  MacMahon,  in  Court, 
on  the  10th  February,  1888. 

Judgment  was  delivered  on  the  12th  March,  1888. 

H.  W.  Mickle , for  the  motion. 

Bain,  Q.C.,  contra. 

MacMahon,  J. — It  was  said  there  was  no  authority  for 
this  motion : but  In  re  Emma  Silver  Mining  Co.,  L.  R-. 
10  Ch.  194,  where,  on  the  presentation  of  a petition  for 
winding  up,  the  secretary  of  the  company  filed  an 
affidavit  in  opposition  to  the  petition  and  was  cross- 
examined  before  a special  examiner,  and  on  his  cross-ex- 
amination was  called  on  to  produce  the  books  of  the 
company,  which  he  refused  to  do  ; Malins,  Y.  C.,  made  an 
order  for  the  production  of  the  books  and  papers  which 
they  had  had  notice  to  produce,  and  the  Court  of  Appeal 
affirmed  the  order  so  made. 

That  case  is  near  enough  in  principle  (although  the 
secretary  of  the  company  in  that  case  was  acting  for  and 
on  behalf  of  the  company  in  making  the  affidavit)  as  a 
foundation  for  the  order  asked  for  here.  But  even  with- 
out the  authority  which  that  case  affords,  I would  have 
felt  compelled  to  establish  a precedent. 

Here  the  partner  of  the  defendant  makes  an  affidavit  in 
order  to  stay  the  Court  in  granting  the  relief  which  the 
plaintiff  asks,  which  will  enable  him  to  reap  the  fruits  of 
his  judgment,  and  when  cross-examined  on  his  affidavit 
says,  “ I don’t  know  this,  nor  can  I speak  about  that  with 
certainty,  without  having  the  firm’s  books,  and  these  I 
refuse  to  produce.” 

59 — VOL.  XII.  O.P.B. 
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I order  Mr.  Manning  to  attend  for  further  examination 
before  Mr.  Bruce,  and  that  he  make,  the  production  of  the 
books  required  before  the  special  examiner,  at  his  own 
expense. 

The  question  as  to  the  receivership  can  be  mentioned 
after  the  examination  of  Manning  is  concluded. 


Guess  v.  Perry. 

Writ  of  summons — A mending  indorsement — Reserving  the  writ. 

The  writ  of  summons  was  specially  indorsed  with  a money  demand,  be- 
sides which  the  indorsement  claimed  damages  for  waste,  &c. 

The  plaintiff  obtained  an  ex  parte  order  amending  the  indorsement  by 
striking  out  the  claim  for  damages. 

Held,  that  judgment  by  default  could  not  be  entered  after  the  amend- 
ment without  re-serving  the  writ  on  the  defendant. 

[March  12,  1888. — MacMahon , J.] 

The  plaintiff’s  writ  of  summons  was  specially  indorsed 
with  a claim  for  $304.22,  the  amount  of  an  account 
rendered,  and  interest,  and  there  was  in  addition  a claim  for 
damages  for  waste,  and  for  damages  to  property  owned  by 
the  plaintiff  and  occupied  by  the  defendant. 

The  defendant  was  served  with  a copy  of  the  writ  on 
28th  November,  1887,  and  not  having  appeared,  the 
plaintiff  on  the  19th  December  applied  to  the  local  Judge 
at  Kingston  and  obtained  an  ex  parte  order  amending  the 
indorsement  on  the  writ  by  striking  out  the  claim  “ for 
damages  for  waste,”  &c.,  and  on  the  same  day,  without 
re-serving  the  writ  as  amended,  signed  final  judgment  for 
the  amount  for  which  the  writ  was  specially  indorsed. 

On  24th  December  the  defendant  moved  before  the 
local  Judge  at  Kingston  for  an  order  setting  aside  the 
judgment  and  for  leave  to  appear,  and  on  the  1st 
February  an  order  was  made  by  the  local  Judge  that 
upon  payment  of  the  costs  of  entering  judgment  and  of 
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the  application  within  ten  days  by  the  defendant,  the 
judgment  should  be  set  aside  and  the  defendant  be  at 
liberty  to  defend  by  entering  an  appearance. 

The  defendant  appealed  from  so  much  of  the  order  as 
required  him  to  pay  the  costs  of  entering  the  judgment 
and  of  the  application  to  set  the  judgment  aside,  and  the 
appeal  was  argued  before  MacMahon,  J.,  in  Chambers,  on 
the  17th  February,  1888. 

G.  R.  W.  Big  gar,  for  the  appeal. 

James  Smith,  contra. 

Judgment  was  delivered  on  the  12th  March,  1888. 

MacMahon,  J. — Judgment  could  not  be  entered  after 
amendment  without  re-serving  the  writ.  In  Bryans  v. 
Hughes , Ir.  Rep.  14  C.  L.  62,  an  amendment  to  an  indorse- 
ment on  a writ  was  made  in  Chambers ; and  notwith- 
standing the  defendant  was  represented  on  the  motion 
when  the  amendment  was  ordered  to  be  made,  yet  judg- 
ment having  been  entered  without  re-serving  the  writ  with 
the  amended  indorsement,  the  judgment  was  set  aside  with 
costs. 

The  order  of  the  local  Judge  will  stand  as  to  that  part 
setting  aside  the  plaintiff’s  judgment,  but  will  be  varied 
by  striking  out  that  portion  ordering  the  defendant  to 
pay  the  costs  of  entering  the  judgment  and  the  costs  of 
the  application  setting  the  same  aside. 

There' will  be  no  costs  of  this  appeal. 
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Kincaid  v.  Kincaid. 

Receiver  by  way  of  equitable  execution — Motion  for  in  Court  or  Chambers 
— Costs — 0.  J.  Act , sec.  17,  sub-sec.  8 , Rule  899 — Amount  of  judgment — 
Other  remedies. 

A motion  for  the  appointment  of  a receiver  by  way  of  equitable  execution 
is  properly  made  in  Court,  notwithstanding  the  language  of  the  O.  J. 
Act,  sec.  17,  sub-sec.  8,  and  rule  399,  and  the  applicant  will  not  be  re- 
stricted to  the  costs  of  a Chambers  motion. 

A judgment  for  $212.60  is  not  too  small  to  justify  the  judgment  creditor 
in  moving  for  a receiver. 

It  is  no  answer  to  such  a motion  that  the  judgment  creditor  could  probably 
make  the  amount  of  his  judgment  out  of  the  defendants  by  the  sale  under 
common  law  process  of  other  property  of  the  defendant  than  that 
sought  to  be  reached  by  the'appointment  of  a receiver. 

[March  13,  1888. — Ferguson , J.] 

The  plaintiff  in  an  alimony  action  had  obtained  judg- 
ment against  her  husband,  the  defendant,  for  payment  of  a 
quarterly  sum  for  alimony,  together  with  her  costs  of 
action,  which  were  taxed  at  $212.60.  The  defendant  paid 
the  quarterly  allowance  for  alimony,  but  failed  to  pay  the 
taxed  costs.  The  plaintiff  moved  before  Ferguson,  J., 
sitting  in  Court,  for  an  order  appointing  her  a receiver 
without  security  or  salary,  to  receive  the  residuary  share 
or  interest  which  the  defendant  was  entitled  to  under  the 
will  of  his  late  father,  until  the  amount  due  to  the 
plaintiff  for  her  said  costs,  together  with  her  costs  of  and 
incidental  to  the  motion,  should  be  satisfied. 

It  appeared  from  the  affidavits  filed  that,  apart  from 
the  funds  which  the  plaintiff  was  seeking  to  reach  by 
means  of  the  appointment  of  a receiver,  the  defendant  was 
the  owner  of  real  estate  in  this  Province  of  greater 
value  than  the  amount  of  the  plaintiff’s  claim  for 
costs,  and  that  the  plaintiff  had  issued  a fi.  fa.  lands 
and  placed  the  same  in  the  hands  of  the  sheriff  of 
the  ‘county  in  which  such  lands  lay,  and  that  the  writ 
was  alive  in  the  hands  of  the  sheriff  at  the  time  of  the 
making  of  this  application. 

E.  H.  Britton,  in  support  of  the  motion  cited  Bryant 
v.  Bull,  10  Ch.  D.  153. 
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A.  H.  Marsh  shewed  cause  and  contended  that  the 
motion  should  fail  because  the  amount  of  the  judgment 
debt  was  too  small  to  justify  the  plaintiff  in  incurring  the 
costs  of  the  appointment  of  a receiver : I.  v.  K.,  W.  N., 
] 884,  p.  63  ; and  because  the  Court  should  not  appoint  a 
receiver  by  way  of  equitable  execution  until  after  the 
judgment  creditor  has  exhausted  his  legal  remedies  and 
has  been  unable  to  thereby  satisfy  his  claim  : Exp.  Evans , 
13  Ch.  D.  at  pp.  257,  258 ; Wilson's  Judicature  Acts,  6th 
ed.  p.  347. 

He  further  contended  that  the  plaintiff  should  have 
adopted  less  expensive  proceedings,  by  way  of  garnish- 
ment : Stuart  v.  Gough,  15  0.  R 66  ; and  that  in  any 
event  the  plaintiff  should  get  only  the  costs  of  a Cham- 
bers application,  as  Rule  399  authorizes  the  making  in 
Chambers  of  all  motions  for  the  appointment  of  receivers 
under  sec.  17,  sub-sec.  8,  of  the  Judicature  Act. 

Ferguson,  J. — I cannot  say  that  this  motion  is  impro- 
perly made  in  Court ; if  I were  to  hold  that  it  is,  then  it 
would  be  necessary  'to  hold  that  all  motions  for  injunction 
or  for  a mandamus  should  be  made  in  Chambers,  for  sec. 
17,  sub-sec.  8,  of  the  Judicature  Act  and  Rule  399  apply  as 
well  to  such  motions  as  to  this  present  motion,  and  it  is 
undoubtedly  the  usual  practice  to  move  in  Court  for 
orders  for  mandamus  and  injunction. 

Neither  can  I say  that  the  plaintiff  should  be  limited  to 
the  costs  of  a garnishing  application,  for,  although  I think 
that  she  would  have  been  able  to  reach  the  funds  in 
question  by  attachment,  yet  I cannot  say  that  her 
remedy  by  attachment  is  of  so  plain  and  clear  a character 
that  she  should  be  deprived  of  any  of  hey  costs  by  reason 
of  her  having  failed  to  seek  that  remedy  rather  than  the 
one  which  she  now  seeks. 

I think  that  the  plaintiff  is  entitled  to  an  order  for  the 
appointment  of  herself  as  receiver  of  the  fund  in  question, 
as  one  of  the  now  usual  and  ordinary  methods  of  execution, 
and  it  does  not  lie  in  the  mouth  of  the  defendant  to  com- 
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plain  that  she  has  not  exhausted  all  of  her  other  remedies, 
for  it  is  her  right  to  recover  the  amount  of  her  claim  by 
that  method  which  will  enable  her  to  procure  payment 
thereof  in  the  most  speedy  manner  authorized  by  the 
practice  of  the  Court. 


McKay  y.  Atherton  et  al. 

Judgment  debtor — Committal  for  unsatisfactory  answers. 

The  defendant,  a widow,  upon  her  examination  as  a judgment  debtor 
admitted  having  lent  her  brother  $300,  and  having  in  her  house  at  the 
time  of  the  examination  $100,  which  she  refused  to  hand  over  to  apply 
on  the  judgment,  because  she  had  no  other  property  with  which  to 
support  herself  and  three  children. 

The  Judge  to  whom  an  application  to  commit  the  defendant  for  unsatis- 
factory answers  was  made,  held  that  the  facts  of  the  case  did  not  bring 
it  within  the  decisions  in  Metropolitan  L.  & S.  Co.  v.  Mara,  8 P.  R. 
355,  and  Crooks  v.  Stroud,  10  P.  R.  131.  and  without  laying  down  any 
rule,  declined,  in  the  exercise  of  his  discretion,  to  order  a committal 
without  further  information  than  was  afforded  by  the  examination. 

[March  22,  1888. — Rose , J.] 

A motion  by  the  plaintiff  to  commit  the  defendant 
Louisa  McKay,  a widow,  for  unsatisfactory  answers  upon 
her  examination  as  a judgment  debtor.  She  was  not 
represented  on  the  motion  and  it  was  said  she  had  no 
solicitor. 


J.  B.  Clarice,  for  the  motion. 

Rose,  J. — The  defendants  examination  is  put  in,  from 
which  it  appears  that  the  judgment  is  for  $120.  No 
explanation  is  given  as  to  how  a judgment  for  so  small  a 
sum  has  been  obtained  in  this  Court.  It  further  appears 
that  she  received  $500  from  the  United  Workmen — 
insurance  money  payable  upon  the  death  of  her  husband 
— that  of  this  she  has  spent  about  $160  in  purchasing 
clothing  for  herself  and  children — has  lent  her  brother 
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one  John  McDonald,  about  $300,  and  had  $100  in  the 
house  at  the  time  of  the  examination.  It  is  clear  of 
course  that  if  she  had  $100  in  the  house  and  had  spent 
$160  in  purchasing  clothing,  she  cannot  have  lent  her 
brother  more  than  $240. 

It  also  appears  that  her  chattels  are  mortgaged  to  one 
Hugh  Thompson. 

She  says  that  she  intends  to  pay  the  judgment  in  time, 
but  will  not  pay  it  now  because  she  has  nothing  to  live 
on,  or  as  she  puts  it  in  another  part  of  her  examination  : 
“I  refuse  to  hand  over  the  cash  I have,  to  pay  this  judg- 
ment at  present,  as  I have  my  three  children  to  support. 
I have  no  other  property  except  what  I have  mentioned.” 

It  appears  from  the  examination  that  $1,500,  life  assur- 
ance money,  was  paid  to  the  children  by  the  United 
Workmen,  but  it  does  not  appear  whether  or  not  it  has 
been  invested,  or  whether  or  not  now  available  for  their 
support  and  maintenance. 

I have  nothing  before  me  but  the  examination,  and 
assuming  that  the  woman  is  telling  the  truth,  I am  asked 
to  commit  her  to  gaol  because  she  will  not  apply  in  pay- 
ment of  this  judgment  all  the  money  in  her  possession, 
although  by  so  doing  she  will  leave  herself  without  any 
means  of  support.  I am  not  prepared  to  lay  down  any 
hard  and  fast  rule  as  to  when  a refusal  to  hand  over 
money  in  a debtor’s  possession  will  amount  to  an  unsatis- 
factory answer  within  the  meaning  of  the  statute.  In 
this  case,  however,  in  the  exercise  of  the  discretion  vested 
in  me,  I decline,  on  this  state  of  facts,  without  further 
information,  to  make  the  order  asked  for. 

I have  examined  the  cases  of  Metropolitan  L.  & S.  Co. 
v.  Mara , 8 P.  It.  355,  and  Crooks  v.  Stroud , 10  P.  It.  131. 
The  facts  do  not  bring  this  case  within  either  of  those  de- 
cisions. 

The  refusal  of  this  application  will  be  without  prejudice 
to  renewing  it  on  further  material,  if  the  plaintiff  be  so 
advised. 

As  no  one  shewed  cause,  there  will  be  no  costs. 
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It  would  be  better  if  any  further  motion  be  made,  that 
if  any  solicitors  acted  for  her  at  any  prior  stage  of  the 
proceedings,  they  should  be  served.  I observe  that  the 
notice  of  motion  is  addressed  to  a firm  of  solicitors,  but 
not  served  upon  them,  and  the  affidavit  of  service  states 
that  “ she  has  no  solicitors  acting  for  her  herein.” 


Pearson  v.  Essert. 

Contempt  of  court — Attachment — Judgment  debtor — Examination  of — Mar- 
ried woman — Judgment  for  costs. 

Held , that  the  defendant  was  liable  to  committal  for  contempt  in  not  at- 
tending to  be  examined  as  a judgment  debtor,  although  she  was  a mar- 
ried woman  and  the  judgment  was  one  for  costs.  Her  imprisonment 
under  such  committal  would  not  be  an  imprisonment  for  non-payment 
of  costs. 

[March  20,  1888. — Ferguson , J.] 

Motion  by  the  plaintiff  to  commit  the  defendant  for 
her  contempt  in  not  attending  for  examination  as  a judg- 
ment debtor,  upon  proper  service  of  appointment  and 
subpoena.  The  plaintiff’s  judgment  was  for  the  recovery 
of  land  and  for  payment  of  costs,  and  the  defendant  was  a 
married  woman. 

F.  E.  Hodgins,  for  the  plaintiff,  referred  to  Metropolitan 
L.  & S.  Co.  v.  Mara , 8 P.  R.  355 ; Re  M.,  46  L.  J.  Ch.  24, 
25;  Campbell  v.  Martin , 11  P.  R.  509. 

No  one  appeared  on  behalf  of  the  defendant. 

Ferguson,  J. — I am  of  the  opinion  that  the  defendant, 
though  a married  woman,  is  liable  to  attachment  for  the 
contempt.  I am  also  of  the  opinion  that  her  attachment 
for  the  contempt  will  not  be,  if  it  in  fact  takes  place,  an 
imprisonment  for  non-payment  of  costs,  although  the 
examination  upon  the  judgment  is  for  the  purpose  of 
recovering  a sum  of  costs  on  the  judgment.  She  should 
have  attended  for  examination.  She  offers  no  excuse  for 
not  attending  and  is  in  contempt.  The  order  may  go. 


Order  accordingly. 
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Hurst  et  al.  v.  Barber  et  al. 

Discovery — Rule  235— Preliminary  issue. 

In  an  action  against  the  defendants,  as  executors  and  residuary  legatees 
under  a will,  for  a declaration  that  the  will  should  not  be  admitted  to 
probate  on  the  ground  that  it  was  altered  after  execution,  and  for  ad- 
ministration and  partition  : 

Held,  that  the  case  came  within  rule  235,  and  until  the  plaintiffs  estab- 
lished the  alteration  charged,  they  were  not  entitled  to  discovery  of 
instruments  affecting  the  estate  of  the  testator. 

[March  19,  1888.—  Boyd,  0.] 

The  plaintiffs  were  legatees  under  a will,  and  brought 
this  action  to  have  it  declared  that  because  of  the  inter- 
lineation of  the  word  “ between  ” in  a certain  part  of  the 
will  it  should  not  be  admitted  to  probate ; and  for  adminis- 
tration and  partition  of  the  estate.  The  effect  of  intro- 
ducing the  word  “between”  was  to  leave  the  residuary 
estate  to  be  divided  between  the  two  executors,  who  were 
the  defendants.  The  plaintiffs  charged  that  the  will 
was  altered  after  it  was  signed  by  the  testator,  who  died 
on  the  7th  January,  1888. 

The  Master  in  Chambers  made  an  order  upon  the  appli- 
cation of  the  plaintiffs  directing  the  production  by  the 
defendants  of  the  mortgages  and  other  securities  and 
books  of  the  testator  which  came  to  their  hands  as 
executors. 

The  defendants  appealed  from  this  order,  and  the 
appeal  was  argued  before  Boyd,  C.,  in  Chambers,  on  the 
19th  March,  1888. 

Hoyles,  for  the  defendants.  The  only  or  at  all  events  the 
preliminary  issue  is  whether  the  word  “ between  ” in  the 
will  should  be  struck  out,  and  to  this  these  documents 
cannot  be  relevant.  That  is  the  one  essential  question 
and  till  it  is  determined  there  should  be  no  scrutiny  into 
the  estate;  Rule  235,  O.  J.  Act;  MacGregor  v.  McDonald r 
11  R R.  386  ;£ Bray  on  Discovery,  p.  24 ; Parker  v.  W ellsi 
18  Ch.  D.  477 ; Re  Leigh,  6 Ch.  D.  256.  The  plaintiffs  are 
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not  entitled  to  administration  or  partition  now ; a year  in 
one  case  and  six  months  in  the  other  must  elapse  from 
testator’s  death : Grant  v.  Grant , 9 P.  R.  211. 

Bain , Q.C.,  contra.  The  executors  if  defeated  would  be 
liable  to  have  the  estate  taken  out  of  their  hands.  What  are 
the  plaintiffs’  rights  as  to  the  will  ? They  say  it  is  not  the 
will  of  the  testator  ; they  desire  to  know  the  extent  of 
the  estate  and  what  passes  to  the  executors  under  the 
residuary  devise.  It  is  material  to  know  the  amount  and 
character  of  the  estate.  The  general  rule  as  to  discovery 
is  laid  down  in  Chichester  v.  Donegall,  L.  R.  5 Oh.  497. 

Judgment  was  delivered  at  the  close  of  the  argument. 

Boyd,  C. — The  case  is  within  Rule  235  of  the  J udica- 
ture  Act.  The  right  to  discovery  depends  upon  whether 
the  plaintiffs  shall  make  good  what  they  claim ; I do  not 
see  how  discovery  of  instruments  affecting  property  which 
the  testator  had  can  help  the  plaintiffs  to  shew  that  the 
will  was  altered  after  execution.  The  Courts  in  England 
have  passed  upon  this  question : the  remarks  of  Bowen, 
L.  J.,  in  Leitch  v.  Abbott , 31  Ch.  D.,  at  pp.  377-9  ; and  of 
Cotton,  L.  J.,  in  Fennessy  v.  Clark , 32  Sol.  J.  74,  may  be 
referred  to.  Until  the  plaintiffs  establish  their  right,  the 
application  for  discovery  is  premature.  The  appeal  is 
.allowed  ; costs  to  defendants  in  any  event. 
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Adamson  v Adamson  et  al. 

Jury  notice — Equitable  issues — C.  L.  P.  Act , sec.  257 — Disagreement  of 
jury — New  trial. 

Where  equitable  issues  are  raised  a jury  is  not  of  right  but  of  grace  under 
sec.  257  of  the  C.  L.  P.  Act. 

And  where,  in  an  action,  brought  under  an  order  of  the  Court  made  in  a 
former  action,  to  try  the  plaintiff’s  right  as  against  the  now  defendants 
to  the  possession  of  certain  land  recovered  in  that  action,  equitable 
issues  were  raised,  and  the  case  had  been  once  tried  before  a jury,  who 
had  disagreed  : 

Held,  that  an  order  striking  out  the  jury  notice  was  properly  made. 

[March  19,  1888.—  Boyd,  C.] 

This  was  an  action  brought  to  try  the  plaintiff’s  right 
to  certain  land,  pursuant  to  an  order  made  by  Boyd,  C.,  in 
a former  suit  of  Adamson  v.  Adamson.  The  plaintiff  was 
awarded  possession  of  the  same  land  against  the  defendant 
in  that  suit,  but  the  sheriff  was  unable  to  execute  a writ 
of  hab.  fac.  poss.  directed  to  him,  by  reason  of  the  present 
defendants  being  in  possession,  and  upon  his  application 
the  order  in  the  former  suit  was  made,  and  this  action 
brought  under  it. 

Upon  an  application  to  change  the  place  of  trial  it  was 
determined  by  the  Chancery  Divisional  Court  that  this 
was  not  an  action  of  ejectment. 

The  case  was  tried  before  Street,  J.,  and  a jury  at  the 
Toronto  Winter  Assizes,  1888,  when  the  jury  disagreed  as 
to  some  of  the  questions  submitted.  At  the  opening  of 
the  case  application  was  made  to  the  trial  Judge  to  dis- 
pense with  the  jury,  but  he  refused  to  do  so. 

After  the  trial  a motion  was  made  to  the  Chancery 
Divisional  Court  to  enter  judgment  for  the  plaintiff  upon 
the  findings  as  to  which  the  jury  agreed.  This  motion 
was  refused,  and  the  case  sent  back  for  a new  trial  with- 
out prejudice  to  any  motion  to  strike  out  the  jury  notice. 

The  plaintiff  applied  to  the  Master  in  Chambers  for  an 
order  striking  out  the  jury  notice  on  the  ground  that 
equitable  issues  were  raised  by  the  pleadings. 
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The  questions  raised  were,  whether  the  defendants  had 
acquired  title  by  possession ; as  to  the  proper  construction 
of  a trust  deed  under  which  both  the  plaintiff  and 
defendants  claimed ; and  as  to  the  claim  of  the  defendants 
for  rents  and  profits  received  by  the  plaintiff  as  trustee 
for  them. 

The  Master  in  Chambers  made  the  order  striking  out 
the  jury  notice,  from  which  the  defendants  appealed.  The 
appeal  was  argued  before  Boyd,  C.,  in  Ghambers,  19th 
March,  1888. 

Osier , Q.C.,  for  the  appeal.  The  question  of  the  con- 
struction of  the  trust  deed  arises  only  after  the  question 
of  fact  as  tov  possession  is  passed  on  by  a jury ; the 
question  is  one  of  the  nature  of  possession  and  is  proper 
to  be  submitted  to  a jury ; the  issue  also  involves  the 
question  of  the  credibility  of  the  witnesses  ^ the  main 
question  is  one  of  fact  and  should  be  tried  by  a jury : 
Temperance  Colonization  Society  v.  Evans , 12  P.  B.  48, 
379  ; West  v.  White,  4 Ch.  D.,  at  p.  634;  Re  Martin , 20 
Ch.  D.,  at  p.  370.  Because  one  jur\^  has  disagreed,  the 
case  should  not  be  taken  from  another  jury. 

J.  Maclennan,  Q.C.,  contra.  The  disagreement  of  the 
jury  is  a sufficient  reason  to  support  the  Masters  decision  ; 
but  besides  that,  this  is  a case  in  which  equitable  issues 
are  raised  by  the  pleadings,  and  such  a case  is  under  secs. 
257  and  258  of  the  C.  L.  P.  Act  to  be  tried  without  a jury. 
These  sections  are  made  applicable  by  sec.  45  of  the  O.  J. 
Act.  The  question  for  trial  is  a single  one — whether  the 
plaintiff  is  to  recover  this  property  or  not.  If  authority 
is  needed,  Farran  v*Hunter,  12  P.  B.  324,  and  Fraser  v. 
Johnston,  12  P.  B.  113,  are  directly  in  point. 

Osier,  in  reply,  referred  to  Conmee  v.  Canadian  Pacific 
R.  W.  Co.,  12  A.  B.  744;  and  also  contended  that  the 
matter  was  res  judicata  by  the  decision  of  the  trial  J udge 
to  retain  the  jury. 

Judgment  was  delivered  at  the  end  of  the  argument. 


XII.]  ADAMSON  V.  ADAMSON.  471 

Boyd,  C. — The  rule  is  not  to  interfere  unless  the  order 
appealed  from  is  clearly  wrong  ; here  I think  the  Master 
was  right  and  the  jury  notice  properly  struck  out.  This 
is  a peculiar  case;  it  is  a proceeding  at  the  close  of  a 
lengthened  litigation — in  effect,  a sort  of  interpleader 
quoad  this  land.  The  full  Court  were  of  opinion  that  it 
is  not  an  action  of  ejectment ; it  is  a proceeding  instituted 
by  the  direction  of  the  Court  to  try  a question  arising  out 
of  a previous  action.  Besides  these  considerations,  there 
are  undoubtedly  equitable  issues  raised.  It  cannot  be 
said  that  either  party  would  have  the  right  to  a jury  ; 
where  there  are  equitable  issues  a j ury  is  not  of  right  but 
of  grace  under  sec.  257  of  the  C.  L.  P.  Act ; so  that  a jury 
should  not  have  been  claimed  in  the  first  instance.  That 
mode  of  trial  has  been  attempted,  and  it  has  failed; 
another  disagreement  will  not  improbably  be  the  result  of  a 
new  trial  with  a jury.  There  having  been  one  trial  by 
jury,  and  there  being  no  inherent  right  to  a jury,  the  case 
should  not  go  down  again  in  that  way.  The- Court  desires 
to  see  its  order  for  the  determination  of  this  question  by 
the  trial  of  an  action,  obeyed  as  speedily  as  possible  by  a 
decision  one  way  or  the  other.  The  order  of  the  Master 
will  be  affirmed  ; costs  to  the  plaintiff  in  any  event. 

Note. — Application  was  made  for  leave  to  carry  this  matter  to  the 
Court  of  Appeal,  which  being  refused  by  the  Chancellor,  another  applica- 
tion for  leave  was  made  to  the  Court  of  Appeal,  which  was  also  refused. 
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Archer  v.  Severn. 

Security  for  costs — Appeal  to  Supreme  Court  of  Canada — Amount — 

R.  S.  C.  ch.  135,  sec.  46. 

The  Court  has  no  discretion  to  increase  the  amount  of  security  on  appeal 

to  the  Supreme  Court  of  Canada,  fixed  by  R.  S.  C.  ch.  135,  sec.  46,  at 

$500,  because  of  the  number  of  respondents. 

[April  5,  1888. — Osier,  J.  A.] 

The  executors  of  John  Severn,  desiring  to  appeal  to  the 
Supreme  Court  of  Canada  from  the  judgment  of  the 
Court  of  Appeal  pronounced  on  the  6th  March,  1888,  gave 
security  to  the  amount  of  $500,  and  now  applied  under 
sec.  46  of  the  Supreme  and  Exchequer  Courts  Act,  It.  S.  C. 
ch.  125,  to  have  the  appeal  allowed. 

Snelling,  Walter  Barwick,  and  W.  M.  Douglas,  for  three 
respondents,  all  in  different  interests,  and  represented  by 
different  solicitors,  objected  that  $500  was  not  sufficient 
security  for  the  costs  of  the  respondents;  referring  to 
Imperial  Bank  v.  Bank  of  Hindustan,  L.  R.  1 Ch.  437. 

Hamilton  Cassels,  for  the  appellants,  contended  that 
under  the  wording  of  sec.  46  the  amount  of  security  could 
not  be  increased  ; if  the  security  furnished  for  that  amount 
is  “ proper  security  to  the  satisfaction  of  the  Judge,”  the 
appeal  must  be  allowed.  He  cited  Bolster  v.  Cochrane , 2 
Ch.  Chamb.  R,  at  p.  332. 

Osler,  J.  A.,  held  that  he  had  no  power  to  increase  the 
amount  of  the  security.  There  was  only  one  appeal ; the 
section  in  question  fixed  the  amount  of  $500,  and  gave  the 
Court  no  discretion  to  increase  the  amount  because  of  the 
number  of  respondents. 
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Mills  y.  Mills. 


Foreign  commission — Evidence  of  party — Alimony  action — Criminal 
proceedings. 

There  is  no  hard  and  fast  rule  as  to  the  granting  or  refusing  of  a foreign 
commission  ; it  is  a matter  of  discretion  ; but  in  the  case  of  the  exam  - 
ination  of  a party  being  sought  the  Court  will  be  more  circumspect  than 
in  the  case  of  an  ordinary  witness. 

In  an  action  of  alimony  where  there  were  allegations  of  cruelty,  and  the 
plaintiff  had  also  instituted  criminal  proceedings  for  bigamy  against  the 
defendant,  who  had  left  the  jurisdiction  and  applied  to  be  examined 
abroad ; 

Held,  that  the  defendant  was  a necessary  witness  and  that  the  reason 
given  by  him  for  not  being  able  to  attend  the  trial,  viz.,  that  he  was 
afraid  to  return  to  the  jurisdiction  on  account  of  the  criminal  proceed- 
ings, was  sufficient ; and  a commission  was  ordered. 

[April  9,  1888. — Boyd,  C\] 


This  was  an  action  of  alimony.  The  defendant,  the 
husband  of  the  plaintiff,  was  in  Port  Huron,  U.  S.  A.,  and 
applied  for  an  order  to  have  his  evidence  taken  there  on  com- 
mission, alleging  that  he  could  not  come  into  Ontario  to  attend 
the  trial  because  of  a charge  of  bigamy  pending  against 
him,  at  the  instance  of  his  wife,  upon  which  he  had  been 
arrested,  but  released  on  bail,  and  had  then  departed  to  the 
United  States.  The  defendant  did  not  himself  make  an 
affidavit  upon  the  application,  but  his  solicitor  swore  to  the 
merits  of  his  defence,  and  to  the  reasons  why  he  could  not 
come  into  the  jurisdiction. 

The  statement  of  claim  alleged  adultery,  cruelty,  and 
desertion  on  the  part  of  the  husband,  and  the  defence  alleged 
adultery  on  the  part  of  the  wife.  The  plaintiff,  in  her 
affidavit  filed  in  answer  to  the  application,  denied  the 
charges  of  adultery  ; and  she  and  her  solicitor  swore  that 
they  believed  it  to  be  absolutely  necessary  for  the  sake  of 
justice  that  the  defendant  should  be  personally  examined 
in  Court. 

The  Master  in  Chambers  refused  to  make  an  order  for  a 
commission,  and  the  defendant  appealed. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers  on 
the  9th  April,  1888. 
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Hoyles,  for  the  appeal. 

F.  E.  Hodgins,  contra. 

Berdan  v.  Greenwood,  20  Ch.  D.  764 ; Lawson  v.  Vacuum 
Brake  Co.,  27  Ch.  D.  137;  Langen  v.  Tate,  24  Ch.  D. 
522  ; The  Parisian,  13  P.  D.  16  ; Price  v.  Bailey,  6 P 
It.  256;  Taylor  on  Evidence,  Blackstone  ed.,  465;  were 
referred  to. 

Judgment  was  delivered  at  the  close  of  the  argument. 

Boyd,  C. — The  granting  or  withholding  of  a foreign 
commission  is  a matter  which  rests  in  the  discretion  of  the 
Court.  There  is  no  hard  and  fast  rule  except  that  in  the 
case  of  a party  the  Court  will  be  more  circumspect.  In 
alimony  suits  the  husband  and  wife  are  necessary  witnesses, 
especially  where  cruelty  is  alleged,  as  in  this  case.  That 
removes  one  ground  of  objection  ; the  pleadings  shew  that 
the  issues  are  such  that  the  defendant  will  be  a material 
witness  on  his  own  behalf.  The  next  question  is,  has  a 
case  of  necessity  been  made  for  examination  on  commission 
abroad  instead  of  in  open  Court  ? There  can  be  no  doubt 
that  the  defendant  is  afraid  to  return  to  the  j urisdiction, 
and  for  good  reason.  It  may  be  in  the  interest  of  criminal 
justice  that  he  should  return,  and  it  seems  likely  from  his 
present  attitude  that  the  charge  of  bigamy  is  well  founded; 
but  I am  only  concerned  to  do  justice  in  this  action,  and 
I must  determine  that  the  defendant  has  shewn  a 
strong  reason  for  not  attending  as  a witness  at  the  trial. 
As  a party  to  the  action,  he  would  not  have  the  privilege 
of  a wdtness  attending  upon  subpoena.  The  plaintiff  has 
herself  instituted  the  criminal  proceedings,  and  the  object- 
ion does  not  therefore  come  well  from  her ; the  defendant 
has  good  reason  for  saying  that  the  action  of  his  wife  has 
prevented  him  from  returning  to  Ontario.  In  a recent 
case  before  the  Queen’s  Bench  Division  in  England,  noted 
in  the  Law  Times  Journal  of  the  28th  January,  1888,  (vol. 
84  p.  22 6)  Light  v.  The  Governor  and  Company  of  the 
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Island  of  Anticosti,  the  Divisional  Court  laid  down  the  rule 
that  a party  must  shew  a strong  primd  facie  case  why  he 
should  not  attend  to  be  examined  at  the  trial.  Here 
although  the  defendant  does  not  himself  make  an  affidavit, 
the  pleadings  and  the  circumstances  shew  strong  and  posi- 
tive reasons  why  the  defendant  should  not  attend.  He 
cannot  come  into  Ontario,  but  he  is  entitled  to  give  hi& 
version  of  the  facts  in  dispute,  and  in  the  interests  of  jus- 
tice his  mouth  should  not  be  shut.  The  commission  will 
therefore  go.  The  appeal  is  allowed  upon  condition  of  the 
expenses  of  the  plaintiff’s  solicitor  in  attending  at  Port 
Huron  being  paid  by  the  defendant.  The  Master  of  this 
Court  at  Sarnia  will  attend  at  Port  Huron  to  take  the 
evidence.  There  will  be  no  stay  of  the  trial,  and  the  costs 
will  be  to  the  plaintiff  in  the  cause. 


Re  Jackson — Massey  v.  Crookshanks. 


Infant — Defendant  qua  executor — Service  on  official  guardian. 

Held,  that  administration  proceedings  taken  against  an  infant  co-executor 
without  observing  the  usual  practice  of  serving  |the  official  guardian 
were  invalid. 

The  provisions  of  the  rules  and  general  orders  as  to  service  in  case  of 
infancy  apply  whether  the  infant  be  a sole  or  a joint  defendant,  and 
whether  he  be  sued  personally  or  in  a representative  capacity. 

[April  16,  1888. — Boyd,  C.l 

Motion  by  the  plaintiff  to  confirm  the  proceedings  in 
an  administration  matter,  in  which  an  infant  was  made  a 
defendant  as  a co-executor  with  an  adult,  the  official  guar- 
dian not  having  been  served,  as  provided  by  Rule  36,  0.  J. 
Act. 

The  motion  was  argued  in  Chambers,  9th  April,  1888. 

W.  H.  Blake,  for  the  plaintiff 

J.  Hoskin,  Q.O.,  official  guardian,  contra. 

Judgment  was  delivered  16th  April,  1888. 
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Boyd,  C. — Administration  proceedings  have  been  taken 
in  this  matter  against  executors,  of  whom  one  is  an  infant, 
without  observing  the  usual  practice  of  serving  the  official 
guardian.  It  is  justified  by  reference  to  the  old  law,  and 
especially  to  the  language  of  Holt,  C.  J.,  in  Goan  v.  Bowles, 
Carth.  at  p.  124.  He  is  there  reported  to  have  said  that, 
where  there  are  several  executors  defendants,  of  whom  one 
is  an  infant,  the  act  of  one  shall  conclude  his  companion, 
and  therefore  the  general  appearance  per  attornatum  is 
good  for  all  of  them  ; and  he  denied  that  the  reason  was 
because  they  were  in  auter  droit.  In  this  dictum  he 
recognized  and  extended  what  was  (in  1669)  decided  in 
Foxwist  v.  Tremain , 1 Mod.  47,  72,  and  296,  in  which  a 
majority  of  the  Court  held  that  if  there  be  several  execu- 
tors they  may  all  sue  jointly  by  attorney,  although  some 
are  infants.  Twisden,  J.,  dissented,  and  contended  fortiter 
that  in  no  case  shall  an  infant  sue  or  be  sued,  either  in  his 
own  or  in  auter  droit  by  attorney.  Touching  the  matter 
of  practice  now  before  me,  however,  he  said  : “ It  is  agreed 
that  if  an  infant  be  defendant  with  others  of  full  age,  he 
cannot  appear  by  attorney.”  He  no  doubt  refers  to  a case 
not  cited  there  of  Weld  v.  Rumney,  Style  318,  decided  in 
1651,  where  against  his  argument,  of  counsel  for  the  defen- 
dant in  error,  it  was  held  in  an  action  against  two  execu- 
tors, of  whom  one  was  an  infant,  it  was  error  to  appear  and 
plead  by  attorney,  because  he  ought  to  have  done  it  by 
guardian.  One  of  the  Judges  in  Foxwist  v.  Tremain 
(Rainsford,  J.)  said  he  had  heard  of  no  authority  against 
what  they  were  deciding  ; yet  there  is  a case  in  1647  which 
supports  the  judgment  of  Twisden,  J.  That  is  Offley  v. 
Jenney,  3 Ca.  in  Ch.  72,  S.  C.,  Nels.  45,  where  a demurrer 
was  allowed  because  one  of  the  plaintiffs,  an  infant,  being 
co-executor  with  the  adult  plaintiffs,  did  not  charge  in  the 
bill  by  his  guardian.  But  in  1715  the  dictum  of  Holt,  C.  J., 
and  the  principle  of  the  decision  in  Foxwist  v.  Tremain 
were  overruled,  after  much  deliberation,  by  the  whole 
Court  on  error  from  the  C.  B.  in  Frescobaldi  v.  Kinaston , 
Fitzg.  1,  and  very  much  better  in  1 Barnard  B.  R.  4 and  23, 
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•and  also  in  2 Str.  783,  where  the  unanimous  judgment  was, 
that  the  disability  of  an  infant  was  adherent  to  his  person, 
and  that  he  had  no  power  by  law  to  make  an  attorney, 
and  that  an  infant  executor,  though  sued  with  others  of 
full  age,  could  not  appear  by  attorney.  This  case  settled 
the  law,  so  that  in  Toller  on  Executors  it  is  laid  down  “ of 
-co-executors,  if  some  are  of  full  age  and  others  infants, 
the  action  may  be  against  them  all ; but  the  latter  cannot 
appear  by  attorney,  but  must  appear  by  guardian pp. 
471-2,  7th  ed.,  1838. 

I have  no  doubt  that  the  provisions  of  the  Rules  and 
{general  Orders  as  to  service  in  cases  of  infancy  apply, 
whether  the  infant  be  a sole  or  a joint  defendant,  and 
whether  he  be  sued  personally  or  in  a representative 
capacity.  The  • scope  of  investigation  in  administration 
actions  against  an  infant  executor,  as  conducted  in  modern 
practice,  is  pointed  out  in  Re  Games , 31  Ch.  JD.  147,  but  1 
deal  with  nothing  more  now  than  the  neat  point  raised. 
The  proceedings  in  this  Court  against  the  infant  defendant 
appear  to  me  invalid,  and  the  costs  of  the  official  guardian 
in  regard  to  this  objection  should  be  paid  by  the  plaintiff. 
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Gibbons  v.  Darvill  et  al. 

Parties — Action  to  set  aside  conveyance  as  fraudulent — Grantor  a necessary 

party. 

Since  the  Judicature  Act,  in  an  action  by  a simple  contract  creditor, 
claiming  merely  to  set  aside  a conveyance  as  fraudulent  against 
creditors,  the  debtor  and  grantor  is  a necessary  party  as  well  as  the 
grantee. 

[April  6 and  14,  1888. — Rose , J.] 

The  plaintiff,  a simple  contract  creditor  of  the  defendant 
Darvill,  sued  an  behalf  of  himself  and  all  other  creditors 
to  set  aside  a fraudulent  conveyance  from  Darvill  to  the 
defendant  McIntyre.  The  statement  of  claim  alleged  that 
the  plaintiff  > was  a creditor  of  Darvill  to  the  amount  of 
$1,500  in  respect  of  three  promissory  notes,  and  that  Dar- 
vill, with  intent  to  defraud  his  creditors,  conveyed  or  pur- 
ported to  convey  certain  lands  to  the  defendant  McIntyre, 
who  took  the  conveyance  with  full  knowledge  of  such  in- 
tent. 

The  prayer  of  the  statement  of  claim  was  that  the  con- 
veyance might  be  set  aside,  and  declared  fraudulent  and 
void  as  against  the  plaintiff  and  the  other  creditors,  or  that 
the  defendant  McIntyre  might  be  ordered  to  pay  the  out- 
standing purchase  money  of  the  lands  into  Court  for  the 
benefit  of  the  plaintiff  and  the  other  creditors,  and  for  an 
injunction  to  restrain  payment  of  the  purchase  money  by 
McIntyre  to  Darvill. 

The  writ  of  summons  issued  the  10th  of  June,  1887,  and 
the  statement  of  claim  was  delivered  the  13th  of  September 
following,  and  on  the  22nd  of  September  the  defendant 
McIntyre  delivered  his  statement  of  defence. 

On  the  13th  March,  1888,  an  ex  parte  order  was  granted 
on  the  application  of  the  plaintiff  by  one  of  the  local 
Judges  at  London,  striking  out  of  the  writ  and  all  proceed- 
ings the  name  of  the  defendant  Darvill,  who  had  died 
since  the  writ  issued. 

The  defendant  McIntyre  appealed  from  this  order.  The 
appeal  was  argued  6th  April,  1888. 
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Hoyles , for  the  appeal,  referred  to  Rules  103,  104,  and 
406  ; Pyper  v.  Cameron , 13  Gr.  at  p.  136  ; Miller  v.  Hall 
40  N.  Y.  Sup.  262 ; and  D&nielVs  Ch.  Pr.,  Am.  ed.,  p.  256. 

Shepley,  for  the  plaintiff,  relied  on  Bump  on  Fraudulent 
Conveyances,  p.  548,  and  Rule  170. 

Rose,  J.,  allowed  the  appeal,  holding  that  the  ex  parte 
order  was  improper,  and  that  upon  the  pleadings  as  framed 
the  defendant  Darvill  or  his  estate  ought  to  be  represented 
in  the  action  ; but  gave  leave  to  the  plaintiff  to  make  any 
special  application  that  he  might  be  advised  in  order  to  get 
rid  of  the  representation  of  Darvill. 

Pursuant  to  such  leave  on  the  14th  of  April  Shepley 
moved  for  an  order  to  amend  the  statement  of  claim  by 
striking  out  from  it  all  claim  to  relief  other  than  merely 
to  set  aside  the  conveyance  in  question,  as  fraudulent  and 
void  as  against  the  plaintiff  and  other  creditors,  and  also  by 
striking  out  the  name  of  the  defendant  Darvill ; citing  in 
support  of  the  motion  Longeway  v.  Mitchell , 17  Gr.  190. 

Hoyles , contra. 

Rose,  J. — I have  conferred  with  the  Chancellor,  and  we 
agree  that  under  the  Judicature  Act  a different  practice 
prevails  to  that  acted  upon  in  Longeway  v.  Mitchell. 
Now  all  persons  interested  should  be  parties  to  the  record,  so 
that  the  whole  matter  may  be  disposed  of  at  one  time.  It 
is  no  longer  proper  for  a simple  contract  creditor  to  bring 
an  action  against  an  alleged  fraudulent  grantee  alone, 
claiming  merely  to  set  aside  the  conveyance ; the  debtor 
and  grantor  should  also  be  a party. 

Application  refused  with  costs. 
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Glass  v.  Gra^t  et  al. 

Pleadings — Summary  application  to  set  aside — Demurrer — Res  judicata — 
Counter-claim  against  third  party. 

As  a general  rule  pleadings  should  not  be  set  aside  on  summary  applica- 
tions unless  so  plainly  frivolous  or  indefensible  as  to  invite  excision. 
Where  a matter  is  doubtful  or  difficult  it  is  better  to  leave  the  objecting 
party  to  demur ; and  even  if  the  pleading  appears  to  be  demurrable, 
that  is  not  a sufficient  reason  for  expunging  it  from  the  record. 

And  where,  in  an  action  by  the  assignee  of  C.  for  the  benefit  of  his  credi- 
torsunder  48  Vic.  ch.  26,  (0.)  stated  to  be  brought  for  the  benefit  of  one. 
of  such  creditors,  the  F.  Bank,  to  set  aside  a mortgage  made  to  the 
defendants,  as  fraudulent  and  preferential,  a judgment  for  foreclosure  of 
the  mortgage  obtained  against  the  plaintiff  was  pleaded  as  a bar  to  the 
action,  and  a counter-claim  was  asserted  for  payment  by  the  F.  Bank 
of  certain  moneys  alleged  to  be  due  to " the  defendants,  a motion  to 
strike  out  such  defence  and  counter-claim  was  refused,  and  the  plaintiff 
was  left  to  deihur. 

Semble , that  the  counter-claim  was  not  inadmissible. 

[April  18,  1888. — Boyd,  C.] 

■ 

An  application  by  the  plaintiff  to  strike  out  part  of  the 
statement  of  defence  and  the  whole  of  the  counter-claim 
was  referred  by  one  of  the  local  Judges  at  London  to  a 
Judge  in  Chambers,  and  was  argued  before  Boyd,  C.,  on 
the  16th  April,  1888. 

The  action  was  brought  by  the  assignee  under  48  Vic. 
ch.  26  (0).,  for  the  benefit  of  the  creditors  of  Benjamin 
Cronyn,  against  the  defendants  as  trustees  under  a marriage 
settlement. 

The  statement  of  claim  stated  that,  prior  to  the  assign- 
ment to  the  plaintiff,  Cronyn  mortgaged  certain  lands  of 
his  to  the  defendants,  and  charged  that  there  was  no  con- 
sideration for  such  mortgage,  but  that  it  was  made  with 
intent  to  defeat,  delay,  and  prejudice  creditors,  and  to  give 
the  defendants  a preference  over  other  creditors.  It  was 
also  stated  that  the  action  was  brought  for  the  benefit  of 
the  Federal  Bank  of  Canada,  creditors  of  Cronyn.  The 
prayer  was  that  the  mortgage  should  be  declared  fraudulent 
and  void. 

The  statement  of  defence  denied  the  fraudulent  intent 
charged,  and  besides  alleged  that  after  the  assignment  to 
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the  plaintiff  the  defendants  brought  an  action  for  fore- 
closure of  the  mortgage  in  question,  making  the  plaintiff  a 
defendant  in  such  action,  and  that  such  proceedings  were 
had  that  judgment  for  foreclosure  was  obtained  and  a 
report  made  thereunder,  and  the  defendant  pleaded  such 
judgment  and  report  as  a bar  to  this  action.  And  by  way 
of  counter-claim  the  defendant  set  up  a claim  against  the 
Federal  Bank  (for  whose  benefit  the  action  was  brought) 
for  moneys  of  the  trust  estate  which  were  confided  to 
Cronyn  as  a solicitor,  and  which,  as  they  alleged,  he  mis- 
applied and  used  in  payment  of  a debt  to  the  Federal 
Bank,  with  knowledge  on  the  part  of  the  bank  that  such 
moneys  were  trust  moneys  and  were  so  misapplied ; and 
they  also  asked  to  prove  against  the  estate  of  Cronyn  in 
the  hands  of  the  plaintiff  for  the  sums  so  misapplied  by 
Cronyn. 

The  motion  was  to  strike  out  the  part  of  the  defence 
which  set  up  the  foreclosure,  judgment  as  a bar  to  this- 
action,  and  the  whole  of  the  counter-claim. 

Hellmuth , for  the  plaintiff. 

J.  Maclennan,  Q.C.,  for  the  defendants,  submitted  to 
have  the  part  of  the  counter  claim  asking  to  prove  against 
the  estate  struck  out,  but  opposed  the  motion  in  other 
respects. 

Boyd,  C. — As  a general  rule  I think  the  Judge  should 
be  chary  in  setting  aside  defences  on  a summary  applica- 
tion, unless  the  pleading  is  so  plainly  frivolous  or  inde- 
fensible as  to  invite  excision.  Where  a matter  is  doubtful 
or  difficult  it  is  better  to  leave  the  objecting  party  to 
demur  than  by  a chambers  order  striking  out  to  limit  the 
other  side  in  his  right  of  appeal.  Here  I should  not  be 
disposed  to  uphold  the  defence  complained  of  on  demurrer,, 
but  that  does  not  appear  to  me  to  be  a sufficient  reason  for 
expunging  it  from  the  record.  I therefore  leave  the 
plaintiff  to  demur,  if  he  is  so  advised,  and  will  give  him 
leave  to  reply  and  demur,  if  he  asks  it. 


^82  ONTARIO  PRACTICE  REPORTS.  [VOL. 

I do  not  regard  the  counter-claim  as  an  inadmissible 
defence,  if  the  part  relating  to  proof  against  the  estate  of 
the  insolvent  is  struck  out.  This  was  agreed  to  by  Mr. 
Maclennan  on  the  argument.  It  is  premature  now  to 
discuss  the  method  of  trial,  and  I do  not  prejudice  any 
subsequent  application  for  this  purpose.  Costs  of  this 
motion  will  be  in  the  cause. 


Hackett  v.  Bible. 

Solicitor  and  client — Authority  of  solicitor  to  settle — Variation  of  inter - 
' pleader  order. 

A solicitor  retained  to  collect  a debt  is  not  entitled  to  interplead  without 
a further  retainer  for  that  purpose,  but  being  so  retained  he  has  the 
ordinary  rights  of  solicitors  as  in  other  contested  cases. 

And  where  solicitors  properly  representing  the  claimant  and  the  execution 
creditors  in  an  interpleader  made  an  arrangement  by  which  $441  of  the 
claim  made  and  provided  for  in  the  interpleader  order  was  abandoned, 
and  the  sheriff,  by  the  direction  and  consent  of  both  the  solicitors,  in 
good  faith  distributed  $441  among  the  creditors  entitled,  and  paid  only 
the  balance  into  Court,  instead  of  the  whole  proceeds  of  the  sale,  as 
directed  by  the  interpleader  order,  which  was  not  amended  : 

Held,  that  the  solicitors  had  authority  to  make  such  a variation  of  the 
order,  and  the  sheriff  was  justified  in  acting  upon  it ; and  it  made  no 
difference  that  the  interpleader  order  was  a consent  order,  for  it  was  an 
interlocutory  order,  and  the  variation  did  not  affect  third  parties. 

[April  18,  1888.—  Boyd,  C.] 

A motion  by  one  Eveleigh,  the  claimant  in  a sheriff’s 
interpleader,  to  compel  the  sheriff  of  Bruce  to  pay  into 
Court  the  sum  of  $441 . 

The  interpleader  order  directed  the  sheriff,  in  default  of 
security  being  given  for  the  goods  which  were  the  subject 
of  the  interpleader,  to  sell  them  and  pay  the  proceeds  into 
Court. 

A settlement  was  arrived  at,  after  the  order,  between  the 
claimant  and  the  execution  creditors,  by  which  the  claim 
of  the  former  was  reduced  to  $200,  and  the  sheriff,  upon 
the  request  of  the  plaintiff’s  solicitor,  and  with  the  consent 
of  that  solicitor  and  the  solicitors  for  the  execution  credi- 
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tors,  distributed  $441  of  the  $641  to  the  creditors  entitled 
under  the  Creditors’  Belief  Act,  and  paid  the  balance  of 
$200  into  Court. 

Eveleigh,  the  claimant,  now  sought  to  repudiate  the  con- 
sent given  by  his  solicitor,  and  to  compel  the  sheriff  to  pay 
$441  into  Court. 

The  Master  in  Chambers  refused  to  make  the  order 
asked,  and  the  claimant  appealed  to  a Judge  in  Chambers. 

The  appeal  was  argued  on  the  16th  April,  1888. 

Bain , Q.C.,  for 'the  appeal. 

H.  J.  Scott,  Q.C.,  for  the  sheriff,  contra. 

Judgment  was  given  on  the  18th  April,' 1888. 

Boyd,  C. — A solicitor  retained  to  collect  a debt  is  not  en- 
titled to  interplead  without  a further  retainer  for  that  pur- 
pose: James  v.  Ricknell,  20  Q.  B.  D.  164;  but  being  so 
retained,  he  has  the  ordinary  rights  of  solicitors,  as  in 
other  contested  cases.  In  that  case  Wills,  J.,  says : 

“ Proceedings  in  interpleader  are  substantially  a second 
action.”  We  have  here  solicitors  properly  representing  the 
claimant  and  the  execution  creditor  in  this  interpleader, 
making  an  arrangement  by  which  one  part  of  the  claim 
made  and  provided  for  in  the  interpleader  order  was  aban- 
doned. This  arrangement  was  by  them  communicated  to 
the  sheriff,  who  was  thereupon  directed  by  them  to  deal 
with  so  much  of  the  property  seized  as  was  released  by  the 
abandonment  of  the  claim  for  the  benefit  of  the  execution 
creditors.  The  sheriff  thereafter  in  good  faith  made  dis- 
tribution of  the  proceeds  of  that  part  of  the  property,  and 
retained  in  his  hands  sufficient  to  answer  the  interpleader 
claim  in  its  limited  scope.  The  question  is,  had  the  solici- 
tors authority  to  make  such  a variation  of  the  order,  and 
was  the  sheriff  justified  in  acting  upon  it,  the  interpleader 
order  not  being  amended  so  as  to  limit  the  claim  ? By  the 
order  the  sheriff  was  to  sell  if  no  security  was  given,  and 
pay  the  whole  proceeds  into  Court.  The  sale  was  had,  but 
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only  so  much  of  the  proceeds  paid  in  as  answered  the  lim- 
ited claim,  i.e.,  $200,  and  the  balance  of  the  proceeds  was 
distributed  under  the  Creditors’  Relief  Act  by  the  sheriff 
It  is  argued  that  this  interpleader  order  was  settled  as  it 
is  by  consent  That  does  not  appear  material.  It  has 
been  decided  that  a consent  judgment  cannot  be  disturbed 
by  the  solicitors  of  the  parties  agreeing  thereto,  to  the  pre- 
judice of  third  parties,  but  this  does  not  extend  to  a con- 
sent matter  which  has  not  passed  into  rem  adjudicatamy 
but  is  in  the  shape  of  an  interlocutory  order,  and  the  vari- 
ation whereof  does  not  prejudice  third  parties : compare 
The  Bellcairn, 10  P.  D.  161,  with  The  Ardandhu,  11  P.  D. 
40,  affirmed  in  12  App.  Cas.  256. 

As  between  solicitor  and  client,  the  former  has  power  to 
compromise,  not  only  without,  but  contrary  to,  the  wishes 
and  directions  of  the  latter,  so  long  as  the  opponent  or 
other  person  dealt  with  has  not  notice  of  the  solicitor’s 
ostensible  authority  being  limited  : Vardon  v.  Vardon,  6 
0.  R.  at  p.  736.  In  some  respects  the  solicitor’s  authority  is 
more  extensive  than  that  of  counsel : as  put  by  Brett,  M.R., 
in  Regina  v.  Registrar  of  Greenwich  County  Court,  15  Q. 
B.  D.  at  p.  58 : “ A solicitor  is  his  client’s  representative.  That 
is  his  normal  character.  He  represents  his  client  in  court, 
and  he  represents  him  out  of  court.”  As  representative  of 
the  client  the  solicitor  for  the  claimant  here  agreed  in  effect 
to  abandon  so  much  of  the  claim,  and  the  solicitor  for  the 
defendant  (the  execution  creditor)  assented  to  this,  and  both 
direct  the  sheriff  to  proceed  concerning  the  balance  as  if  the 
interpleader  order  had  not  been  made.  This  appears  to  me 
to  be  a manner  of  dealing  within  the  competence  of  the 
solicitors : Scully  v.  Dundonald , 8 Ch.  D.  at  p.  669  ; King 
v.  Pinsoneault , L.  R.  6 P.  C.  245,  261.  The  result  is  that 
the  Master’s  order  should  not  be  disturbed,  but  affirmed, 
with  costs. 

Since  writing  the  foregoing  I have  noticed  the  case  of 
Watson  v.  Cave,  17  Ch.  D.  23,  where  defendant’s  solicitor 
proposed  to  withdraw  the  appeal,  and  plaintiff’s  solicitor 
consented.  The  client  was  bound  by  this,  and  was  not 
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allowed  to  recede,  Lush,  L.  J.,  saying : “ The  proposal  made- 
on  the  one  side  and  agreed  to  on  the  other  amounted  to  a 
contract  which  was  binding  on  the  parties,  and  did  not 
require  in  order  that  it  should  be  perfected,  that  the  appeal 
should  be  actually  struck  out  of  the  list.” 


Re  Brookfield  and  the  Trustees  of  Public  School. 
Section  No.  12  of  the  Township  of  Brooke. 


Mandamus — Motion  for  in  Court  or  Chambers — Costs — 0.  J.  Act , sec.  17, 
sub-sec.  8 — jR.  S.  0.  {1877)  ch.  52,  sec.  17. 

Sec.  17,  sub-sec.  8,  of  the  O.  J.  Act  applies  to  motions  for  mandamus,  etc. , 
where  an  action  is  pending;  but  R.  S.  0.  (1877)  ch.  52,  sec.  17,  specially 
authorizes  a summary  application  for  a mandamus  in  Chambers. 

Kincaid  v.  Kincaid,  12  P.  R.  462,  distinguished. 

And  where  a summary  application  for  a mandamus  was  made  to  the 
Court,  costs  as  of  a Chambers  application  only  were  allowed  to  the 
applicant,  where  the  circumstances  did  not  justify  the  imposition  of  a- 
larger  amount  of  costs  than  was  sufficient  to  indicate  that  the  respond- 
ents were  in  the  wrong. 

[April  23,  1888. — Boyd,  C.] 

This  was  an  application  for  a mandamus  to  compel  the 
above  named  trustees  to  receive  back  the  children  of  the 
applicant  to  a public  school,  from  which  they  had  been 
expelled. 

Before  the  motion  was  heard  the  trustees  took  the 
children  back,  and  the  question  of  costs  only  was  argued 
before  Boyd,  C.,  in  Court  on  the  11th  April,  1888. 


Snelling,  for  the  applicant. 

F.  E.  Hodgins,  for  the  trustees. 

Judgment  was  delivered  on  the  23rd  April,  1888. 


Boyd,  C. — Kincaid  v.  Kincaid , 12  P.  R.  462,  before 
my  brother  Ferguson,  was  an  application  for  the  appoint- 
ment of  a receiver  and  he  did  not  cut  down  the  costs  to 
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those  of  a chambers  motion,  but  held  that  costs  of  a Court 
motion  should  be  taxed,  having  regard  to  the  Judicature 
Act,  sec.  17,  sub-sec.  8.  That  section  contemplates  the 
pendency  of  an  action,  as  it  speaks  of  “ interlocutory  order:” 
Smith  v.  Cowell , 6 Q.  B.  D.  75.  There  is,  besides,  no 
statute  as  to  receiver  similar  to  that  relating  to  mandamus, 
which  authorizes  an  application  in  chambers : R.  S.  O., 
(1877)  ch.  52,  sec.  17. 

No  writ  was  issued  in  this  proceeding,  which  is  of  a 
summary  nature  under  the  Revised  Statutes.  The  only 
matter  left  to  be  disposed  of  is  costs.  The  defendants  were 
wrong  and  high-handed  in  their  expulsion  of  the  children, 
and  should  pay  the  costs  up  to  and  inclusive  of  the  20th  of 
March,  but  no  larger  sum  should  be  taxed  than  if  it  had 
come  on  in  chambers.  Either  party  might  then  have 
ended  the  matter  by  bringing  to  the  attention  of  the 
Court  that  only  costs  were  involved,  and  that  the 
whole  question  was  whether  a counsel  fee  should  be  taxed 
as  in  Chambers  or  in  Court.  I give  no  special  direction  for 
payment  of  costs  by  the  defendants  as  a corporation — in 
whatever  character  they  are  made  defendants,  in  that  they 
will  pay  costs.  Important  motions  for  relief  by  man- 
damus have  been  brought  on  in  Chambers  : Demorest  v. 
Midland  R.  W.  Co 10  P.  R.  73,  and  this  does  not  appear 
to  be  such  a case  as  to  justify  the  infliction  on  the  trustees 
of  a larger  amount  of  costs  than  is  sufficient  to  indicate 
that  they  were  in  the  wrong. 
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Morrow  v.  Cheyne  et  al. 

Pleading — Action  for  malicious  prosecution — Observations  of  Judge  at  trial 
of  criminal  charge — Publication  of  charge. 

In  an  action  for  malicious  prosecution,  a part  of  the  statement  of  claim 
setting  out  the  observations  of  the  Judge  before  whom  the  plaintiff  was 
tried  upon  the  criminal  charge  out  of  which  the  action  arose,  was 
struck  out ; but  a part  stating  damage  to  the  plaintiff  from  publication 
of  such  charge  in  newspapers  and  otherwise  by  defendants,  was  allowed 
to  stand. 

[April  17,  1888. — The  Master  in  Chambers .] 

Motion  by  the  defendants  to  strike  out  parts  of  para- 
graphs 7 and  8 of  the  statement  of  claim  in  an  action 
for  malicious  prosecution. 

The  7th  paragraph  states  that  the  plaintiff  was  tried 
upon  a criminal  charge  of  fraud  preferred  by  the  defen- 
dants, that  the  learned  trial  Judge  directed  the  jury 
to  find  the  plaintiff  “ not  guilty  ” at  the  close  of  the  case 
of  the  prosecution,  without  any  evidence  being  called  for 
the  plaintiff,  and  that  in  his  direction  the  learned  trial  J udge 
characterized  the  prosecution  and  indictment  as  an  abuse 
of  the  process  of  the  criminal  Courts  for  the  purpose  of 
enforcing  the  payment  of  a debt,  and  stated,  among  other 
things,  that  the  prosecution  never  should  have  been  com- 
menced. 

The  8th  paragraph  states  that  in  consequence  of  being 
given  into  custody,  and  of  the  prosecution,  and  of  the 
publication  by  the  defendants  of  such  charges  and  pro- 
ceedings in  the  newspapers  and  otherwise,  the  plaintiff 
suffered  damage,  &c. 

The  parts  sought  to  be  struck  out  were  those  setting 
forth  the  Judge’s  observations  in  paragraph  7,  and  those 
stating  damage  to  the  plaintiff  from  the  publication  of  the 
charge  by  the  defendants  in  newspapers  and  otherwise,  in 
paragraph  8. 

The  motion  was  argued  on  the  16th  of  April,  1888. 

Shepley,  for  the  motion. 

C.  Millar , contra. 
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Judgment  was  delivered  17th  April,  1888. 

« 

The  Master  in  Chambers. — The  two  things  stand  on 
very  different  grounds,  in  my  opinion. 

As  to  the  observations  made  by  the  learned  Judge  on 
the  criminal  trial,  which  are  alleged  to  have  censured  the 
prosecution  by  the  defendant,  I thought  on  the  argument 
that  they  were  probably  admissible;  that  the  evidence 
given  on  that  trial  and  the  Judge’s  charge  might  be  given 
in  evidence  on  the  civil  trial,  as  part  of  the  res  gestae.  Not 
that  that  evidence  would  prove  on  the  civil  trial  the  truth 
of  the  facts  asserted  in  it,  for  the  purpose  of  the  civil  trial 
which  it  would  not  do,  but  to  shew  the  course  of  the  case 
as  made  out  before  the  criminal  Court. 

As  to  the  charge  and  observations  of  the  Judge  I am 
now  satisfied  that  1 was  wrong.  See  the  15th  ed.  of 
Roscoe  on  Evidence,  page  813.  I have  read  the  cases  there 
cited,  that  is  such  as  are  reported.  And  it  would  seem 
that  in  the  opinion  of  Lord  Kenyon  and  Littledale,  J.,  such 
evidence  would  be  admissible,  but  Lord  Denman  and. 
Mellor,  J.,  in  more  recent  cases  think  that  it  would  not 
Surely  all  these  are  very  good  names.  Then  the  weight  of 
reason  is,  I think,  far,  far  in  favour  of  the  latter  opinion,  as 
stated  in  Lord  Denman’s  judgment  in  Baker  v.  Angell,  2 M. 

Rob.  371,  and  that  of  Mellor,  J.,  in  Wetzlar  v.  Zachariah, 
16  L.  T.  N.  S.  432.  To  the  observations  of  the  learned 
Judge  on  the  criminal  trial  there  could  be  no  reply,  and 
the  Judge  had  necessarily  not  heard  the  evidence  in  the 
civil  case  in  which  it  was  sought  to  adduce  his  opinion  as 
evidence.  The  matter  might  assume  a very  different  aspect 
on  the  evidence  given  on  the  civil  trial. 

The  opinion  of  the  learned  editor  of  Roscoe  on  Evidence 
is  in  accordance  with  this  latter  view ; and  upon  this 
ground  it  was  that  Mr.  Shepley  put  the  case  in  the  argu- 
ment before  me. 

Then  I also  think  that  I ought  certainty  to  act  on  this 
opinion,  because  any  objection  of  the  defendant  will  come 
too  late  if  it  be  left  to  the  trial,  for,  being  alleged  in  the 
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statement  of  claim,  it  may  be  read  and  dwelt  upon  by 
plaintiff’s  counsel  in  his  opening  address,  and  then  it 
would  be  too  late  for  the  defendant  to  object  effectually. 

As  to  the  objection  to  the  8th  paragraph,  complaining 
of  the  publication  by  the  defendants  of  the  charges  and 
proceedings  in  the  newspapers  and  otherwise,  I think  the 
.averment  of  the  plaintiff  must  remain  as  it  is.  In  the 
first  place  it  does  not  necessarily  shew  any  such  publication 
as  an  action  could  be  sustained  for.  Those  charges  might 
be  spoken  of  and  put  into  newspapers  in  a manner  injuri- 
ous to  the  plaintiff,  but  in  such  way  that  no  action  for 
slander  or  libel  could  be  sustained  against  the  defendants 
for  the  publication.  Recollect  it  would  be  but  a true 
report,  perhaps,  of  actual  legal  proceedings  in  a Court  of 
justice.  It  is  easy  to  imagine  many  such  cases,  and  the 
plaintiff  does  not  charge  the  publication  as  slander  or  libel 
and  he  may  mean  that  for  which  no  such  action  could  be 
sustained.  But  suppose  the  averment  to  refer  to  a techni- 
cal libel,  can  the  defendant  be  then  in  any  danger  ? In  an 
action  for  slander,  for  instance,  plaintiff  may  prove  other 
words  than  those  in  the  declaration,  and  said  on  a different 
occasion,  but  thereupon  defendant  may  prove  such  words 
to  be  true,  because  he  has  had  no  opportunity  of  justifying 
them  in  pleading  : Warne  v.  Chadwell , 2 Stark.  457 ; and 
as  to  giving  damages  for  words  not  stated  in  the  declaration 
in  libel,  Sir  Frederick  Pollock  says  in  Darby  v.  Ouseley,  1 
H.  & N.  at  p.  13 : “ Then  it  is  objected  that  the  learned 
Judge  did  not  tell  the  jury  that  they  ought  not  to  give 
damages  for  the  publication  subsequent  to  the  libel.  In 
one  sense  that  may  be  .so;  but  then  the  subsequent  pub- 
lication was  evidence  of  malice,  and  would,  therefore, 
aggravate  the  damages.”  But  in  this  ♦ case  that  with 
which  the  defendant  is  threatened  appears  on  the  state- 
ment of  claim,  and  therefore  could  be  no  surprise  to  him. 

Any  facts  which  may  be  given  in  evidence  as  to  dama- 
ges may  be  stated  on  the  pleadings  : Scott  v.  Sampson , 8 
Q.  B.  D.  491. 
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Swain  v.  Stoddart. 

Security  for  costs — Interpleader  issue — Local  Judge,  jurisdiction  of. 

A local  Judge  in  whose  county  the  proceedings  is  an  action  out  of  which 
an  interpleader  arose  were  carried  on,  and  who  himself  made  the  inter- 
pleader order,  has  power  to  make  an  interlocutory  order  in  the  issue 
thereby  directed. 

Coulson  v.  Spiers,  9 P.  R.  49,  followed. 

A party  to  an  interpleader  issue  may  be  ordered  to  give  security  for 
costs. 

The  dictum  of  the  Master  in  Chambers  in  Canadian  Bank  of  Commerce 
v.  Middleton,  12  P.  R.  121,  not  approved. 

Williams  v.  Crosling , 3 C.  B.  956,  followed. 

[April  5,  1888.—  Galt,  C.  J.] 

An  appeal  by  the  defendant  in  an  interpleader  issue 
from  the  order  of  the  local  Judge  at  Stratford,  requiring 
the  defendant,  who  lived  out  of  the  jurisdiction,  to  give 
security  for  the  plaintiff’s  costs  of  the  issue.  The  order 
directing  the  issue  was  made  by  the  same  local  J udge  upon 
the  application  of  the  sheriff  of  Perth,  who  had  seized 
goods  under  the  execution  of  the  defendant  in  the  issue, 
which  were  claimed  by  the  plaintiff  in  the  issue. 

The  proceedings  in  the  original  action  in  which  the 
defendants  obtained  judgment  and  execution  were  carried 
on  at  Stratford. 

G.  J.  Holman,  for  the  appeal,  cited,  in  addition  to  the 
authorities  mentioned  in  the  judgment,  the  case  of  Domin- 
ion S.  & 1.  Go.  v.  Kilroy,  12  P.  R 19,  upon  the  question 
whether  the  local  Judge  had  jurisdiction  to  make  the  order. 
Aylesworth,  contra. 

Galt,  C.  J. — This  is  an  appeal  from  an  order  made  by 
by  the  learned  Judge  of  the  county  of  Perth  ordering  the 
defendant  to  give  security  for  costs.  It  is  an  interpleader 
suit  arising  out  of  a case  of  Stoddart  v.  Swain . The 
defendant  in  the  interpleader  suit  is  an  execution  creditor  ; 
the  plaintiff,  Swain,  is  the  claimant.  The  learned  local 
Judge  made  the  order  appealed  from.  Mr.  Holman,  for 


XII.] 


SWAIN  V.  STODDART. 


491 


the  defendant,  contended  that  the  local  Judge  had  no 
authority  to  make  such  an  order.  Mr.  Ayles worth,  contra,, 
contended  that  this  question  had  been  decided  by  Osier,  J., 
in  the  case  of  Goulson  v.  Spiers,  9 P.  R.  491.  On  referring 
to  that  case  I find  that  both  the  learned  counsel  were 
engaged  in  that  suit.  The  learned  Judge  was  of  opinion 
that  the  local  Judge  had  jurisdiction  ; this  objection  there- 
fore fails.  Mr.  Holman  then  urged  that  according  to  the 
judgment  given  by  the  learned  Master  in  Chambers,  in  tho 
case  of  Canadian  Bank  of  Commerce  v.  Middleton,  12  P.  R 
121, he  had  expressed  a very  strong  opinion,  “that  in  Ontario 
there  is  a right  to  security  for  costs  from  a foreign  claim- 
ant in  the  case  of  a garnishment,  and  that  there  would  be  no 
such  right  on  a sheriff’s  interpleader,  where  goods  seized 
under  a fi.  fa.  have  been  claimed.”  This  latter  question, 
was  not  then  before  the  learned  Master  for  decision. 

The  case  of  Williams  v.  Crosling,  3 C.  B.  957,  appears 
to  me  to  be  an  express  finding  that  in  a case  like  the  pre- 
sent the  execution  creditor,  although  the  defendant  in  an  in- 
terpleader suit,  can  and  should  be  ordered  to  give  security 
when  resident  out  of  the  jurisdiction.  The  facts  of  that  case 
are  the  same  as  those  now  before  me.  In  giving  his  judg- 
ment (the  case  was  an  appeal  from  an  order  which  he  had 
made)  Maule,  J.,  says  (p.  963) : “I  think  justice  requires 
that  the  execution  creditor  (who  was  resident  in  Scotland) 
should  be  compelled  to  give  security  for  costs ; and  I think 
it  will  operate  no  hardship  on  him  so  to  do ; whereas,  a 
contrary  coarse  would  be  manifestly  unjust  towards  the 
assignees.  I see  no  reason  for  altering  the  position  of  the 
parties.  The  assignees  (the  claimants)  are  properly  made 
plaintiffs ; for  if  they  fail  to  prove  their  case,  the  execution 
creditor  will,  of  course,  sustain  his  execution.” 

Appeal  dismissed , with  costs  to  the  plaintiff  in  the  cause . 
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Huffman  v.  Doner. 

Judgment — Combined  interlocutory  and  final — Rules  72,  75. 

Where  a writ  of  summons  is  indorsed  with  the  particulars  of  a liquidated 
demand  and  also  with  a claim  for  unliquidated  damages,  the  plaintiff 
may,  without  an  order,  sign  a combined  final  and  interlocutory  judg- 
ment upon  default  of  appearance;  Rules  72  and  75  may  be  combined 
in  a proper  case,  and  justify  such  a judgment. 

Bissett  v.  Jones,  32  Ch.  D.  635,  followed  in  preference  to  Standard  Bankx. 

Wills,  10  P.  R.  159. 

[May  8,  1888. — Boyd,  C.] 

An  appeal  by  the  defendant  from  an  order  of  the  local 
Judge  at  Welland,  dismissing  a motion  to  set  aside  as 
irregular  a judgment  signed  by  the  plaintiff  for  default  of 
an  appearance. 

The  writ  of  summons  was  specially  indorsed  with  the 
particulars  of  a liquidated  demand,  and  also  a claim  for 
unliquidated  damages  ; and  there  being  no  appearance,  the 
plaintiff  signed  a combined  final  and  interlocutory  judg- 
ment— final  as  to  the  liquidated  demand,  and  interlocutory 
as  to  the  damages. 

The  appeal  was  argued  in  Chambers  on  the  7th  May 
1888.  The  Rules  and  cases  cited  are  referred  to  in  the 
judgment. 

W.  M.  Douglas , for  the  appeal. 

Middleton,  contra. 

Judgment  was  delivered  on  the  8th  May,  1888. 

Boyd,  C.— By  Rule  5 the  writ  of  summons  shall  be 
indorsed  with  a statement  of  the  nature  of  the  claim  made, 
or  of  the  relief  or  remedy  required  in  the  action. 

By  Rule  11  it  shall  not  be  essential  in  this  indorsement 
to  set  forth  the  precise  ground  of  complaint,  or  the  precise 
remedy  or  relief  to  which  the  plaintiff  considers  himself 
■entitled. 
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By  Rule  14  in  all  actions  where  the  plaintiff  seeks 
merely  to  recover  a debt  or  liquidated  demand  in  money, 
&c.,  the  writ  of  summons  may  be  specially  indorsed  with 
the  particulars  of  the  amount  sought  to  be  recovered. 

The  indorsement  under  Rule  5 is  imperative  ; that  under 
14  as  to  special  indorsement  is  optional. 

In  the  appendix  of  forms  are  to  be  found  models  to  be 
followed  in  the  case  of  special  indorsements,  and  also  in 
that  of  the  other  compulsory  indorsements,  whether  the  de- 
mand be  for  “ money  claims  ” or  for  “ damages  and  other 
claims  : ” App.  A.,  pt.  ii.,  Nos.  4 and  6. 

The  plaintiff’s  indorsement  in  this  case  is  of  a mixed 
character;  claiming  at  first  $326.46,  of  which  $295.46  is 
claimed  with  particulars  as  under  a special  indorsement, 
and  the  balance,  $31,  is  claimed  as  for  the  wrongful  con- 
version of  the  plaintiff’s  goods.  This  variation  or  modifi- 
cation is  justified  by  Rule  485,  particularly  as  the  Act 
permits  a joinder  of  such  causes  of  action.  Such  a course  is 
also  recognized  as  proper  by  the  phraseology  of  Rule  208. 

Rule  15  provides  that  when  the  plaintiff’s  claim  is  for  a 
debt  or  liquidated  demand  only,  the  indorsement,  besides 
stating  the  nature  of  the  claim,  shall  state  the  amount 
claimed  for  debt,  or  in  respect  of  such  demand,  and  for  costs, 
respectively,  and  shall  further  state  that  upon  payment 
thereof  within  8 days,  &c.,  further  proceedings  will  be 
stayed.  This  is  also  a compulsory  provision  and  relates  to 
all  writs  in  which  a debt  or  liquidated  demand  only  is 
claimed,  whether  specially  indorsed  or  not. 

The  defendant  not  having  appeared,  the  plaintiff  signed 
final  judgment  as  to  the  liquidated  claim,  and  interlocutory 
judgment  as  to  the  other  part,  of  his  own  motion  and 
without  any  Judge’s  order. 

Rule  72  provides  for  signing  final  judgment  in  case  of 
non-appearance  by  defendant  where  the  writ  of  summons 
is  specially  indorsed  under  Rule  14. 

Rule  74  is  for  the  case  of  a writ  not  specially  indorsed, 
but  where  the  action  is  for  a debt  or  liquidated  demand  only, 
and  in  the  event  of  non-appearance,  a statement  of  particu- 
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lars  of  the  claim  in  respect  of  the  causes  of  action  indorsed 
on  the  writ  may  be  filed  and  served,  and  thereafter  judg- 
ment may  be  signed  as  provided. 

Rule  75  is  relied  on  as  justifying  this  judgment,  and  it 
reads  : “ Where  the  defendant  fails  to  appear  to  the  writ  of 
summons  and  the  plaintiff’s  claim  is  not  for  a debt  or 
liquidated  demand  only,  but  for  detention  of  goods  and 
pecuniary  damages,  or  either  of  them,  no  statement  of  claim 
need  be  delivered,  but  interlocutory  judgment  may  be 
entered,  and  the  value  of  the  goods  and  the  damages,  or  tho 
damages  only,  as  the  case  may  be,  shall  be  assessed,”  &c. 

The  form  of  judgment  is  the  same  where  the  plaintiff 
proceeds  for  a debt  or  liquidated  sum,  whether  he  specially 
indorses  or  hot ; the  effect  and  operation  of  the  special 
indorsement  is  merely  to  accelerate  the  period  of  recovery 
in  case  of  default  by  the  defendant:  Forms  147-8. 

Rule  208  is  important  as  shewing  that  the  Act  contem- 
plates two  judgments  on  the  same  writ  in  such  a case  as 
this ; but  it  provides  in  terms  for  such  a judgment  only 
where  the  default  arises  at  a later  stage  than  here.  I have 
no  doubt  that  the  plaintiff  might  have  obtained  such  a 
judgment  as  is  now  objected  to  if  he  had  made  application 
to  the  Court  or  Judge  previous  to  signing  it;  it  is  not 
detrimental  to  the  defendant,  and  it  is  a saving  of  expense 
to  hold  that  it  may  be  done  in  a summary  manner,  where 
the  two  causes  of  action  are  perfectly  distinct  and  con- 
sistent, as  here.  If  the  plaintiff  had  proceeded  upon  two 
writs  he  would  have  had  two  judgments  by  default,  regular 
in  every  respect.  Why  not  give  a liberal  construction  to 
the  Act,  and  if  the  double  indorsement  on  the  writ  is 
regular  (as  I hold  it  is)  conclude  that  the  double  judgment 
is  also  regular?  I should  not  have  hesitated  thus  to 
decide  but  for  the  opinion  expressed  by  my  brother 
Ferguson  in  Standard  Bank  v.  Wills,  10  P.  R.  159,  to 
the  effect  that  summary  judgment  for  a specially  endorsed 
claim  is  permissible  only  where  the  action  is  limited  to 
that  claim.  But  the  contrary  has  been  held  by  Mr. 
Justice  Chitty  in  Bissett  v.  Jones , 32  Ch.  D.  635,  on  an 


HUFFMAN  V.  DONER. 


495 


XII.] 

analogous  English  Rule.  The  possibility  of  having  two 
judgments  as  here,  one  interlocutory  and  one  final  under  Rule 
75,  is  recognized  by  a very  experienced  officer  in  England- 
See  Walker’s  Practice  on  Signing  Judgments,  p.  31.  And  in 
Seton  on  Decrees,  4th  ed.,  p.  9,  speaking  of  the  English 
Rules  of  1875,  which  are  the  same  as  those  now  under 
consideration,  it  is  said  that  under  0.  xiii.  r.  6,  {i.e.,  our 
Rule  75)  the  plaintiff  may  enter  final  judgment  for  a debt 
or  liquidated  damages  claimed,  and  also  enter  interlocutory 
judgment  for  detention  of  goods  or  pecuniary  damages 
also  claimed.  The  new  Rule  of  1883  in  England,  which  is 
reproduced  in  the  new  Consolidated  Rules  to  take  effect 
next  September,  as  No.  711,  is,  I take  it,  declaratory  of  the 
practice  and  passed  ex  cautela.  I think  the  Rules  72  and 
75  may  be  combined  in  a proper  case,  and  justify  the 
double  judgment  here  signed. 

I dismiss  the  appeal,  but  in  the  circumstances  without 
-costs. 
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Lowden  et  al.  v.  Martin  et  al. 


Promissory  note — Proposal  to  renew  in  part  refused — Effect  of  acceptance  of' 
cheque  for  balance — Judgment  under  rule  80. 


At  maturity  of  certain  promissory  notes  made  by  the  defendants,  and  held 
by  the  plaintiffs,  the  defendants  sent  the  plaintiffs  a proposal  for  a 
renewal  in  part,  accompanied  by  a cheque  for  part  of  the  amount  due 
and  two  renewal  notes  for  the  balance,  the  total  amount  including  a 
sum  for  interest  on  the  renewals.  The  plaintiffs  returned  the  renewal 
notes,  but  retained  the  cheque,  and  brought  this  action  upon  the 
original  notes,  giving  credit  for  the  amount  of  the  cheque. 

Held,  by  Street,  J.,  in  Chambers,  refusing  a motion  for  judgment  under 
Rule  80,  that  although  there  was  no  obligation  on  the  part  of  the  credi- 
tors to  assent  to  the  debtors’  proposal,  yet  by  receiving  the  cheque  and 
keeping  it  they  must  be  taken  to  have  applied  it  in  the  manner  in  which 
the  debtors  when  tendering  it  stipulated,  and  as  it  included  interest  in 
advance  upon  the  renewals,  the  creditors  were  bound  to  give  the 
debtors  the  benefit  of  the  time  for  which  the  renewals  were  drawn. 

Held,  by  a Divisional  Court,  on  appeal,  that  on  the  state  of  facts  presented 
the  plaintiffs  were  not  entitled  to  the  indulgence  of  a speedy  judgment 
and  execution. 


[March  12,  1888. — Street,  J.] 

[May  22, 1888. — The  Queen’s  Bench  Division.  J 

This  was  an  appeal  by  the  plaintiffs  from  an  order  of 
the  Master  in  Chambers,  dismissing  with  costs  a motion 
for  judgment  under  Rule  80. 

The  plaintiffs  held  two  notes  made  to  them  by  the  defen- 
dants, amounting  in  all  to  a little  over  $300.  One  of  them 
being  a few  days  over  due,  and  the  other  just  due,  the 
defendants  sent  their  book-keeper  to  the  plaintiffs’  place 
of  business  with  two  renewal  notes  for  $100  and  $155>^ 
respectively,  and  a cheque  for  $51.75,  the  whole  making 
about  $1  beyond  the  amount  which  was  due  upon  the  notes 
held  by  the  plaintiffs,  and  instructed  him  to  give  up  the 
notes  and  cheque  if  the  plaintiffs  would  give  up  the  notes 
then  held  by  them.  The  book-keeper  thereupon  saw  one  of 
the  plaintiffs  in  his  office,  and  handing  him  the  cheque  and 
notes,  told  him  they  were  in  full  settlement  of  the  notes 
which  had  matured.  He  examined  the  cheque  and  notes, 
and  throwing  back  the  notes,  said  he  would  keep  the 
cheque  and  apply  the  proceeds  on  account  of  the  amount 
due  the  plaintiffs.  The  book-keeper  returned  the  notes 
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which  he  had  brought  and  left  them  in  the  plaintiffs’ custody, 
where  they  still  remain  at  the  time  of  the  motion.  The  plain- 
tiffs thereupon  brought  this  action  upon  the  original  notes, 
giving  credit  for  the  $51.75.  Upon  the  application  to  the 
Master  in  Chambers  for  judgment  under  Rule  80,  he  held 
that  the  plaintiffs  were  bound  to  return  both  the  cheque 
and  the  notes  if  they  did  not  intend  to  accept  the  plaintiffs’ 
proposal  to  renew  the  over -due  paper. 

The  appeal  was  argued  before  a Judge  in  Chambers  on 
the  9th  March,  1888. 

Kappele,  for  the  plaintiffs. 

Echlin,  for  the  defendants. 

Judgment  was  given  on  the  12th  March,  1888. 

Street,  J. — I think  the  view  taken  by  the  learned 
Master  was  the  correct  one ; a debtor  when  paying  money 
to  his  creditor  upon  an  over-due  debt  cannot,  it  is  true, 
insist  upon  the  performance  of  any  promise  to  give  him 
time  for  which  he  stipulates  when  paying  the  money,, 
because  of  the  absence  of  any  sufficient  consideration  : 
but  what  took  place  here  goes  beyond  such  a transaction. 
The  debtor  in  effect  proposed  to  the  creditor  certain  terms 
involving  a renewal,  in  part,  of  the  debt,  and  a cash  pay- 
ment of  the  balance,  and  of  a sum  intended  to  represent, 
no  doubt,  the  discount  on  the  renewals  ; the  cheque  and 
renewals  were  handed  to  the  creditor,  upon  the  understand- 
ing that  the  proposed  transaction  should  be  carried  out  by 
the  creditor.  There  was  no  obligation  on  his  part  to  assent 
to  the  debtor’s  proposal,  but  by  receiving  and  keeping 
the  cheque  he  must  be  taken  to  have*  applied  it  in  the 
manner  in  which  the  debtor,  when  tendering  it  to  him, 
stipulated  that  it  should  be  appropriated,  and  as  it  inclu- 
ded interest  in  advance  upon  the  notes  by  which  it  was 
accompanied,  the  plaintiffs  are  bound  to  give  to  the  defen- 
dants the  benefit  of  the  time  for  which  those  notes  were 
drawn. 
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As  to  the  effect  to  be  given  to  the  acceptance  of  money 
tendered  by  a debtor  with  a stipulation  as  to  its  appro- 
priation, see  Croft  v.  Lumley , 6 H.  L.  C.  at  pp.  697  and 
706;  Leake  on  Contracts,  (ed.  of  1878,)  pp.  914,  915. 

I think  the  appeal  should  be  dismissed,  with  costs. 

The  plaintiffs  appealed  from  this  decision,  and  their  ap- 
peal was  argued  before  a Divisional  Court,  composed  of 
Armour,  C.  J..  and  Falconbridge,  J.,  on  the  22nd  May, 
1888. 

Kappele,  for  the  plaintiffs,  contended  that  there  was  no 
consideration  for  the  extension  of  time,  and  that  the 
liability  on  the  notes  was  not  suspended  by  the  acceptance 
of  the  cheque..  He  cited  Foakes  v.  Beer , 9 App.  Cas.  605. 

F.  W.  Garvin , for  the  defendants,  was  not  called  on. 

Armour,  C.  J. — This  is  not  a case  for  granting  the 
plaintiffs  a speedy  judgment  and  execution.  We  express 
no  opinion  on  the  question  of  law  ; all  we  say  is,  that  on 
the  state  of  facts  shewn  here  we  cannot  give  the  plaintiffs  the 
indulgence  which  they  ask,  and  so  shut  the  defendants  out 
from  raising  their  defence.  The  plaintiffs  are  not  in  a 
position  to  ask  favours ; they  have  not  come  into  Court 
with  clean  hands.  The  appeal  must  be  dismissed  with 
costs. 

Falconbridge,  J.,  concurred. 


Appeal  dismissed , with  costs. 
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The  Bank  of  London  v.  The  Guarantee  Company  of 
North  America. 


Payment  into  Court — Withdrawal  of  part  of  claim — Dismissing  action — Costs 
—Pules  170 , 218. 


The  plaintiffs  claimed  in  this  action  $3,249.36,  “ amount  of  defalcation  of 
J.”  and  $90.55  for  certain  expenses  connected  therewith,  in  all  $3,339.91. 
The  defendants  paid  into  Court  $3,273,  claiming  by  their  notice  of  pay- 
ment in,  that  it  was  sufficient  to  satisfy  the  plaintiffs’  claim. 
There  was  no  no  specific  application  of  the  money  paid  in  to  any  part  of 
the  claim.  The  plaintiffs  did  not  deliver  a statement  of  claim,  and,  upon 
notice  of  a motion  under  rule  203  to  dismiss  the  action  being  served 
by  the  defendants,  the  plaintiffs  gave  a notice  under  Rule  170  of  with- 
drawal of  the  balance  of  their  claim. 

■Held,  that  the  plaintiffs  had  no  power  under  Rule  170  to  withdraw  ; the 
portion  of  Rule  170  relating  to  the  withdrawal  of  part  of  the  alleged 
cause  of  the  complaint  is  applicable  only  where  the  part  sought  to  be 
withdrawn  can  be  severed  from  the  rest  of  the  claim ; and  an  order 
dismissing  the  action  was  proper. 

Semble,  that  the  plaintiffs,  not  having  under  Rule  218  accepted  the  money 
in  full  satisfaction  of  their  claim,  were  liable  to  pay  the  whole  costs  of 
the  action  ; but  the  disposition  of  costs  by  the  local  Judge  who  made 
the  order  was  not  interfered  with  on  appeal. 

[May  22,  1888. — Rose,  J.] 

This  was  an  appeal  by  the  plaintiff  from  an  order  of 
one  of  the  local  Judges  at  London,  dismissing  the  action 
for  want  of  prosecution. 

The  facts  are  set  out  in  the  judgment. 


Aylesworth,  for  the  appeal. 

H.  J.  Scott , Q.  C.,  contra. 

Rose,  J. — This  action  was  brought  to  recover  $3,249.36, 
“ amount  of  defalcation  of  George  Jones,”  and  $90.55 
“ expenses  incurred  in  going  at  the  request  of  defendants 
to  Tiffin,  Ohio,”  in  all $3,339  91 

The  defendant  company  paid  into  Court  . . 3,373  00 


Leaving  a balance  of. 66  91 

The  notice  of  payment  claimed  that  it  was  sufficient  to 
satisfy  the  plaintiff’s  claim. 
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The  plaintiff  did  not  file  a statement  of  claim.  Its 
solicitor  urges  by  way  of  excuse  that  he  was  urging  a 
settlement  upon  the  defendant’s  solicitors,  and  hoping  to 
secure  one,  did  not  go  to  the  additional  expense, 

No  statement  having  been  delivered  within  the  pre- 
scribed time,  the  defendant  moved  to  dismiss  under 
Rule  203. 

The  plaintiff  thereupon  filed  and  served  a notice  of  with- 
drawal under  Rule  170,  which  provides  that  “the  plaintiff* 
may,  at  any  time  before  receipt  of  the  defendant’s  state- 
ment of  defence,  or  after  the  receipt  thereof  before  taking  any 
other  proceeding  in  the  action  (save  any  interlocutory  appli- 
cation) by  notice  in  writing,  filed  and  served,  wholly  discon- 
tinue his  action  or  withdraw  any  part  or  parts  of  his  alleged 
cause  of  complaint ; and  thereupon  he  shall  pay  the  defen- 
dant’s costs  of  the  action,  or  if  the  action  be  not  wholly 
discontinued , the  defendant's  costs  occasioned  by  the  mat- 
ter so  withdrawn. 

(a)  Such  costs  shall  be  taxed,  and  such  discontinuance  or 
vnthdrawal , as  the  case  may  be,  shall  not  be  a defence  to 
any  subsequent  action 

The  learned  Local  Judge  Davis  made  an  order  dismissing 
the  action  for  want  of  prosecution,  with  costs  to  the  defen- 
dant from  and  inclusive  of  appearance,  to  be  taxed  ; but 
gave  the  plaintiff*  its  costs  down  to  and  inclusive  of  pay- 
ment of  the  money  paid  “ in  satisfaction  ” of  the  claim. 

From  such  order  this  appeal  was  taken,  the  plaintiff 
complaining : 

1.  That  it  had  the  right  to  withdraw  part  of  the  “ alleged 
cause  of  complaint,”  to  wit : the  $66  not  paid  into  Court ; 
and  that  the  order  was  wrong  in  dismissing  the  action. 

2.  That  it  was  wrong  in  directing  the  plaintiff*  to  pay 
the  costs  of  the  appearance. 

It  seems  to  me  that  the  plaintiff  had  no  power  to  “with- 
draw.” I read  that  portion  of  Rule  170  as  applicable  only 
where  the  part  sought  to  be  withdrawn  can  be  severed 
from  the  rest  of  the  claim,  as  for  instance,  where  there 
are  specific  items,  and  the  plaintiff*  seeks  to  withdraw  one 
or  more  of  them. 
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I cannot  intelligently  apply  the  rule  where,  for  instance, 
the  claim  is  for,  say  $150,  price  agreed  to  be  paid  for  a 
horse,  and  the  contract  is  put  in  issue,  and  the  defendant 
pays,  say  $140,  into  Court  as  being  its  full  value ; or  for 
damages  in  trespass,  seduction,  or  the  like,  where  a portion 
of  the  amount  claimed  is  paid  into  Court.  If,  say  $500 
were  claimed,  the  defendant  might  pay  into  Court  $450  in 
full,  and  the  plaintiff  might,  on  the  plaintiff’s  contention, 
take  out  the  $450,  and  withdraw  the  claim  for  the  $50 
and  bring  a fresh  action  for  that  sum.  This,  I think,  he 
may  not  do.  Here  there  was  no  specific  application  of  the 
amount  paid  into  Court ; and  I cannot  tell  what  the  $66 
represented,  nor  does  the  plaintiff  suggest  whether  it  forms 
part  of  the  defalcation  or  part  of  the  expenses. 

Where  money  is  paid  into  Court  under  Rule  215,  the 
plaintiff  may,  under  Rule  217,  take  it  out  and  proceed  for 
the  balance,  or  under  Rule  218,  within  four  days  accept  it 
in  satisfaction  of  the  causes  or  action  in  respect  of  which 
it  is  paid  in.  If  he  do  the  latter,  he  would  be  entitled  to 
his  costs.  In  this  case  if  the  plaintiff  can  be  said  to  have 
acted  under  Rule  217,  then  the  determination  was  to  pro- 
ceed with  the  action,  and  so  determining,  the  statement  of 
claim  should  in  due  course  have  been  filed,  It  not  having 
been  filed,  the  plaintiff  was  in  default  under  Rule  203,  and 
I think  the  action  was  properly  dismissed. 

It  was  urged  that  the  “ action”  should  not  have  been 
dismissed,  for  as  to  the  major  part  of  it  the  plaintiff  had 
succeeded.  I think  the  order  a proper  one,  notwithstand- 
ing this  argument ; for  if  the  plaintiff  had  gone  on  to  trial 
and  had  failed,  it  would  nevertheless  have  been  entitled  to 
retain  the  money  paid  into  Court : Emden  v.  Carte , 19 
Ch.  D.  311 ; and  Berdan  v.  Greenwood,  3 Ex.  D.  251.  It 
seems  to  me  the  plaintiff  was  in  no  better  position  than 
if  the  action  had  proceeded  to  trial  and  been  there  dismis- 
sed by  reason  of  the  plaintiff  failing  to  appear,  or  on  any 
other  ground. 

I do  not  see  how  the  order  as  to  costs  can  be  successfully 
attacked.  It  is  true  that  Rule  203  provides  that  the  Court 
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or  Judge  “ may,  if  no  statement  of  claim  have  been  de- 
livered, order  the  action  to  be  dismissed  accordingly,  or  may 
make  such  other  order  * * as  to  the  Court  or  Judge  shall 
seem  just;”  but  here  the  order  was  for  dismissal  only,  no 
other  order  was  necessary,  and  the  plaintiff  not  having  taken 
advantage  of  the  rule  referred  to,  where  money  has  been 
paid  into  Court,  could  not,  in  my  opinion,  have  successfully 
complained  if  the  payment  of  all  costs  of  the  action  had 
been  ordered.  See  Tobin  v.  McGillis,  12  P.  R.  p.  60.  By 
the  exercise  of  discretion  not  complained  of  by  the  defen- 
dant, a portion  of  the  costs  has  been  given  to  the  plaintiff. 
Whether  in  the  exercise  of  such  discretion,  the  costs  of  the 
application  should  not  have  been  withheld  from  the  defen- 
dant, is  not,  I think,  open  to  review. 

The  appeal  fails  and  must  be  dismissed,  with  costs  in 
■the  cause  to  the  defendant. 
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Re  McLeod  v.  Emigh  (2). 

Costs — Jk  otion  for  prohibition. 

By  R.  S.  0.  (1877)  ch.  52,  sec.  2,  a successful  party  on  an  application  for 
a writ  of  prohibition  is  entitled  to  and  should  be  awarded  costs  unless 
the  Court  in  the  proper  exercise  of  a wise  discretion  can  see  good 
cause  for  depriving  such  party  of  them  ; and  such  party  should  not  be 
deprived  ot  costs  unless  there  appear  impropriety  of  conduct  which 
induced  the  litigation,  or  impropriety  in  the  conduct  thereof. 

Under  the  circumstances  of  this  case,  reported  ante  p.  450,  the  defendant 
was  allowed  costs  of  a successful  motion  for  prohibition  to  a Division 
Court.  ■ 

[May  26,  1888. — The  Common  Pleas  Division.] 

The  judgment  of  the  Court  on  a motion  for  prohibition 
to  a Division  Court  in  this  case  is  reported  ante  p.  450. 

The  Court  afterwards  reconsidered  the  question  of  costs,, 
and  gave  judgment  thereon  on  the  26th  May,  1888. 

A.  M.  Grier,  for  the  plaintiff. 

Aylesworth,  for  the  defendant. 

Rose,  J. — When  we  delivered  judgment  herein  Mr. 
Grier  asked  us  to  postpone  judgment  as  to  costs,  as  he 
wished,  with  the  leave  of  the  Court,  to  hand  in  a memo- 
randum of  authorities.  This  we  granted,  and  he  has  fur- 
nished us  with  a statement  of  authorities,  and  points  for 
consideration ; Mr.  Aylesworth,  for  the  applicant,  at  the 
same  time  giving  us  a reference  to  such  authorities  as  he 
deemed  would  support  his  claim  for  costs. 

I think  we  must  hold  as  a fact  that  the  question  of 
jurisdiction  was  raised  in  the  Court  below. 

2.  That  the  merits  are  not  so  clearly  with  the  plaintiff 
in  the  Division  Court  that  the  resistance  to  the  claim  is 
unconscionable.  It  is  at  least  doubtful  if  judgment  might 
not  well  have  been  in  her  favour — if  that  makes  any  differ- 
ence. 

3.  That  in  opposing  the  application  to  commit  her  as  a 
judgment  debtor,  she  was  resisting  an  attempt  to  press 
a severe  remedy,  and  as  we  have  held  the  motion  of  the 
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plaintiff  to  have  been  ill  founded,  the  merits  on  the  appli- 
cation were  with  the  applicant. 

4.  Chapter  52,  R.  S.  O.  1877,  sec.  2,  entitles  her  to  costs, 
unless  the  Court,  in  the  proper  exercise  of  a wise  discre- 
tion, can  see  good  cause  for  depriving  her  of  them ; and  as 
it  appears  to  me,  she  should  not  be  deprived  of  them 
unless  there  appear  impropriety  of  conduct  which  induced 
the  litigation,  or  impropriety  in  the  conduct  of  the  litiga- 
tion ; and  I do  not  find  either  on  the  record  before  the 
Court. 

If  no  good  cause  appear  for  depriving  the  litigant  of 
costs,  it  is  manifestly  unjust  that  she  should  successfully 
appeal  to  the  Court  against  the  issue  of  process  intended 
to  place  her  in  prison,  and  be  fined  for  success  by  being 
made  to  pay  her  own  costs.  I think  it  better  in  all  cases 
that  the  successful  litigant  should  recover  costs  than  to 
allow  sympathy  for  the  unsuccessful  litigant  to  lead  the 
Court  to  lighten  the  burden  sustained  in  defeat  by  shifting 
a portion  on  to  the  shoulders  of  the  successful  party. 

It  is  very  like  the  vice  against  which  jurors  are  so  often 
warned  of  being  generous  at  the  expense  of  corporations, 
or  well  to  do  defendants,  in  actions  where  a woman  or  a 
poor  unfortunate  happens  to  be  plaintiff. 

I think  “ good  cause,”  a phrase  which  I have  adopted 
from  the  Judicature  Act,  should  always  be  shown,  or  that 
the  costs  should  follow  the  event.  Wallace  v.  Allen,  L. 
R.  10  C.  P.  607,  may  be  referred  to. 

Galt,  C.  J.,  and  MacMahon,  J.,  concurred. 


Costs  accordingly. 
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VILLENEUYE  V.  WAIT. 


Judgment  under  Rule  80 — Writ  of  summons — Special  indorsement. 


The  writ  of  summons  was  indorsed  as  follows  : ‘ ‘ The  plaintiff’s  claim  is 
for  $213.90,  balance  due  for  sawing  wood  by  the  plaintiff  for  the  defen- 
dant.” 

.Held,  not  a sufficient  special  indorsement  to  admit  of  the  plaintiff  moving 
for  judgment  under  Rule  80. 

[May  28,  1888.—  Street,  J.] 


This  was  a motion  by  the  defendant  by  way  of  appeal 
from  an  order  made  by  the  local  Judge  at  Cornwall,  per- 
mitting the  plaintiff  to  enter  judgment  under  Rule  80. 

The  question  raised  was  as  to  the  sufficiency  of  the 
indorsement  upon  the  writ  of  summons,  which  was  in  the 
following  words  : “ The  plaintiff’s  claim  is  for  $213.90, 
balance  due  for  sawing  wood  by  the  plaintiff  for  the  defen- 
dant.” 

The  appeal  was  argued  25th  May,  1888,  before  a Judge 
in  Chambers. 


Aylesworth,  for  the  appeal. 
H.  Symons,  contra. 


Street,  J. — I must  hold  that  this  is  not  a good 
special  indorsement ; a writ  of  summons  can  be  specially 
indorsed  only  where  the  claim  is  a debt  or  liquidated 
demand  in  money,  and  the  special  indorsement  must  then 
; shew  “ the  particulars  of  the  amount  sought  to  be 
recovered  after  giving  credit  for  any  payment  or  set-off.” 
No  particulars  are  here  given  either  of  the  original  claim, 
or  of  any  payment  or  set-off  by  which  it  is  reduced  to  the 
balance  claimed,  and  it  does  not  appear  that  the  balance 
claimed  has  been  stated  or  agreed  upon,  which  might  per- 
haps excuse  the  absence  of  particulars. 

The  indorsement  here  appears  to  follow  the  forms  given 
in  the  rules  for  the  indorsement  of  writs  which  are  not, 
rather  than  those  for  the  indorsement  of  writs  which  are, 
intended  to  be  specially  indorsed. 
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As  judgment  under  Rule  80  can  only  be  ordered  where 
the  writ  has  been  specially  indorsed,  I think  the  appeal 
must  be  allowed  with  costs,  and  the  order  of  the  local 
Judge  set  aside  with  costs.  The  costs  to  be  costs  to  the 
defendant  in  any  event.  See  Walker  v.  Hicks , 3 Q.  B.  D. 
8 ; Parpaite  v.  Dickinson , 38  L.  T.  N.  S.  178  ; Fitzsimmons 
v.  Wilson,  4 C.  L.  T.  91  ; Lucas  v.  Ross,  9 P.  R.  251 ; Aston 
v.  Hurwitz , 41  L.  T.  N.  S.  521. 


Norton  v.  McCabe. 


County  Courts — Term  motion — Time  for  making — R.  S.  0.  {1887)  ch.  47,, 
secs.  29,  41 — Rule  488. 

Reading  sec.  41  with  sec.  29  of  the  County  Courts  Act,  *R.  S.  O.  (1887)  ch. 

47,  and  having  regard  to  the  provisions  of  Rule  488, 

Held,  that  a party  may  move  before  the  Judge  in  Court  against  the 
verdict  or  judgment  at  the  trial  either  before,  or  during  the  first  two 
days  of  the  next  quarterly  sittings  after  the  trial.  The  motion  is  not 
necessarily  to  be  made  at  the  usual  fixed  sittings ; the  Judge  may 
entertain  it  at  any  previous  time. 

Scope  of  sec..  42,  sub-sec.  5,  R.  S.  0.  (1887)  ch.  47,  as  to  moving  before 
the  County  Court  to  set  aside  the  judgment  at  the  trial,  observed  on. 
Smith  v.  Rooney,  12  U.  C.  R.  661,  is  not  applicable  to  the  existing  law  and 
practice. 

[May  29,  1888. — The  Court  of  Appeal .] 

This  case  was  tried  before  the  Judge  of  the  County 
Court  of  Grey  with  a jury  at  the  December,  1887,  sittings 
of  the  Court  for  the  trial  of  issues.  Certain  questions  were 
left  to  the  jury,  which  they  answered,  and  upon  the  answers 
and  upon  other  facts  which  appear  to  have  been  assumed, 
a verdict  was  given  for  the  plaintiff  for  $104.53,  “ with 
leave  to  the  defendant  to  move  to  set  it  aside  ” and 
enter  judgment  for  the  defendant.  The  plaintiff  moved 
for  judgment,  and  judgment  was  directed  to  be  entered  in 
his  favour  on  the  third  day  of  “ term  ” if  no  previous 
motion  was  made  by  defendant. 

A motion  was  made  by  the  defendant  accordingly,  which 
was  dismissed,  and  from  the  decision  thereon  an  appeal 
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was  brought  before  this  Court.  The  plaintiff  now  moved 
to  quash  the  appeal  on  the  ground  that  the  judgment  was 
a mere  nullity  and  not  appealable,  the  motion  and  order 
nisi  having  been  made  and  argued  at  a time  not  within 
one  of  the  statutory  quarterly  sittings  in  lieu  of  term. 

The  motion  wasjargued  on  the  28th“May,  1888,  before 
ITagarty,  C.J.O.,  Burton,  Patterson,  and  Osier,  JJ.A. 

G.  J.  Holman , for  the  motion. 

George  Bell,  contra. 

Judgment  was  given  on  the  29th  May,  1888. 

Osler,  J.A. — In  the  Court  below  all  parties  appear  to  have 
overlooked  the  fact  that  by  50  Vic.  ch.  8,  sched.  p.  25,  (O.)  it 
was  provided  that  the  January  sittings  of  the  County  Courts 
in  lieu  of  term  should  thereafter  commence  on  the  second 
Monday  instead  of  the^rs£  Monday,  in  January, as  formerly. 
Accordingly  a sitting  of  the  court  was  held  during  the 
week  commencing  on  the  first  Monday  in  January.  The 
defendant  gave  notice  of  motion  to  set  aside  the  findings 
of  the  jury  and  the  judgment  directed  to  be  entered 
thereon,  and  to  enter  a non-suit  or  judgment  for  defend- 
ant, for  the  4th  January,  1888.  On  the  3rd  January  an 
order  nisi  was  granted  by  the  Judge  in  Court  for  the  same 
purpose.  The  motion  and  order  nisi  were  argued  on  the 
6th  January,  and  judgment  was  reserved  until  the  26th 
January,  when  both  were  discharged. 

The  case  of  Smith  v.  Rooney,  12  U.  C.  It.  661,  wa& 
decided  upon  the  County  Courts  Act,  8 Vic.  ch.  13;  sec. 
43  of  which  enacted  that  no  motion  for  a new  trial  should 
be  entertained  after  the  rising  of  the  Caurt  on  the  second 
day  of  term ; and  sec.  42,  that  judgment  might  be  entered 
on  the  verdict  on  the  third  day  of  term. 

It  was  held  that  in  the  face  of  the  express  prohibition 
of  the  statute,  a judgment  regularly  entered  could  not  be 
set  aside  in  the  vacation  after  term,  pursuant  to  an 
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^arrangement  between  the  County  Judge  and  the  Bar  that 
all  term  business  might  be  transacted  in  vacation. 

In  the  Revised  Statutes  of  1877  ch.  48,  sec.  30,  taken 
from  C.  S.  U.  C.  ch.  15,  sec.  19,  the  provisions  of  the 
Act  of  12  Vic.  are  modified  thus : sec.  30,  the  several 
County  Courts  may,  in  term  time,  by  rule,  &c.,  set  aside 
verdicts  or  non-suits,  grant  new  trials,  and  make  orders 
for  judgment  non  obstante,  or  for  arresting  judgment, 
&c. : and  by  sec.  12,  the  Judges  of  the  several  Courts  may, 
during  each  term,  appoint  one  or  more  days  within  the 
fortnight  next  following  the  last  day  of  the  term,  on  which 
judgments  will  be  given;  and  on  the  day  appointed  Judges 
may  sit  for  that  purpose  only,  &c.,  and  judgments  then 
pronounced  shall  have  the  same  force  and  effect  as  if  given 
in  term. 

Rule  488  of  the  Judicature  Act  of  1881  enacts  that  sub- 
ject to  rules  of  Court,  the  Judges  of  the  County  Court 
shall  have  power  to  sit  and  act  at  any  time  for  the  trans- 
action of  any  part  of  the  business  of  such  Courts,  or  for 
the  discharge  of  any  duty  which  by  any  statute  or  other- 
wise was  formerly  required  to  be  discharged  out  of  or 
during  term. 

In  consequence  of  this  rule,  sec.  12  of  the  revised 
Act  of  1877,  supra,  as  to  appointing  a day  for  giving  judg- 
ments after  term,  was  omitted  from  the  revision  of  1887. 
See  table,  Vol.  II.  p.  2689. 

And  presumably  for  the  same  reason,  sec.  30  of  the 
revised  Act  of  1877  appears  in  the  revision  of  1887,  ch. 
47,  sec.  29,  vrith  the  omission  of  the  words  “ in  term  time  ” 
and  reads  thus,  generally : “ The  several  Courts  may  set 
aside  verdicts  or  non-suits,  and  grant  new  trials,”  &c.,  &c. 

This  is  in  the  group  of  sections  headed  “Pleading  and 
Practice.” 

Under  another  group  entitled  “Appeals  from  County 
Courts”  we  have  sec.  41,  sub-sec.  2 of  which  enacts  that 
“ instead  of  appealing  to  the  Court  of  Appeal  either  party 
may,  in  cases  tried  by  a Judge, move  before  the  County  Court, 
within  the  first  two  days  of  its  next  quarterly  sittings,  for 
a new  trial,  or  to  set  aside  the  judgment  on  any  ground 
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is  wrong  in  law  ” ; and  by  sub-sec.  3,  “ In  cases  tried  with 
a jury  (which  is  the  case  here)  instead  of  appealing  to  the 
Court  of  Appeal,  a similar  motion  may  be  made  before 
the  County  Court  for  a new  trial,  or  to  set  aside  the  judg- 
ment directed  to  be  entered  upon  the  special  findings, 
upon  any  ground,  except  that  the  judgment  so  directed 
to  be  entered  is  wrong  in  law.” 

Sub-sec.  5 seems  inconsistent  with  these  sub-sections  to 
some  extent,  as  it  provides  that  when  a party  is  entitled 
to  move  before  the  County  Court  under  sub-secs.  2 and  3, 
he  may  move  upon  all  the  grounds  which  would  be  open 
to  him  if  he  were  appealingto  the  Court  of  Appeal  (and  there- 
fore on  the  ground  that  the  judgment  directed  is  wrong  in 
law)  : sec.  41,  sub-sec.  1. 

Reading  sec.  41  with  sec.  29,1  think  it  cannot  be  held  that 
the  party  is  restrained  by  the  former  to  move  in  term  time, 
i.  e.,  during  the  first  two  days  of  the  next  quarterly  sittings  • 
that  limits  a time  after  which  he  has  no  right  to  move  ; 
but  he  may,  I think,  by  force  of  the  other  sections,  move 
before  the  Judge  in  Court,  if  the  Judge  chooses  to  hear 
him,  at  any  time  after  judgment  has  been  given,  just  as  in 
cases  in  the  High  Court  he  might  move  before  a Divisional 
Court  whenever  it  happened  to  be  sitting,  even  if  that 
was  not  one  of  the  usual  fixed  sittings  of  the  Court. 

The  case  of  Smith  v.  Rooney  vs,  therefore,  in  my  opinion, 
not  applicable  to  the  existing  law  and  practice,  and  the 
appeal  in  this  case  is  properly  constituted. 

The  motion  to  quash  the  appeal  will,  therefore,  be 
refused,  and,  as  the  parties  did  not  call  the  attention  of  the 
Court  to  Rule  488,  there  will  be  no  costs  to  either  of  them. 

Hagarty,  C.  J.  0.,  and  Burton  and  Patterson,  JJ.  A., 
concurred. 

Motion  dismissed. 

The  Court  afterwards  heard  the  appeal,  and  dismissed  it 
on  the  merits. 
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Lally  y.  Longhurst  ET  AL. 


Parties — Mortgage  action — Postponement  of  incumbrance  prior  to  mortgage 
— Question  of  priority,  how  determined. 

C.  recovered  judgment  against  L.  in  1882,  and  placed  a fi.  fa.  lands  in  the 
sheriff ’s  hands,  which  had  ever  since  been  regularly  renewed;  in  1883- 
L.  bought  land  from  the  plaintiff,  giving  back  a mortgage  for  the  pur- 
chase money.  Under  a judgment  for  foreclosure  recovered  upon  that 
mortgage,  C.  was  added  as  a subsequent  incumbrancer  in  the  Master’s 
office,  and  appealed. 

Held,  that  C.  was  not  properly  added  as  a party  in  the  Master’s  office; . 
that  the  plaintiff  was  only  entitled  to  have  the  claim  to  postpone  the 
execution  to  the  mortgage  tried  at  the  hearing. 

But  the  plaintiff  was  allowed,  following  Glass  v.  Freckleton,  10  Gr.  470,  to 
set  aside  his  judgment,  add  C.  as  a party,  and  amend  so  as  to  raise  the 
question  of  priority. 

[June  13,  1888. — Street,  J.] 


Motion  by  defendant  Constable  to  set  aside  an  order  of 
the  local  Master  at  Barrie  adding  him  as  a party  defend- 
ant in  his  office  under  a foreclosure  judgment.  The 
motion  was  argued  before  Street,  J.,  in  Court  on  the  12th, 
June,  1888. 

Hewson,  for  the  motion. 
liadenhuvst,  contra. 


The  facts  appear  in  the  judgment. 

Street,  J. — One  Holt  recovered  judgment  against  the 
defendant  Longhurst  in  1882,  and  placed  execution  in  the 
sheriff’s  hands  against  his  lands;  this  execution  has  ever 
since  been  regularly  renewed.  Holt  is  dead,  and  Constable 
is  his  administrator.  In  1883,  while  execution  was  in  the 
sheriff’s  hands,  Longhurst  purchased  the  land  in  question 
from  the  plaintiff,  and  gave  back  to  him  a mortgage  upon 
it  for  a part  of  the  purchase  money.  The  mortgage  wa& 
not  paid,  and  the  mortgagee  brought  an  action  against  the 
mortgagor  and  obtained  the  ordinary  foreclosure  judgment, 
which  he  has  carried  into  the  Master’s  office.  There  he 
appears  to  have  become  aware  for  the  first  time  of  the 
existence  of  the  prior  execution,  and  upon  his  application--. 
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the  Master  added  Constable  as  a subsequent  incumbrancer 
under  Chancery  Orders  442,  443,  444. 

I do  not  think  it  necessary  that  I should  discuss  the 
question  as  to  whether  or  not  the  plaintiff  is  entitled  to 
insist  that  the  claim  of  the  judgment  creditor  is  to  be  post- 
poned. The  execution  is  prior  in  point  of  time  to  the 
plaintiff’s  mortgage,  and  if  the  plaintiff  seeks  to  have  it 
postponed,  he  is  not  entitled  to  have  the  question  disposed 
of  in  the  Master’s  office  or  upon  motion,  without  the 
defendant’s  consent.  The  defendant  is  entitled  to  have  the 
* question  tried  at  the  hearing  of  the  action. 

I think  the  order  of  the  Master  making  Constable  a party 
.must  be  set  aside  with  costs,  and  that  this  motion  should 
be  allowed  with  costs  ; but  following  the  course  adopted  in 
Glass  v.  Freckleton,  10  Gr.  470,  I allow  the  plaintiff,  if  he 
desires  to  do  so,  to  take  out  an  order  setting  aside  his 
judgment  and  adding  Constable  as  a party  to  the  action, 
and  he  may  then  make  all  such  amendments  in  his  pro- 
ceedings as  he  may  be  advised  in  order  that  the  question 
may  be  determined  as  to  whether  or  not  he  is  entitled  to 
have  Constable’s  execution  postponed. 
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Cousineau  v.  City  of  London  Fire  Insurance  Co. 

Costs  “ as  between  solicitor  and  client ” — Mistake — Effect  of  accepted  offer — 

Release. 

A party  cannot  be  released  from  an  offer,  deliberately  made  to  and  accepted 
by  the  opposite  party,  on  the  ground  that  his  offer  turns  out  to  have 
some  different  effect  from  what  he  supposed  it  would  have. 

Costs  “as  between  solicitor  and  client  ” in  an  action  include  such  costs  as 
a solicitor  can  tax  against  a resisting  client  under  the  general  retainer 
to  prosecute  or  defend  the  action. 

[June  29,  1888. — Armour,  C.  J.] 

The  judgment  of  the  Queen’s  Bench  Division  on  a special 
case  submitted  in  this  action  is  reported  15  0.  R.  329. 
After  that  judgment,  and  when  the  defendants  were 
appealing  from  it  to  the  Court  of  Appeal,  the  plaintiff 
offered  to  consent  to  the  judgment  and  special  case  being 
set  aside,  and  to  go  down  to  trial  in  the  ordinary  way, 
upon  payment  of  his  (the  plaintiff’s)  costs  incurred  in  res- 
pect of  the  special  case,  “ as  between  solicitor  and  client.” 
The  defendants  agreed  to  this,  and  by  consent  an  order 
was  made  by  Street,  J.,  in  Court,  setting  aside  the  judgment 
&c.,  upon  the  terms  agreed  upon. 

Upon  coming  into  the  taxing  office  to  tax  his  costs  “ as 
between  solicitor  and  client,”  the  plaintiff  discovered  that, 
according  to  the  practice  of  the  taxing  office,  the  full  costs 
taxable  by  the  solicitor  against  his  client  would  not  be 
allowed  under  the  words  “ as  between  solicitor  and  client  ” 
— the  scale  applicable  under  these  words  being  very  little 
higher  than  party  and  party  costs. 

The  plaintiff  accordingly  moved  to  vary  the  order  of 
Street,  J.,  by  striking  out  the  word  “ as,”  or  to  set  it  aside 
altogether  and  leave  the  parties  where  they  were  before  the 
order. 

The  motion  was  heard  by  Armour,  C.  J.,  in  Court  on 
the  26th  June,  18cS8. 

Aylesworth,  for  the  motion. 

G.  Millar , contra. 
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Judgment  was  delivered  on  the  29th  June,  1888. 

Armour,  C.  J.— I do  not  think  I can  interfere  to 
release  the  plaintiff  from  his  offer  deliberately  made  to  and 
accepted  by  the  defendants,  on  the  ground  that  his  offer,, 
turns  out  to  have  some  different  effect  from  what  he  sup- 
posed it  would  have:  Powell  v.  Smith , L.R.  14  Eq.  85; 
Midland  <Sc  Gr.  W.  R.  v.  Johnson , 6 H.L.C.  at  p.  811.  The 
costs  in  an  action  as  between  solicitor  and  client  include r 
in  my  opinion,  such  costs  as  a solicitor  can  tax  against  a 
resisting  client  under  the  general  retainer  only  to  pro- 
secute or  defend  the  action. 

The  motion  must  be  dismissed,  with  costs. 


Re  White  v.  Galbraith. 


Mandamus — Division  Court — Abandoning  excess  of  claim  at  trial — 
Discretion. 

General  Rule  8 of  the  Division  Courts  provides  that  when  the  excess  of  a 
claim  is  abandoned  to  bring  the  amount  within  the  jurisdiction,  it  must 
be  done  in  the  first  instance  on  the  claim. 

Held,  that  this  rule  does  not  prevent  the  Judge  before  or  at  the  trial  from 
permitting  the  plaintiff  to  amend  his  claim  upon  such  terms  as  he  thinks 
fit ; and  General  Rule  118  and  section  304  of  the  Division  Courts  Act 
afford  ample  authority  for  permitting  such  amendment ; but  the  Judge 
cannot  be  compelled  by  mandamus  to  exercise  his  discretion  to  permit 
an  amendment. 

[June  29,  1888 .—Armour,  C.  J.] 

A motion  by  the  plaintiff  for  a mandamus  to  compel 
the  Junior  Judge  of  the  County  Court  of  the  county  of 
York  to  hear  a plaint  in  one  of  the  Division  Courts  of  the 
county. 

The  claim  of  the  plaintiff  as  entered  in  the  Division 
Court  was  above  the  amount  over  which  the  Court  had 
jurisdiction ; but  the  plaintiff  at  the  trial  asked  leave  to 
amend  by  abandoning  the  excess  of  his  claim,  and,  this 
being  refused,  now  moved  for  the  mandamus . 
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The  motion  was  heard  by  Armour,  C.  J.,  in  Chambers, 
on  the  26th  June,  1888. 

Hands,  for  the  motion. 

G.  J.  Holman,  contra. 

Judgment  was  delivered  on  the  29th  June,  1888. 

Armour,  C.  J. — There  is  nothing  in  the  Division  Courts 
Act  prescribing  the  time  when  the  plaintiff  is  to  “ abandon 
the  excess  ” ; but  General  Rule  8 provides  that  when  the 
excess  is  abandoned  it  must  be  done  in  the  first  instance 
on  the  claim. 

There  is  nothing  in  this  rule  to  prevent  the  Judge  per- 
mitting the  plaintiff  to  amend  his  claim  at  any  time  before 
or  at  the  trial  upon  such  terms  as  he  shall  think  fit. 

General  Rule  118  and  sec.  304  of  the  Division  Courts 
Act  afford  ample  authority  to  the  Judge  to  permit  the 
plaintiff*  to  so  amend  ; and  the  Judge  would,  in  my  opinion, 
have  exercised  a wise  discretion  in  permitting  the  plaintiff 
to  so  amend.  This  is  a discretion,  however,  which  I can- 
not enforce  by  mandamus. 

The  motion  must  be  dismissed,  but  without  costs. 
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Alpha  Oil  Co.  v.  Donnelly. 

Writ  of  replevin — Direction  of  to  sheriff  who  ivcis  also  liquidator  of  plaintiffs 
— Irregularity — Waiver — R.  S.  0.  ( 1877 ) ch.  53,  sec.  9. 

In  a replevin  action  the  writ  was  directed  to  a sheriff  who  was  the  sole 
liquidator  of  the  plaintiffs,  and  as  such  instituted  the  action. 

Held,  that  this  was  at  most  an  irregularity,  and  it  was  too  late  for  the 
defendant  to  raise  the  objection  after  appearance. 

R.  S.  O.  (1877)  ch.  53,  sec.  9,  applies  to  the  case  of  an  application  on  the 
merits,  and  not  for  irregularity  only. 

Qucere,  whether,  even  if  the  objection  had  been  taken  in  time,  it  should 
have  prevailed,  having  regard  to  the  kind  of  duty  the  sheriff  has  to  per- 
form in  executing  a writ  of  replevin,  and  to  the  position  of  the  liquida- 
tor as  a mere  officer  under  the  Act. 

[June  29,  1888. — Armour,  C.  J.] 

James  Flintoff  was  the  sole  liquidator  of  the  plaintiff 
company,  appointed  under  R.  S.  C.  ch.  129.  He  was  also 
the  sheriff  of  the  county  of  Lambton.  On  the  1st  of  June, 
1888,  the  Judge  of  the  County  Court  of  the  county  of 
Lambton,  on  the  motion  of  the  said  liquidator,  ordered  that 
a writ  of  replevin  should  issue  out  of  the  High  Court  direct- 
ing the  sheriff  of  the  county  of  Lambton  to  replevy  to  the 
plaintiff  company  certain  goods  of  the  plaintiff  company 
then  in  the  possession  of  the  defendant,  and  fixed  the 
security  at  $ 1,500.  On  the  1st  June,  1888,  the  said  writ 
of  replevin  was  issued  directed  to  the  sheriff.  The  sheriff 
having  taken  a bond,  as  by  law  required,  served  the 
defendant  on  the  2nd  June,  1888,  with  a copy  of  the  writ 
of  replevin,  and  on  the  4th  June,  1888,  replevied  the  said 
goods.  On  the  9th  June,  1888,  the  defendant  appeared  to 
this  action.  On  the  11th  June,  1888,  the  defendant  gave 
notice  of  motion  for  an  order  setting  aside  the  order  of  the 
Judge  of  the  County  Court  of  the  county  of  Lambton  dated 
the  1st  June,  1888,  with  costs,  and  for,  an  order  setting 
aside  with  costs  the  writ  of  replevin  issued  herein  on  the 
1st  June,  1888,  upon  grounds  disclosed  in  the  affidavits  of 
the  defendant  and  his  solicitor  filed  in  support  of  the 
motion. 

On  the  26th  June,  1888,  the  motion  was  argued  before 
Armour,  C.  J.,  in  Chambers. 
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Aylesworth,  for  the  motion. 

G.  J.  Holman , contra. 

Judgment  was  delivered  on  the  29th  June,  1888. 

Armour,  C.  J. — The  objection  taken  to  the  Judge’s  order 
and  to  the  writ  of  replevin  was  that  the  order  required 
the  writ  of  replevin  to  be  directed  to,  and  the  writ  of 
replevin  was  directed  to,  the  sheriff  of  the  county  of 
Lambton,  who  was  the  sole  liquidator  of  the  plaintiff 
company,  and  that  the  order  and  writ  were  made  and 
issued  at  the  instance  of  the  said  liquidator,  who,  by  virtue 
of  R.  S.  C.  ch.  129,  sec.  30,  ‘‘upon  his  appointment,  shall 
take  into  his  custody  or  under  his  control,  all  the  property* 
effects  and  choses  in  action  to  which  the  company  is  or 
appears  to  he  entitled and  so  the  sheriff,  in  executing 
the  writ,  virtually  replevied  the  goods  to  himself  as  liqui- 
dator. 

The  direction  of  the  writ  to  the  sheriff,  under  the  cir- 
cumstances, was  at  most  but  an  irregularity,  and  should 
have  been  moved  against  before  the  defendant  appeared 
to  it,  and  it  is  too  late  after  appearance  to  raise  the  objec- 
tion. 

In  Weston  v.  Goulson,  1 W.  Bl.  506,  in  an  action  by  the 
sheriff*  against  one  of  his  bailiffs,  the  application  was  made 
to  set  aside  the  proceedings  because  the  latitat  was  directed 
to  the  sheriff  himself,  and  not  to  the  coroners.  The 
application  was  made  before  appearance,  and  the  direction 
of  the  latitat  was  held  to  be  irregular. 

In  The  Mayor  of  Kingston  wpon  Hull  v.  Buhb,  1 DowL 
151,  an  application  was  made  to  set  aside  the  proceedings 
for  irregularity,  on  the  ground  that  the  latitat  was  directed 
to  the  sheriff,  who  was  one  of  the  plaintiffs,  and  the  Court 
held  the  process  regular. 

In  Done  v.  Smetkier  and  Leigh , Cro.  Car.  41 6,  error  was 
brought  because  the  writ  of  covenant  was  directed  to  the 
coroners  instead  of  to  the  sheriff,  because  Done  was 
sheriff,  and  the  Court  said : “ But  when  it  is  awarded  to- 
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the  coroners,  if  the  defendant  would  have  excepted  against 
it  (as  peradventure  he  might  in  some  cases),  yet  when  he 
appears  and  accepts  thereof,  and  comes  and  levies  a fine 
thereunder,  he  never  afterwards  shall  assign  for  error,  that 
the  writ  ought  not  to  have  been  directed  to  the  coroners.” 

In  Gilchrist  v.  Conger,  11  U.  C.  R.  197,  the  application 
was  to  set  aside  the  writ  of  replevin  for  irregularity  in 
directing  it  to  the  coroners  instead  of  to  the  sheriff,  who 
was  the  defendant. 

R.  S.  O.  (1877)  ch.  53,  sec.  9,  applies  to  the  case  of  an 
application  for  the  relief  thereby  prescribed  on  the  merits, , 
and  not  to  an  application  on  the  ground  of  irregularity 
only. 

If  the  objection  taken  had  been  taken  in  time,  it  may 
well  be  doubted  if  it  would  have  prevailed,  having  regard 
to  the  kind  of  duty  the  sheriff  has  to  perform  in  executing 
a writ  of  replevin,  and  having  regard  to  the  position  of  the 
liquidator  as  a mere  officer  appointed  under  the  Act  ta 
fulfil  the  duties  thereby  prescribed. 

In  addition  to  the  cases  cited  above,  I refer  to  Viner's 
Abridgement,  Sheriff  P.  and  Q.,  and  Letsom  v.  Bicldey , 
5 M.  & S.  144, where  most  of  the  ancient  law  on  the  subject 
or  references  thereto  may  be  found. 

The  motion  will  be  dismissed,  with  costs. 
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Disher  v.  Disher. 

Writ  of  attachment — Setting  aside — Jurisdiction  of  County  Court  Judge  in 
High  Court  action. 

The  Judge  of  a County  Court  who  orders  the  issue  of  a writ  of  attach- 
ment out  of  the  High  Court  under  sec.  2 of  the  Absconding  Debtors’ 

Act,  R.  S.  O.  (1877)  ch.  66,  has  no  jurisdiction  to  entertain  an  applica- 
tion to  set  aside  such  writ. 

[June  29,  1888. — The  Common  Pleas  Division .] 

The  Judge  of  the  County  Court  of  Lincoln  made  an 
order  for  the  issue  of  a writ  of  attachment  under  the  Ab- 
sconding Debtors’  Act,  and  the  defendant  moved  before  the 
same  Judge  to  set  aside  the  writ,  which  he  refused  to  do. 

An  appeal  by  the  defendant  from  the  order  refusing  such 
application  was  heard  and  allowed  by  Galt,  C.  J.,  in  Cham- 
bers ; and  the  plaintiff  now  appealed  from  the  order  allow- 
ing the  defendant’s  appeal. 

The  appeal  was  argued  on  the  22nd  May,  1888,  before  a 
Divisional  Court  composed  of  Rose  and  MacMahon,  JJ. 

Aylesivorth  and  Lancaster , for  the  appeal. 

W.  M.  Douglas,  contra. 

Judgment  was  delivered  on  the  29th  June,  1888. 

Rose,  J. — This  was  an  appeal  from  the  order  of  the 
learned  Chief  Justice  of  this  Division  allowing  an  appeal 
from  the  order  of  His  Honour  Judge  Senkler,  dismissing  an 
application  to  set  aside  a writ  of  attachment,  issued  under 
an  order  made  by  himself  under  the  Act  respecting  Ab- 
sconding Debtors,  ch.  66,  R.  S.  0.  (1877.) 

I do  not  think  the  learned  County  Court  J udge  had  jur- 
isdiction to  entertain  the  application  to  set  aside  the  writ  of 
attachment.  Section  2 of  the  Act  provides  that  the  Judge 
of  a County  Court  may  order  a writ  of  attachment  to  issue 
from  the  High  Court,  but  there  is  no  provision  for  his 
hearing  any  further  application  in  the  matter. 
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It  is  not  necessary  to  consider  whether  under  the  Judi- 
cature Acta  motion  to  set  aside  the  writ,  without  attack- 
ing the  order,  can  be  made  to  a J udge  sitting  in  Chambers, 
as  decided  in  Jackson  v.  Randall,  6 P.  R.  165 ; 24  C.  P.  87. 
The  doubt  of  Cameron,  J.,  in  Kyle  v.  Barnes , 10  P.  R.  20, 
may  be  noted. 

The  learned  County  Court  Judge,  therefore,  was  quite 
right  in  refusing  to  interfere  with  his  first  order,  and 
although  the  ground  given  by  him  was  upon  the  merits, 
his  refusal  was  none  the  less  right ; as,  in  my  opinion,  he  had 
no  jurisdiction  to  entertain  the  application. 

The  appeal  from  such  order,  therefore,  should  not  have 
been  allowed ; as,  if  he  made  any  order  at  all,  it  was  the 
only  order  he  could  have  made. 

The  notice  of  appeal  to  the  learned  Chief  Justice  con-, 
tained  an  alternative  by  way  of  notice  of  motion  to  set 
aside  the  writ ; but  no  order  was  made  thereupon. 

We  are  now  asked  to  entertain  the  application  as  an 
original  one  upon  that  ground  of  the  notice  of  appeal. 

If  we  have  the  jurisdiction  to  do  so,  I should  feel  quite 
unable  to  interfere  with  the  order  or  writ,  as  I think  they 
were  issued  upon  facts  which  well  warranted  the  learned 
Judge  in  making  the  order,  and  nothing  has  been  made  to 
appear  to  cause  me  to  interfere  on  any  facts  since  stated. 

But  this  appeal  is  by  the  plaintiff  from  the  order  of  the 
learned  Chief  Justice  granting  the  appeal  from  the  order 
of  the  learned  Judge  of  the  County  Court,  and  is  not  an 
appeal  by  the  defendant  on  the  ground  that  the  learned 
Chief  Justice  did  not  entertain  the  application  on  the 
alternative  ground,  viz.,  by  way  of  original  motion  to  set 
aside  the  writ. 

If,  therefore,  we  should  now  act  op  that  ground,  we 
should  in  the  Divisional  Court  be  entertaining  a motion 
which  should  have  been  made  to  a Judge  in  Chambers  and 
not  to  the  Divisional  Court,  and  this  we  should  not  do. 

I think  this  appeal  should  be  allowed  on  the  ground  that 
the  learned  County  Court  Judge  had  no  jurisdiction  to 
entertain  the  motion  to  set  aside  the  writ,  and  therefore 
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that  the  appeal  from  his  order  refusing  to  set  aside  the 
writ  should  not  have  been  allowed. 

The  appeal  will  be  allowed  with  costs  in  the  cause  to 
the  plaintiff  in  any  event,  and  the  effect  will  be  that  the 
original  order  and  the  proceedings  founded  thereon  will 
stand. 

MacMahon,  J.,  concurred. 


Appeal  allowed. 


Smith  et  al.  v.  Fleming  et  al. 


■Costs — Covenant  for  renewal  lease , construction  of — Costs  of  lease — Costs  of 
reference  and  award — Costs  of  action  for  arbitrators’  fees. 

It  was  provided  in  a lease  that  if  the  lessee  should  desire  a renewal  for  a 
further  term  and  give  a defined  notice,  containing  the  name  of  an  arbi- 
trator, the  lessors,  at  the  expense  of  the  lessee,  should  execute  a new 
lease  at  such  increased  yearly  rent  as  might  be  determined  by  the  award 
of  three  indifferent  arbitrators,  or  a majority  of  them. 

Held , that  the  cjsts  of  the  lease  were  provided  for  both  by  law  and  by 
the  above  clause,  and  must  be  borne  by  the  lessee  ; but  that  the  costs  of 
the  arbitration  were  not  provided  for  by  the  clause,  and  each  pariy 
must  bear  his  own  costs  of  the  reference,  one-half  of  the  arbitra- 
tors’ fees,  for  which  the  action  was  brought,  and  one-half  of  the  plain- 
tiffs’ costs  of  the  action. 

[June  19,  1888. — Ferguson,  J.] 

An  action  for  arbitrators’  fees  tried  before  Ferguson,  J., 
at  the  Toronto  Chancery  Spring  Sittings,  1888. 

The  facts  appear  in  the  judgment. 

A.  C.  Galt , for  the  plaintiff. 

S.  H.  Blake , Q.  C.,  and  Tilt , Q.  C.,  for  the  defendant 
Fleming. 

Arnoldi,  for  the  defendants  the  Rector  and  Church- 
wardens of  St.  James’s  Church,  Toronto. 

Ferguson,  J. — The  defendant  Fleming  is  the  lessee  of 
certain  lands  in  Toronto,  and  the  other  defendants  the 
Rector  and  Churchwardens  are  lessors  under  an  indenture 
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of  lease.  The  time  having  arrived  for  a renewal  of  the 
lease,  the  lessee  elected  pursuant  to  certain  provisions  in  the 
original  lease  to  have  a renewal  lease,  and  gave  the  required 
notice  in  this  behalf ; whereupon  and  according  to  the 
provisions  contained  in  the  original  lease,  an  arbitration  took 
place  for  the  purpose  of  fixing'the  amount  of  the  increased 
yearly  rent  to  be  reserved  by  the  renewed  lease  for  the 
term  or  period  of  twenty-one  years. 

The  plaintiffs  were  the  arbitrators.  Their  fees  as  such 
arbitrators  were,  as  was  said,  duly  taxed  under  the  provi- 
sions of  the  statute,  and  amount  to  the  sum  of  $718. 
These  fees  have  not  been  paid, [and  the  plaintiffs  bring  this 
action  for  the  recovery  of  them  (with  interest)  against 
all  the  defendants. 

At  the  trial  it  was  conceded  that  the  plaintiffs  are  enti- 
tled to  recover  against  both  defendants  this  sum  of  $718, 
with  interest  on  the  same  from  the  proper  date,  as  well  as 
their  costs  of  this  action. 

This  judgment  will  therefore  be  pronounced  in  the  plain- 
tiffs’ favour. 

The  contention  that  took  place  was  between  the  defen- 
dants. The  Rector  and  Churchwardens  claim  that  Fleming 
is  alone  liable  to  pay  the  plaintiffs’  claim,  and  that  he 
is  also  liable  to  pay  their  (the  Rector  and  Wardens’)  costs 
of  the  arbitration,  amounting,  as.?  said  in  the  pleading,  to 
some  $600,  and  the  costs  incurred  in  and  about  the  pre- 
paration, execution,  and  tender  of  the  renewal  lease,  and 
should  indemnify  them  against  the  plaintiffs’  claim,  and 
the  costs,  charges,  and  expenses  of  and  incidental  to  the 
reference  and  award  and  all  other  costs  of  and  incidental 
to  the  renewal  lease. 

The  defendant  Fleming  makes  a similar,  or  nearly  simi- 
lar, claim  against  his  co-defendants,  excepting  that  he  has 
been  always  ready  and  willing  and  offers  to  pay  the  costs 
incurred  about  the  preparation  of  the  lease. 

An  order  was  made  in  Chambers  directing  that  the 
issues  raised  between  the  defendants  should  be  tried  at 
the  trial  of  the  action.  Hence  the  contention  between  the 
defendants. 


522 


ONTARIO  PRACTICE  REPORTS. 


[VOL., 

The  difficulty  arises  chiefly  by  reason  of  a difference  of 
opinion  as  to  the  meaning  of  and  the  proper  construction 
to  he  given  to  a clause  contained  in  the  lease  from  the 
Rector  and  Churchwardens  to  one  Thomas  Cunningham. 

O 7 ' 

bearing  date  the  18th  October,  1866,  of  the  premises  in 
question,  and  of  which  through  mesne  assignments  the 
defendant  Fleming  was  assignee.  This  clause  has  refer- 
ence to  a renewal  of  the  lease,  and  is  as  follows  : 

“ And  the  said  lessors,  as  such  Rector  and  Churchwar- 
dens as  aforesaid,  covenant  with  the  said  lessee  for  quiet 
enjoyment.  And  also,  that  if  the  said  lessee,  his  execu- 
tors, administrators,  and  assigns,  shall  desire  a renewal  of 
this  lease  for  a further  term  of  twenty-one  years,  and  shall 
give  to  the  lessors,  as  such  Rector  and  Churchwardens  as 
aforesaid,  or  ‘their  successors,  three  months’  notice  in  wri- 
ting thereof,  immediately  previous  to  the  expiration  of  this 
present  term,  and  which  said  notice  shall  contain  the  name 
of  an  arbitrator  to  act  as  hereinafter  set  forth,  that  they 
the  said  lessors  or  their  successors  shall  and  will,  at  the 
expense  of  the  lessee,  his  heirs,  executors,  administrators, 
or  assigns,  execute  a new  lease  of  the  said  premises  to  him 
and  them  for  such  further  term  of  twenty-one  years, 
with  the  like  covenants,  provisos,  and  conditions  as 
are  contained  in  these  presents,  save  the  covenant  for  the 
renewal  thereof,  and  at  such  increased  yearly  rent  as  may 
be  determined  by  the  award  of  three  indifferent  arbitra- 
tors, or  of  the  majority  of  them  : such  arbitrators  to  be 
chosen  as  follows  : one  by  each  of  the  said  parties  to  these 
presents,  their  heirs,  executors,  administrators,  successors, 
or  assigns  ; and  the  third  by  the  said  other  two  so  chosen 
as  aforssaid,” 

The  Rector  and  Churchwardens  contend  that  the  whole 
expense  of  the  renewal  lease  and  of  the  arbitration  (the 
latter  a very  large  sum  indeed)  should  be  borne  and  should 
have  been  paid  by  Fleming,  and  that  as  a consequence  he 
should  also  be  ordered  to  pay  the  plaintiffs’  claim  and  their 
costs  of  this  action,  as  well  as  all  his  own  costs,  which, as  was 
said  at  the  bar,  amount  in  all  to  a sum  exceeding  $2,000. 
For  this  contention  they  rely  upon  the  words  in  the  clause 
“ at  the  expense  of  the  lessee,  his  heirs,”  &c.,  and  besides, 
they  contend  that  even  if  these  words  were  not  in  the* 
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clause,  the  meaning  would  be  the  same.  They  further 
contend  that  the  insertion  of  the  clause,  “ at  the  expense 
of  the  lessee,”  &c.,  inasmuch  as  it  was  unnecessary,  so  far 
as  the  expense  of  the  lease  itself  was  concerned,  the  rule 
being  in  ordinary  cases  that  the  lease  is  drawn  by  the 
solicitor  for  the  lessor,  and  the  costs  of  it  charged  to  the 
lessee  (that  is  where  there  is  no  provision  or  agreement  on 
the  subject),  shews,  or  at  least  indicates,  that  the  meaning 
is  that  the  costs  of  the  arbitration,  as  well  as  of  the  lease, 
are  to  be  borne  by  the  lessee.  This  last  contention  is,  I 
think,  met  by  the  note  in  the  5th  vol.,  part  2,  of  Davidson’s 
Precedents,  p.  29,  where  it  is  said  that  the  clause  merely 
expresses  the  ordinary  rule  of  law  ; but  as  lessees,  when 
the  agreement  is  silent  upon  the  point,  frequently  object 
to  bearing  the  whole  expense  of  the  lease,  it  seems 
desirable  to  avoid  questions  by  inserting  the  clause.  It  is, 
therefore,  I think,  probable  that  even  if  there  had  been  no 
arbitration  mentioned  or  contemplated  at  all,  this  clause 
would  have  been  found  in  the  document. 

The  covenant  or  clause  in  the  lease  over  which  the  con- 
tention is,  so  far  as  it  bears  directly  upon  the  immediate 
point  in  dispute,  when  stripped  of  the  words  shewing  the 
character  of  the  lessors,  the  words  referring  to  successors 
and  representatives,  and  other  words  not  material  to  the 
meaning  so  far  as  the  immediate  point  in  dispute  is  con- 
cerned, may  be  read,  I think,  shortly  in  this  way  : And 
also  that  if  the  lessee  shall  desire  a renewal  of  this  lease 
for  a farther  term  of  twenty -one  years,  and  shall  give  the 
notice  mentioned  and  defined,  then  that  the  lessors  shall  and 
re  ill,  at  the  expense  of  the  lessee,  execute  a new  lease  to  him 
for  such  term  of  twenty-one  years,  at  such  increased  yearly 
rent  as  may  be  determined  by  the  award  of  three  indiffer- 
ent arbitrators,  or  a majority  of  them.  And  I do  not  per- 
ceive that  the  necessity  that  the  lessee  should  name  his 
arbitrator  in  the  notice  to  be  given  by  him,  can  add  or 
subtract  anything  from  this,  so  far  as  the  point  in  dispute 
is  concerned. 
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The  question  raised  presents,  to  me  at  all  events,  some 
difficulty,  but  looking  at  it  fairly,  and  with  the  best  consi- 
deration I can  give  it,  I am  of  the  opinion  that  the  costs  of 
the  lease  are  provided  for  both  bylaw  and  by  the  contract, 
but  that  the  costs  of  the  arbitration  are  not  provided  for 
by  the  contract.  Then  assuming  this  to  be  so,  what  is  the 
consequence  ? The  nearest  analogy  that  I have  seen  is  the 
one  referred  to  by  counsel  for  the  defendant  Fleming,  and 
is  found  in  the  6th  ed.  of  Russell  on  Awards,  at  p.  381.  It 
is  stated  in  this  way  : 

“ When  a cause  alone  or  a cause'  and  all  matters  in 
difference  are  referred,  and  nothing  is  said  in  the  submis- 
sion respecting  costs,  the  arbitrator  has  an  implied  authority 
to  adjudicate  respecting  the  costs  of  the  cause,  but  not  of 
the  reference  or  award,  and  each  party  must  bear  his  own 
expense  of  the  reference,  and  is  liable  to  half  the  costs  of 
the  award.” 

It  is  true  that  this  statement  is  given  under  the  caption 
or  heading,  “ The  power  of  the  arbitrator  over  costs,”  but  it 
nevertheless  states  what  is  the  proper  disposition  to  be 
made,  or  rather  what  is  the  rule  of  law  in  regard  to  the 
costs  of  a reference  and  award,  where  the  submission  is 
silent  in  regard  to  them,  which,  as  I have  already  said,  the 
.submission  in  the  present  case  in  my  opinion  is.  The  same 
rule  is  found  in  Marshall  on  Costs,  pp.  430,  431,  under  the 
heading  : “ Where  reference  silent  as  to  costs.” 

It  was  contended  that  the  lessee  in  order  to  avail  him- 
self of  the  benefits  of  the  clause  or  covenant  in  question, 
must  tender  a lease  for  execution  ; that  he  could  not  put 
the  lessors  in  default  without  so  doing  ; that  to  do  this  he 
would  be  obliged  to  ascertain  the  amount  of  the.  yearly 
rent  to  be  reserved  by  the  renewed  lease  ; that  there  was 
only  the  one  way  of  doing  this;  and  that  as  a consequence 
he  would  be  obliged  to  undertake  and  pay  the  expenses  of 
the  arbitration  and  award,  which  shewed  that  the  meaning 
in  this  respect  of  the  clause  or  covenant  is,  that  all  these 
expenses  were  to  be  borne  by  the  lessee,  and  cases  were 
referred  to  as  supporting  their  contention. 
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Now,  although  the  authorities  seem  to  show  that  the 
‘Courts  will  not  entertain  actions  for  the  specific  perform- 
ance of  contracts  to  refer  to  arbitration,  I do  not  think 
that  the  lessee  was  by  this  contract  in  the  position  indi- 
cated above.  There  existed  a contract  that  the  amount  of 
increased  rent  to  be  reserved  should  be  determined  by  three 
arbitrators,  one  to  be  chosen  by  each  party  to  the  contract, 
-and  one  by  the  two  so  chosen,  and  it  appears  to  me  that  if 
the  lessors  were  unwilling  and  declined  to  arbitrate,  they 
• could  be  compelled  to  do  so  under  the  provisions  of  sections 
215  and  216,  ch.  56,  R S.  0.  (1877),  which  are,  I think,  sec- 
tions 39  and  40,  ch.  53  R S.  0.  (1887),  and  there  would  in 
this  way  be  an  arbitration  under  a reference,  silent  as  to 
the  costs  of  it,  by  which  the  amount  of  the  rent  to  be 
reserved  would  be  ascertained. 

I am,  as  I have  said,  of  the  opinion  that  the  costs  of  this 
arbitration  are  not  provided  for  by  the  document  of  refer- 
ence, that  is  the  covenant  in  question,  and  it  follows,  I think, 
that  the  defendants  should  each  bear  and  pay  his  and  their 
“Costs  of  the  reference ; that  each  should  pay  one  half  of 
the  arbitrators’  fees  for  which  this  action  is  brought ; that 
-each  should  pay  one  half  of  the  plaintiffs’  costs  of  this  action ; 
that  each  should  bear  and  pay  his  and  their  own  costs  of 
this  action;  and  that,  as  conceded,  the  defendant  Fleming 
should  pay  the  costs  of  the  renewed  lease.  This  seems  to 
me  to  be  the  proper  conclusion,  and  the  judgment  as  be- 
tween the  defendants  will  be  accordingly. 

The  judgment  in  favour  of  the  plaintiffs  I have  before 
mentioned. 

If  any  question  arises  between  the  defendants  as  to  the 
indemnity  mentioned  in  the  pleadings,  it  may,  if  necessary , 
•be  spoken  to  on  settling  the  minutes  of  the  judgment. 
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Merchants  Bank  v.  Lucas  et  al. 

Evidence — Adducing  additional  evidence  in  Court  of  Appeal. 

The  defendants,  appealing  from  a Divisional  Court,  applied  for  leave  to 
adduce  further  evidence  in  the  Court  of  Appeal  to  corroborate  that 
already  taken  upon  a point  which  was  argued  before  the  Divisional 
Court,  and  decided  adversely  to  the  applicants.  The  application  was 
refused. 

Remarks  on  the  reception  of  further  evidence  by  appellate  Courts. 

[May  8,  1888.  --The  Court  of  Appeal .] 

Motion  by  the  defendants  for  leave  to  adduce  further 
evidence  upon  their  appeal  to  this  Court  from  the  judg- 
ment of  the  Common  Pleas  Division,  13  0.  It.  520. 

The  motion  was  argued  before  Hagarty,  C.J.O.,  Bur- 
ton, Patterson,  and  Osler,  JJ.A.,  on  the  12th  April,  1888. 

'k.  A . I ■ 

McCarthy,  Q.C.,for  the  motion. 

Robinson , Q.C.,  contra. 

Burton,  J.  A. — Among  all  the  improvements  made 
in  legal  procedure  in  recent  years,  none,  not  even 
the  abolishment  of  special  demurrers,  can  at  all  com- 
pare with  the  beneficial  changes  made  both  in  the 
law  of  evidence,  and  the  facilities  now  given  for  admit- 
ting it  at  any  stage  of  the  cause  ip  furtherance  of 
justice  and  with  the  view  to  get  at  the  matter  in  dispute ; 
and  yet  strange  to  say  these  changes  met  with  more  deter- 
mined opposition  than  almost  any  other. 

It  is  now  thirty-seven  years  since  the  statute  passed 
allowing  the  parties  to  the  suit  to  give  evidence,  but  the 
Act  met  with  such  strong  opposition  in  quarters  where  one 
would  have  least  expected  it — from  the  judiciary  amongst 
others — and  such  a strong  pressure  was  brought  to  bear 
upon  the  Government  that  within  two  years  it  was 
repealed,  and  for  seventeen  long  years  the  former  system v 
under  which  the  parties  best  acquainted  with  the  facts 
were  excluded,  and  Courts  and  juries  compelled  to  grope  to 
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a conclusion  upon  such  meagre  evidence  as  could  be  ob- 
tained from  others,  continued  to  be  the  law  cf  the  land. 

That  day  has  fortunately  gone  by,  and  in  much  more 
recent  times  facilities  have  been  given  for  taking  evidence 
.at  almost  any  stage  of  the  cause. 

But  I quite  agree  that  it  would  not  conduce  to  the 
ends  of  justice  to  allow  parties  to  lie  by,  argue  the 
case,  and  take  the  chance  of  a judgment  in  their  favour 
upon  the  material  before  the  Court,  and  after  judgment 
against  them,  apply  to  be  allowed  to  give  further  evidence. 

The  same  reasoning  which  induced  the  Court  to  grant 
new  trials  upon  the  discovery  of  fresh  evidence  with  ex- 
treme caution,  applies  to  the  receiving  of  fresh  evidence  in 
the  Divisional  Courts,  and  even  more  so  in  this  Court. 
The  evidence  proposed  to  be  given  is  not  evidence  of  that 
character,  but  is  evidence  to  corroborate  or  strengthen  that 
already  before  the  Court,  upon  the  same  point  which  was 
argued  before  the  Divisional  Court.  That  was  the  proper 
time  to  apply  for  leave  to  offer  the  further  evidence,  if 
then  taken  by  surprise ; and  I concur  in  the  view  that  it 
would  be  establishing  a dangerous  precedent  to  receive  it 
in  this  case. 

Patterson,  J.  A. — An  appeal  from  the  judgment  of  the 
Common  Pleas  Division,  which  is  reported  in  13  0.  R.  at 
p.  520,  is  shortly  to  be  heard  before  this  Court,  and  the 
defendants  have  asked  for  leave  to  adduce  further  evi- 
dence. 

The  action  is  by  the  indorsees  of  a bill  of  exchange 
against  the  drawers,  who  deny  the  drawing,  alleging  that 
their  signature  is  a forgery. 

The  defendants  had  judgment  in  their  favour  at  the  trial, 
which  was  without  a jury,  the  forgery  being  found  as  a 
fact.  The  Divisional  Court  reversed  the  judgment,  not 
disapproving  of  the  finding  of  forgery,  but  holding  by  a 
majority  that  the  defendants  had  by  their  conduct  estop- 
ped themselves  from  disputing  their  liability. 
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The  report  of  the  case  shews  that  the  question  of  estop- 
pel or  ratification  was  fully  argued  before  the  Divisional 
Court,  and  the  evidence  bearing  upon  it  was  discussed  in 
the  judgments  delivered. 

The  time  at  which  the  plaintiffs  became  aware  that  the 
defendants  disputed  the  genuineness  of  the  bill  is  con- 
sidered to  be  a fact  of  importance,  and  it  is  mainly  upon 
that  subject  that  we  are  asked  to  receive  evidence. 

We  know  from  the  affidavits  read  on  the  argument  the- 
nature  of  the  evidence  offered. 

It  relates  to  interviews  and  conversations  respecting" 
which  witnesses  were  examined  at  the  trial,  when  they' 
gave  evidence  that  was  quoted  and  commented  on  in  the- 
judgments  in  the  Court  below.  On  the  part  of  the  defen- 
dants a gentleman  who  was  one  of  their  counsel  before 
the  Divisional  Court,  and  I suppose  also  at  the  trial,  pro- 
poses to  give  his  recollection  of  matters  that  were  equally 
within  the  knowledge  of  another  gentleman  who  occupies 
precisely  the  same  position  with  regard  to  the  plaintiffs, 
but  whose  recollection  of  the  matters  is  very  different ; 
and  this  conflict  of  evidence  is  to  be  extended  by  cor- 
roborative testimony  on  each  side. 

Apart  from  other  objections,  it  is  plain  that  evidence' 
such  as  this,  which  is  merely  additional  evidence  on  mat- 
ters that  have  been  pronounced  on,  either  at  the  trial  or  in 
the  Divisional  Court,  where  one  of  the  Judges  was  the- 
Judge  before  whom  the  trial  was  had,  could  not  be  satis- 
factorily  dealt  with  by  a separate  tribunal,  but,  if  received 
at  all,  ought  to  be  given  at  a new  trial,  when  all  the  evi- 
dence on  each  issue  could  be  considered  together. 

The  evidence,  not  being  newly  discovered  evidencer 
could  not  be  made  the  ground  of  a rule  for  a new  trial 
under  the  familiar  practice  in  jury  cases.  That  circum- 
stance alone  might  not  preclude  its  reception  under  the 
present  useful  extension  of  the  powers  of  our  appellate' 
Courts,  whether  this  Court  or  the  Divisional  Courts,  by 
which  in  a large  class  of  cases  the  necessity  for  a new 
trial  is  done  away  with,  but  it  is  a circumstance  not  with- 
out influence  against  the  application. 
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It  would  be  unwise  to  attempt  to  define  the  cases  in 
which  fresh  evidence  ought  or  ought  not  to  be  received,, 
and  I have  no  intention  to  make  the  attempt. 

We  have  in  this  Court  in  several  cases  received  fresh 
evidence,  sometimes  by  the  examination  of  witnesses  in 
open  Court,  and  we  have  in  other  cases  refused  to  allow 
new  evidence  to  be  adduced.  Each  case  must  be  dealt 
with  by  itself. 

I have  not  made  any  effort  to  trace  the  English  practice,, 
but  I have  happened  to  note  two  instances  in  which  the 
Court  of  Appeal  allowed  new  evidence  to  be  given,  in 
both  of  which  there  are  dicta  which  are  not  encouraging 
to  such  applications  as  this. 

Boswell  v.  Cooks,  27  Ch.  D.  424,  was  tried  before  Mr. 
Justice  Fry,  who,  upon  the  plaintiffs  evidence,  dismissed 
the  action.  The  plaintiff  appealed,  and  the  defendant 
asked  that  if  the  Court  did  not  decide  in  his  favor  he 
might  give  evidence.  Baggallay,  L.  J.,  said,  (p.  430)  : 
“We  consider  that  it  would  not  be  right  for  us  to  decide 
the  case  upon  the  present  materials,  and  then  allow  you 
to  call  evidence  if  our  decision  is  against  you.  If  the 
defendants  elect  to  call  witnesses  we  will  hear  them.”  i 

The  analogy  here  is  in  deferring  the  application  till  after 
the  decision  of  the  Divisional  Court  upon  the  evidence 
given  at  the  trial. 

In  Evans  v.  Benyon,  37  Ch.  D.  329,  the  appeal  was  by 
the  defendants,  who  were  allowed,  under  the  circumstances 
of  the  case,  to  give  evidence  which  had  been  volunteered 
since  the  trial  by  the  plaintiff’s  wife,  the  last  person  to 
whom  they  could  have  thought  of  applying  for  it.  Lord  J us- 
tice  Cotton  gave  the  judgment  of  the  Court,  reversing  the 
judgment  below, and  added  (p.345):  “The  appellant,  however, 
must  pay  the  costs  of  the  motion  to  be  allowed  to  adduce 
further  evidence,  which  we  allowed  in  this  case,  consider- 
ing it  a very  special  case,  and  not  in  any  way  departing 
from  our  rule,  to  which  I adhere  very  strongly,  that  par- 
ties ought  not  to  be  allowed  to  bolster  up  their  case  by 
adducing  fresh  evidence  before  the  Court  of  Appeal.” 
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I shall  say  no  more  on  the  subject  of  this  application, 
but  it  may  not  be  out  of  place  to  make  a general  remark 
or  two. 

When  a party,  plaintiff  or  defendant,  decides  at  a trial 
not  to  call  witnesses,  relying  upon  the  view  of  his  adver- 
sary’s case  which  the  Judge  may  have  expressed,  it  is  of 
course  open  to  the  appellate  court  in  its  discretion  to 
hear  his  evidence,  or  to  send  the  case  back  for  a new 
trial.  This  was  pointed  out  by  Jessel,  M.  R.,  in  Ex  parte 
Jacobson , 22  Ch.  D.  312,  315.  But  I would  caution  prac- 
titioners against  relying  on  Boswell  v.  C'oaJcs  as  an  author- 
ity for  insisting  upon  doing  in  the  Divisional  Court  or 
in  this  Court  what  they  took  the  risk  of  not  doing  at 
the  trial.  The  power  to  receive  fresh  evidence  ought,  no 
doubt,  to  be  exercised  with  judicious  liberality  in  further 
ance  of  justice,  and  for  the  avoiding  of  unnecessary  delay 
and  expense.  To  a certain  extent  it  converts  the  appel- 
late court  into  a court  of  first  instance ; but  it  is  meant 
to  be  rather  supplementary  to  the  courts  of  first  instance, 
where  a proper  case  for  its  exercise  appears,  than  to 
relieve  litigants  from  the  duty  of  bringing  their  facts 
fully  before  those  courts.  In  Boswell  v.  Goaks  the  leave 
was  not  given  as  a matter  of  course.  Lord  Justice  Baggallay 
stated  in  delivering  judgment,  (p.  452)  that  the  court  had 
deemed  it  right,  at  the  close  of  the  appellant’s  case,  to 
intimate  to  the  respondent’s  counsel  that  upon  the  mate- 
rials before  the  court  there  was  a case  to  be  answered. 
The  judgment  at  the  trial  had  proceeded  upon  the  Judge’s 
view  that  by  reason  of  certain  proceedings  the  fiduciary 
relationship  on  which  the  plaintiff  relied  had  ceased.  The 
Lords  Justices  considered  that  the  rights  in  litigation 
turned  on  other  considerations  and  not  on  the  question 
decided  by  Mr.  Justice  Fry,  whose  opinion,  by  the  way? 
was  afterwards  sustained  in  the  House  of  Lords,  (11  App. 
Cas.  232.)  The  new  evidence  was  on  a different  issue  from 
that  on  which  the  decision  in  the  first  instance  went. 

We  considered  one  aspect  of  this  subject  in  Macdonald 
v.  Worthington , 7 A.  R.  563.  I refer  to  what  was  there 
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said  by  myself  and  by  Chief  Justice  Spragge,  particu- 
larly to  the  remarks  of  the  Chiet  Justice,  where  he  pointed 
out  the  inconvenience  and  disadvantage  which  would  be 
entailed  upon  the  plaintiff  by  having  his  case  decided  by 
a Judge  who  had  not  heard  his  evidence,  as  well  as  by 
having  disclosed  his  case  to  his  adversary.  I have  not 

• seen  any  reason  to  change  the  opinions  expressed  in  that 
case. 

I am  satisfied  that  we  ought  to  refuse  the  present  appli- 
cation, and  of  course,  with  costs. 

Osler,  J.  A. — I think  this  is  not  a case  in  which  we 
should  exercise  the  power  of  the  Court  to  admit  further 
evidence.  The  evidence  now  sought  to  be  admitted  is 
such  as,  having  regard  to  the  nature  of  the  defence,  might 
reasonably  have  been  offered  at  the  trial.  It  was  then 
known  to  the  defendants,  and  although  the  plaintiffs’  case 
is  not  on  the  pleadings  placed  on  the  ground  of  estoppel, 
yet  it  must  have  been  known  that  the  evidence  on  the 
question  of  ratification  could  be  applied,  as  it  has  been 
applied,  in  support  of  that  ground.  Still  I think  it  must 
have  been  fairly  open  to  the  defendants  in  the  Divisional 
Court  when  they  found  the  point  of  estoppel  there  urged 
against  them  for  the  first  time,  to  have  applied  to  that 
Court  for  permission  to  give  further  evidence  on  that 
point  before  leaving  the  case  for  judgment  there.  Speaking 
for  myself,  I should  say  that  there  was  much  to  support 

• such  an  application. 

But  the  case  was  fully  argued  before  the  Divisional 
'•  Court  on  this  very  ground,  in  reliance  on  the  evidence  at 
the  trial,  and  whether  or  not  any  objection  was  made  to 
■ the  Court  entertaining  it  because  not  open  on  the  plead- 
ings or  taken  at  the  trial,  the  fact  remains  that  no  appli- 

• cation  of  which  the  court  could  take  notice  was  then 
made  for  leave  to  give  further  evidence.  The  case  was 
left  for  judgment,  and  the  application  was  not  renewed 

1 until  after  judgment  had  been  given  for  the  plaintiff  on 
vthe  point  involved,  and  the  case  taken  to  appeal. 
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Looking  at  the  nature  of  the  evidence  proposed  to  be 
given,  involving  a direct  conflict  of  testimony  between  two 
gentlemen  as  to  their  recollection  of  a conversation,  I 
think  it  would  not  be  in  accordance  with  the  practice 
which  has  hitherto  prevailed,  and  would  establish  a vicious 
precedent  if  we  were  to  accede  to  the  application : Bos- 
well v.  Cooks,  27  Ch.  D.  424  ; Evans  v.  Benyon , 37  Ch.  D. 
329. 

With  regard  to  the  point  of  practice  referred  to  by  my 
brother  Patterson,  the  case  does  not  seem  to  call  for  the 
expression  of  a final  opinion.  At  present  I do  not  under- 
stand it  to  be  settled  that  a party  is  bound  to  go  into  his 
evidence  at  the  risk  of  not  being  afterwards  allowed  to 
adduce  it,  if  at  the  close  of  his  adversary’s  case  the  Judge 
is  prepared  to  decide  in  his  favour. 

Hagarty,  C.  J.  0.,  concurred. 


Motion  refused. 
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He  Soules  v.  Little  et  al. 

Prohibition — Division  Court — Co-defendant  out  of  jurisdiction — Taking 
chances  at  trial — Delay  in  moving. 

T.,  one  of  the  defendants  in  a Division  Court  action,  resided  out  of  Ontario, 
and  process  was  served  substitutionally  upon  him.  L.,  the  other  defen- 
dant, objected  that  the  Court  had  no  jurisdiction  by  reason  of  T.’s 
absence  from  the  Province.  No  written  notice  of  this  objection  was 
given  before  the  trial,  there  was  a conflict  of  evidence  as  to  whether  it 
was  taken  at  the  trial,  and  the  suit  was  defended  on  a different  ground. 
The  trial  was  on  the  13th  January,  1888,  when  judgment  went  for  the 
plaintiff  for  more  than  $100  ; a new  trial  was  moved  for  by  L.,  and  was 
refused  on  the  23rd  February,  1888  ; execution  then  issued,  under  which 
goods  of  L.  were  seized,  and  became  the  subject  of  an  interpleader.  L. 
did  not  appeal,  but  on  the  16th  May,  1888,  moved  for  prohibition. 

Held,  that  L.  having  taken  his  chances  at  the  trial,  and  not  having  ap- 
pealed, nor  sufficiently  accounted  for  his  delay  in  moving,  the  discretion 
of  the  Court  should  not  be  exercised  in  his  favour. 

[July  11,  1888. — Falconbridge,  J.] 

Motion  by  the  defendant  Little  for  prohibition  to  the* 
4th  Division  Court  of  York. 

The  suit  was  commenced  by  special  summons,  dated  17th 
December,  1887,  on  a promissory  note  made  by  both  defen- 
dants, payable  25th  November,  1887,  for  $118  and  interest, . 
to  plaintiff  or  bearer. 

An  order  was  made  by  the  Junior  Judge  of  the  county 
of  York,  dated  22nd  December,  1887,  allowing  substitu- 
tional service  of  the  summons  on  the  defendant  Thomp- 
son, who  then  and  at  the  time  of  the  present  motion  was 
in  the  state  of  New  York. 

At  the  trial,  on  the  13th  January,  1888,  Thompson  did 
not  appear.  Little  was  represented  by  Mr.  Widdifield,  a 
solicitor,  and  Mr.  Woodcock,  a conveyancer  and  Division 
Court  agent. 

No  written  notice  objecting  to  the  jurisdiction  was  given 
before  the  trial.  Judgment  went  for  the  plaintiff  for  $120 
and  costs. 

On  the  23rd  January  application  was  made  by  Little 
to  the  Division  Court  Judge  to  set  aside  the  judgment  and:, 
for  a new  trial.  On  the  23rd  February  judgment  was  given* 
refusing  the  new  trial. 

On  the  16th  May  notice  of  this  application  was  given 
The  motion  was  made  solely  on  behalf  of  Little,  Thomp- 
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son  not  having  instructed  or  authorized  it.  The  explana- 
tion given  of  the  delay  in  moving  was  that  the  defendant 
Little  had  not' furnished  the  funds  to  his  solicitor  earlier. 

On  the  8th  June,  1888,  W.  T.  Allan  supported  the 
motion. 

C.  J.  Holman , contra. 

Judgment  was  delivered  on  the  11th  July,  1888. 

Falconbrtdge,  J. — The  absence  of  a written  notice 
objecting  to  the  jurisdiction  is  probably  immaterial  under 
Re  Knight  v.  Medora,  14  A.  R.  112,  as,  if  the  objection  is 
good,  no  Division  Court  would  have  jurisdiction. 

It  is  alleged  in  the  affidavits  filed  by  the  defendant  that 
objection  to  the  jurisdiction  was  taken  at  the  trial  on  the 
ground  that  the  defendant  Thompson  resided  out  of  the 
province  of  Ontario. 

Mr.  Robertson,  who  appeared  for  the  plaintiff,  denies  this, 
and  the  learned  Judge’s  notes  (the  matter  being  within  the 
increased  jurisdiction  of  the  Division  Court)  contain  no 
note  or  entry  of  this  objection. 

The  case  was  fought  out  on  a totally  different  ground, 
and  from  the  depositions  of  defendant,  of  Mr.  Widdifield, 
and  of  Mr.  Woodcock,  it  is  clear  that  if  this  objection  were 
mentioned  at  all,  it  was  so  faintly  urged  that  it  was  practi- 
cally abandoned. 

After  the  refusal  of  the  new  trial,  and  before  this  appli- 
cation, execution  issued,  and  the  goods  of  Little  were  seized 
and  formed  the  subject  of  an  interpleader. 

The  defendant  Little  did  not  choose  to  appeal  from  the 
judgment  of  the  learned  Judge. 

It  is  clearly  a case  where  he  took  his  chances  at  the  trial, 
and  the  discretion  of  the  Court  should  not  now  be  exer- 
cised in  his  favour  ; Guy  v.  The  Grand  Trunk  R.  W.  Co.y 
10  P.  R.  372. 

The  delay  in  moving  is  not  sufficiently  accounted  for; 
Denton  V.  Marshall , 1 H.  & C.  654. 

The  motion  must  be  refused,  with  costs. 
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Livernois  y.  Bailey. 

Costs,  scale  of— Setting  off  costs — JR.  S.  0.  ( 1877 ) ch.  50,  sec.  3JJ7,  sub-sec.  3. 

In  an  action  for  damages  for  breach  of  a contract,  the  jury  awarded  the 
plaintiff  $68.50,  and  the  trial  Judge  entered  judgment  for  that  amount, 
and  certified  to  entitle  the  plaintiff  to  costs  on  the  Division  Court  scale, 
and  to  prevent  the  defendant  from  setting  off  High  Court  costs. 

On  appeal  a Divisional  Court  varied  the  order  as  to  costs  so  as  to  give  the 
plaintiff  such  costs  only  as  he  would  have  recovered  under  R.  S.  0. 
(1877),  ch.  50,  sec.  347,  sub-sec.  3,  where  the  Judge  at  the  trial  did  not 
certify. 

[June  29,  1888. — The  common  Pleas  Division.] 

This  action,  which  was  tried  before  MacMahon,  J.,  at 
Hamilton,  with  a jury,  was  brought  to  recover  damages 
for  non-fulfilment  of  a contract  for  the  sale  of  apples.  The 
defence  was,  that  the  contract,  if  any  ever  existed,  was 
rescinded,  and  that  there  was  no  contract  reduced  to 
writing,  as  required  by  the  Statute  of  Frauds.  The  jury 
found  that  there  was  a contract,  and  assessed  the  damages 
at  $68.50.  The  learned  Judge  gave  judgment  in  favour  of 
the  plaintiff  for  $68.50  and  reserved  the  question  of  costs. 
He  subsequently  certified  to  entitle  the  plaintiff  to  costs  on 
the  Division  Court  scale  and  also  certified  to  prevent  the 
defendant  from  setting  off  Superior  Court  costs.  The 
judgment  in  favour  of  the  plaintiff  for  the  amount  of  the 
damages  was  given  on  the  24th  January,  1888,  and  the 
certificate  as  to  costs  was  not  given  until  the  27th  Febru- 
ary. On  the  8th  February  an  order  nisi  was  obtained  by 
the  defendant  calling  on  the  plaintiff  to  shew  cause  why 
the  verdict  and  judgment  should  not  be  set  aside  on  the 
ground  that  no  contract  was  proved  to  have  been  made 
between  the  parties  and  on  other  grounds  mentioned  in 
the  order ; and  on  3rd  March  notice  of  motion  was  given 
by  defendant  against  the  certificate  of  the  learned  J udge 
depriving  the  defendant  of  his  right  of  set-off  of  costs. 

On  the  23rd  May,  1888,  both  motions  were  argued 
together  before  a Divisional  Court  composed  of  Galt,  C.  J., 
and  Rose,  J. 
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Aylesworth  and  II.  H.  Collier,  for  the  defendant. 

J.  W.  Nesbitt , for  the  plaintiff. 

Galt,  C.  J. — In  my  opinion  the  contract  was  proved 
.and  the  offer  of  the  defendant  had  been  accepted  by  the 
plaintiff  before  the  defendant  wrote  the  letter  rescind- 
ing the  same.  Then  as  to  the  damages,  the  evidence 
proves  that  the  defendant  had  received  from  the  sale 
of  his  apples  at  least  the  sum  allowed  by  the  jury 
over  and  above  the  price  to  be  paid  by  the  plaintiff.  I 
therefore  see  no  reason  to  interfere  with  the  judgment  on 
that  point. 

The  question  of  costs  remains  to  be  considered.  The 
learned  J udge  has  certified  to  prevent  the  defendant  from 
.setting  off  costs.  Mr.  Nesbitt  contends  that  there  is  no 
appeal  from  this  decision.  The  right  of  the  Court  to  con- 
sider the  question  of  costs  has  been  very  fully  discussed  in 
the  Court  of  Appeal  in  Mitchell  v.  Vandusen,  II  A.  R. 
517,  and  Wills  v.  Carman,  in  the  same  volume,  page  656  ; 
see  also  Wansley  v.  Smallwood , 11  A.  R.  439.  The  case 
of  Jones  v.  Curling,  13  Q.  B.  D.  262,  is  in  point  as  respects 
the  right  of  appeal,  The  head-note  is  : “ Where  an  action 
is  tried  with  a jury,  the  Judge  before  whom  it  is  tried  has 
no  authority  under  Order  LXV.,  rule  1 (which  is  the  same 
as  our  Rule  428),  to  make  an  order  by  which  the  costs  will 
not  follow  the  event  unless  there  exist  ‘ good  cause,’  within 
the  meaning  of  that  rule,  and  consequently  there  is  an 
appeal  with  respect  to  the  existence  of  the  facts  necessary 
to  give  the  J udge  jurisdiction  to  make  such  order.”  Bowen 
L.  J.,  in  his  judgment,  p.  271,  after  referring  to  the  rule 
says  : “ That  rule  begins  with  placing  in  the  discretion  of  the 
Court  the  costs  of  all  proceedings  in  the  Court,  but  then 
follows  a provision  by  which  in  the  event  of  a jury  trial 
the  costs  are  removed  from  the  discretion  of  the  Judge  and 
are  to  follow  the  event,  except  in  one  case,  which  is,  if  the 
Judge  shall  for  good  cause  otherwise  order.  It  appears 
to  me  that  these  latter  words  restore  costs  to  the  dis- 
cretion of  the  Judge,  provided  a condition  precedent  is 
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fulfilled  ; that  is  to  say,  provided  there  is  good  cause.  But 
unless  there  are  facts  from  which  a reasonable  man  might 
think  the  exceptional  order  was  one  which  was  more  just 
than  allowing  the  costs  to  take  the  ordinary  course,  there 
■can  be  no  good  cause,  and  if  there  is  no  good  cause  then 
the  Judge  had  no  jurisdiction.  It  seems  to  me  that  on  the 
true  construction  of  this  rule  there  is  an  appeal  with  res- 
pect to  the  existence  of  the  facts  upon  which  alone  the 
jurisdiction  of  the  Judge  depends.” 

Rule  428,  after  stating  (as  in  the  English  rule  above 
referred  to)  that  the  costs  of  and  incident  to  all  proceedings 
in  the  High  Court  shall  be  in  the  discretion  of  the  Court 
•contains  the  following  proviso  : “ Provided,  that  where  any 
-action  or  issue  is  tried  by  a jury,  the  costs  shall  follow  the 
event,  unless,  upon  application  made  at  the  trial,  for  good 
cause  shewn,  the  Judge  before  whom  such  action  or  issue  is 
tried,  or  the  Court,  shall  otherwise  order.”  Under  this  rule 
the  plaintiff,  supposing  the  Judge  had  made  no  order, 
would  have  been  entitled  to  tax  full  costs,  but  the 
Judge  had  power  for  good  cause  shewn  to  deprive 
him  of  costs  or  to  regulate  the  scale  by  which  they 
.should  be  taxed.  If  then  the  Judge  had  made  an  order, 
allowing  the  plaintiff  Division  Court  costs  there  could  have 
been  no  question  as  to  setting  off  costs  by  the  defendant, 
and  the  only  question  on  an  appeal  would  have  been 
whether  good  cause  was  shewn  for  making  such  an  order  ; 
there  could  have  been  no  appeal  by  the  defendant.  As  it 
was  feared  this  rule  might  be  productive  of  injustice,  the 
Supreme  Court  on  28th  January,  1882,  passed  an  order  No. 
512,  as  follows  : “ In  case  of  trial  by  jury,  and  the  Judge  or 
Court  makes  no  order  respecting  the  costs,  under  rule  428, 
the  taxation  of  costs  shall  be  under  such  scale  of  allow- 
ance only  as  would  have  been  applicable  before  the 
passing  of  the  Judicature  Act ; and  the  event  shall  in  such 
case  be  to  recover  costs  according  to  such  scale,  subject  to 
such  rights  of  set-off  as  to  costs  as  apply  under  the  Com- 
mon Law  Procedure  Act.”  It  is  plain  this  rule  was  intended 
to  apply  to  such  cases  only  in  which  the  Judge  had  made  no 
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order,  but  was  not  intended  to  interfere  with  the  discretion 
conferred  on  him  by  rule  428.  In  my  opinion  both  rules 
must  be  discharged  upon  all  grounds  save  as  to  the  question 
of  costs,  and  the  costs  should  be  as  under  sub-sec.  3 of  sec. 
349,  C.  L.  P.  Act.  There  will  be  no  costs  of  either  motion. 


Rose,  J. — I do  not  think  any  tenable  objection  can  be 
urged  to  the  learned  Judge’s  charge  or  to  the  findings  of 
the  jury. 

It  seems  to  me  there  was  evidence  to  sustain  the  finding 
of  a contract  and  that  the  findings,  read  in  the  light  of  the 
evidence  and  the  Judge’s  charge,  are,  that  the  plaintiff 
accepted  the  terms  of  the  defendant’s  letter  simpliciter . 

I am  also  bf  the  opinion  that  the  evidence,  which  the 
jury  evidently  believed,  that  there  were  no  apples  to  be  had 
equal  to  those  contracted  for,  and  of  the  profit  made  by 
the  defendant  from  the  sale  of  the  very  apples  sold  to  the 
plaintiff,  prevents  our  interfering  with  the  finding  as  to 
damages. 

As  to  our  right  to  review  the  judgment  as  to  costs,  it 
seems  to  me  that  under  Rule  428,  apart  from  428a.,  th& 
plaintiff  would  be  entitled  to  full  costs  unless  the  Judge 
had  otherwise,  for  good  cause,  ordered,  and  that  the  effect 
of  the  order  made  was  to  limit  the  amount  of  the  recovery 
to  such  sum  as  would  have  been  recovered  in  the  Division 
Court.  I am  also  of  opinion  that  under  Rule  428  there  is 
no  right  of  set-off,  all  former  rules  having  been  repealed^ 
and  therefore  the  reference  to  set  off  of  costs  in  our  learned 
brother’s  order  was  unnecessary. 

Rule  428a.  does  not  apply,  as  there  has  been  an  order. 

The  result  would  be,  that  as  the  Judge  has  exercised  his 
discretion  for  good  cause,  i.e .,  the  cutting  down  or  limiting 
the  costs  where  the  recovery  is  of  a sum  which  might  have 
been  recovered  in  the  Division  Court,  we  cannot  entertain 
an  appeal  merely  to  have  the  plaintiff’s  costs  lessened  by  a 
larger  sum;  in  other  words,  to  lessen  them  by  a sum  which 
would  equal  the  sum  the  defendant  would  have  recovered 
under  the  old  practice,  allowing  a set-off,  unless  we  could 
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interfere  on  the  ground  that  it  is  not  in  affirmance  of  a 
principle,  viz.,  that  when  a plaintiff  brings  in  the  High 
Court  a suit  which  should  have  been  brought  in  an  in- 
ferior Court  the  defendant  should  not  bear  any  greater 
burden  by  way  of  costs  than  if  the  action  had  been  brought 
in  the  proper  forum. 

I am  not  satisfied  with  the  principle  of  the  decision, 
which  is  the  same  as  that  adopted  by  myself  in  Wilkinson 
v.  Harvey , before  us  during  this  sittings,  and  which  is  in 
my  opinion  open  to  the  same  objection,  viz.,  that  when 
an  action  is  brought  in  the  High  Court,  which  might  well 
have  been  tried  in  an  inferior  Court,  the  Judge  should  not 
give  the  plaintiff  or  inflict  upon  the  defendant  more  costs 
than  if  the  action  had  been  brought  in  the  lower  Court,  unless 
indeed  there  be  facts  which,  in  the  opinion  of  the  Judge, 
warranted  the  action  being  brought  in  the  High  Court. 

I do  not  attempt  to  formulate  any  rule  which  should 
govern  the  discretion  of  the  Judge;  each  case  must  stand 
on  its  own  footing.  To  illustrate,  however,  by  reference  to 
Wilkinson  v.  Harvey , I there  awarded  to  the  plaintiff  $100 
damages  in  an  action  of  trespass  to  goods,  and  stated  that 
in  my  opinion  the  plaintiff  could  not  reasonably  have 
expected  to  have  recovered  more  than  $200,  but  gave  the 
plaintiff  costs  according  to  the  County  Court  scale,  and 
prevented  the  defendant  setting  off  costs. 

Upon  reflection  I do  not  see  any  warrant  for  making  the 
defendant  pay  extra  costs  for  the  mistake  of  the  plaintiff 
in  bringing  the  action  in  the  High  Court. 

So  here  the  plaintiff  recovered  all  he  ought  reasonably 
to  have  expected  to  have  recovered,  and  he  might  have 
recovered  $100  in  the  Division  Court  and  $200  in  the 
County  Court.  Why  then  should  he  have  more  than  such 
costs  as  he  would  have  had  if  he  had  brought  his  action  in 
the  lower  Court,  or  why  should  the  defendant  pay  a penalty 
for  his  mistake? 

The  plaintiff  deserves  no  consideration,  for,  as  he  said,  he 
brought  the  action  not  for  the  sake  of  the  damages  but  to 
teach  the  defendant  a lesson. 

69 — VOL.  XII  O.P.R. 


.540 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


I have  expressed  my  opinion  freely,  as  my  learned  brother 
is  in  full  accord  with  my  views,  and  we  both  agree  that 
the  judgment  in  this  case,  and  the  case  of  Wilkinson  v. 
Harvey , should  be  amended  to  follow  the  principle  I have 
-endeavoured  to  lay  down,  which  is  in  effect  the  same  as 
the  practice  under  sec.  '847  of  the  C.  L.  P.  Act,  R.  S.  O. 
(1877)  ch.  ’ 50. 

The  judgment  will  therefore  he  affirmed  in  all  respects, 
save  as  to  costs ; and  the  order  as  to  costs  will  be  varied 
so  as  to  give  the  plaintiff  such  costs  as  he  would  have  re- 
covered under  sub-sec.  3 of  sec.  347,  where  the  Judge  at  the 
trial  did  not  certify. 
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Leitch  v.  Grand  Trunk  Railway  Company. 


Discovery — Examination  of  officer  of  corporation — R.  S.  O.  (1877)  ch. 
50,  sec.  156 — Ex  parte  order — Railway  conductor — Discovery  before 
second  trial  from  witness  examined  at  first  trial. 

An  order  for  the  examination  of  a person  as  an  officer  of  a corporation, 
under  It.  S.  0.  (1877)  ch.  50,  sec.  156,  is  properly  made  ex  parte. 

The  conductor  of  a train  on  which  the  plaintiff  was  a passenger  when  the 
accident  out  of  which  the  action  arose  occurred,  Held,  examinable  as  an 
officer  of  the  railway  company,  under  sec.  156. 

A person  who  is  called  as  a witness  at  the  first  trial  of  an  action  and 
cross-examined  cannot  again  be  examined,  under  such  section,  for 
discovery  before  a second  trial. 

[August  10,  1888. — MacMahon,  J.] 

This  was  an  appeal  by  the  defendants  from  an  order  to 
examine  David  Allison,  a conductor  on  the  defendants’  line 
of  railway,  made  on  the  application  of  the  plaintiff  by  the 
local  Judge  at  London,  and  a motion  for  an  order  to  set 
aside  the  order  of  the  local  Judge,  and  the  appointment 
for  the  examination  of  Allison  thereunder,  upon  the  fol- 
lowing grounds : 

1st.  That  the  order  was  made  without  notice  to  the 
defendants  upon  the  ex  parte  application  of  the  plaintiff. 

2nd.  That  Allison  was  not  an  officer  of  the  defendant 
company  liable  to  be  examined  for  the  purpose  of  discovery. 

3rd.  That  under  the  circumstances  disclosed  in  the 
affidavits,  and  at  this  stage  of  the  cause,  and  after  what 
took  place  at  the  trial  of  the  action  /the  plaintiff  was  not 
entitled  to  examine  Allison. 

The  facts  appear  in  the  judgment. 


Hoyles,  for  the  appeal. 

Rae,  contra. 

MacMahon,  J. — The  order  was  granted  under  sec.  156 
of  ch.  50,  R.  S.  0.,  (1877).  By  sec.  158  of  the  same  Act  the 
order  referred  to  in  sec.  156  “ shall  be  granted  as  of  course” 
on  the  production  of  such  an  affidavit  of  the  party  apply- 
ing as  is  therein  required. 
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The  order  appealed  against  being  obtainable  ex  parte, 
the  power  and  authority  of  the  County  Court  Judge  to 
make  it  is  provided  for  by  Rule  423  of  the  Judicature  Act,, 
and  notice  to  the  defendants  was  not  necessary. 

As  to  the  second  ground,  Allison  was  the  conductor  on 
the  train  on  which  the  plaintiff  was  a passenger  when  the 
accident  occurred  causing  the  injury  to  the  plaintiff,  in 
respect  of  which  the  action  is  brought.  As  conductor  he 
was  in  charge  of  and  the  superior  officer  on  the  train,  and 
as  such  accountable  to  the  company  for  its  proper  manage- 
ment. Looking  at  the  cases  of  Ramsay  v.  The  Midland 
R.  W.  Co.,  10  P.  R.  48 ; Goring  v.  London  Mutual  Ins.  Co.» 
ib.  642  ; and  Odell  v.  The  City  of  Ottawa , 12  P.  R.  446,  I 
think  Allison  may  be  properly  regarded  as  an  “ officer  ” of 
the  defendants,  and  as  such  examinable  under  the  pro- 
visions of  ch.  50,  sec.  156,  R.  S.  0.,  (1877). 

As  tc  the  third  ground,  this  cause  was  tried  before  me  at 
the  London  Assizes  in  May  last,  when  the  jury  disagreed, 
and  were  discharged;  Allison,  the  person  whom  the  plaintiff 
now  seeks  to  examine,  was  called  at  the  trial  as  a witness- 
on  behalf  of  the  defendants,  and  was  cross-examined  by 
the  plaintiff’s  counsel  at  length,  and  the  witness  had  then 
in  his  possession  and  offered  to  produce  the  book  which  he 
is  now  called  upon  to  produce  by  the  notice  indorsed  on 
the  order  to  examine,  but  the  plaintiff’s  counsel  declined  to 
examine  it,  and  refused  to  permit  the  witness  to  produce  it. 

The  question  now  is  whether  the  plaintiff*  after  a trial 
in  which  the  person  now  sought  to  be  examined  was  called 
as  a witness,  and  was  submitted  to  a cross-examination, 
can  be  examined  again  for  the  purpose  of  discovery  ? 

Sec.  156  of  ch.  50,  R.  S.  0.,  (1877),  is  as  follows  : “ Any 
party  to  an  action  at  law,  whether  plaintiff  or  defendant, 
may  at  any  time  after  such  action  is  at  issue,  obtain  an 
order  for  the  oral  examination,  upon  oath,  before  a Judge 
* * of  any  party  adverse  in  point  of  interest,  or  in  case 

of  a body  corporate  of  any  of  the  officers  of  such  body 
corporate,  touching  the  matters  in  question  in  the  action,” 
&e. 
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The  language  of  the  section  is,  no  doubt,  very  wide  ; but 
I do  not  think  it  can  fairly  be  contended  that  after  a trial 
has  taken  place,  when  the  person  sought  to  be  examined 
was  a witness  thereat  and  cross-examined,  and  offered  to 
make  a full  discovery  of  the  contents  of  the  book  then  in 
his  possession,  that  he  can  now  be  brought  up  for  the  pur- 
pose of  examination  and  discovery  under  sec.  156. 

Section  156  says  that  the  order  for  examination  may  be 
obtained  “ at  any  time  after  such  action  is  at  issue,”  which 
cannot  mean,  according  to  my  view,  after  the  trial  of  the 
issues  between  the  parties  has  taken  place,  and  after  the 
party  sought  to  be  examined  has  given  his  evidence  on  the 
trial  of  such  issues,  even  although  the  jury  disagreed  and 
were  discharged. 

The  order  of  the  local  Judge  and  the  appointment  for 
the  examination  of  Allison  must  be  set  aside.  I see  no 
reason  for  withholding  the  costs  of  the  application  from 
the  defendants. 
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Mackenzie  et  al.  v.  Carter. 

Affidavits — Date  of  filing — Statement  in  notice  of  motion. 

Upon  a motion  to  commit  the  defendant  the  Court  refused  to  allow  the 
plaintiffs  to  read  affidavits  filed  upon  a previous  application,  the  date 
of  their  filing  not  having  been  stated  in  the  notice  of  motion  ; and  also 
refused  to  allow  the  plaintiffs  to  read  an  affidavit  filed  after  the  service 
of  the  notice. 

[AugustJS8,  1888. — Falconbridge,  J.] 

Motion  by  the  plaintiffs  to  commit  the  defendant  for 
alleged  disobedience  to  an  order  of  a Divisional  Court 
dated  14th  June,  1888.  The  notice  of  motion  was  dated 
5th  August,  1888,  and  was  served  on  the  8th  August. 

On  the  21st  August  Masten  supported  the  motion,  and 
Hoyles  shewed  cause. 

Falconbridge,  J. — Two  preliminary  objections  were 
taken  by  defendant’s  counsel,  and  the  matter  was  also  very 
fully  argued  on  the  merits. 

In  my  opinion,  one,  at  least,  of  these  objections  is  entitled 
to  prevail. 

The  notice  reads,  “ And  upon  and  in  support  of  such 
motion  will  be  read  the  pleadings  and  proceedings  in  this 
action  and  the  affidavits  of  Levi  Brooks,  Charles  Donald- 
son, and  the  plaintiff,  and  of  Norman  McDonald,  filed  upon 
this  application.” 

All  these  affidavits,  except  that  of  Norman  McDonald, 
were  used  on  an  application  to  the  Divisional  Court  in  June, 
and  were  filed  on  or  before  25th  July,  in  the  office  of  the 
Clerk  of  Records  and  Writs,  and  were  never  refiled.  That 
of  Norman  McDonald  was  filed  with  the  Clerk  in  Chambers 
on  9th  August. 

The  objection  to  which  j I feel  bound  to  give  effect,  is 
that  as  to  the  affidavits  filed  on  the  former  motion,  the 
date  of  the  filing  of  such  affidavits  should  have  been 
stated  in  the  notice  of  motion,  and  that  not  having  been 
done,  the  affidavits  could  not  be  read. 
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The  rule  is  so  stated  in  Mr.  Holmested’s  notes  on 
Chancery  Order  261,  (vol.  1,  p.  145)  and  it  is,  on  the  author- 
ities which  he  cites,  correctly  k stated  ( Fraser  v.  Fraser , 13 
Gr.  183  ; McMartin  v.  Dartnell , 2 Ch.  Chamb.  R 322).  I 
refer  also  to  JDaniell’s  Ch.  Pr.  5th  ed.,  1444,  citing  Clement 
v.  Griffith,  1 C.  P.  Cooper  470. 

This  rule  of  practice  appears  never  to  have  been  super- 
seded or  modified.  It  has  been  rigidly  enforced  in  ordinary 
motions,  as  for  injunctions,  &c.;  and  it  is  a trite  saying  that 
a motion  of  this  kind  is  strictissimi  juris. 

The  affidavit  of  D.  McDonald,  if  it  were  alone  sufficient 
to  sustain  the  motion,  which  in  my  opinion  it  is  not,  could 
not  under  order  261  be  read,  as  it  was  filed  after  service  of 
the  notice  of  motion. 

[It  is  consided  unnecessary  to  report  the  remainder  of 
the  judgment.] 

Motion  refused : costs  to  defendant  in  any  event. 


Rogers  v.  Wilson. 

Mortgagor  and  mortgagee — Assignment  of  mortgage  to  third  person — 
Vic.  ch.  20,  sec.  7,  (0.) 

[September  14,  1888. — The  Court  of  Appeal.] 

The  judgment  of  Rose,  J.,  ante  p.  322,  was  affirmed  on 
appeal  to  the  Court  of  Appeal. 


C.  C.  Robinson,  for  the  appellant. 
A.  M.  Taylor,  for  the  respondent. 
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Regina  ex  rel.  Taverner  v.  Willson. 

Municipal  corporations — Controverted  election — Addition  of  new  territory 
to  city — Disqualification  of  voters — R.  S.  0.  {1887)  ch.  18 4,  secs.  84,  89. 

Where  a city  made  additions  to  its  territory,  and  thereby  included  within 
its  corporate  limits  a portion  of  an  outlying  township  ; 

Held , that,  regard  being  had  to  the  provisions  of  the  Municipal  Act,  R. 
S.  0.,  (1887),  ch.  184,  secs.  84,  89,  persons  who,  but  for  such  action  on  the 
part  of  the  city,  would  have  been  entitled  to  vote  in  the  township,  were 
thereby  debarred  from  voting  at  the  township  municipal  election  next 
ensuing,  notwithstanding  that  the  nomination  of  candidates  for  such 
election  took  place  before  such  addition. 

[June  19,  1888. — Rose,  J.] 

Motion  by  the  relator  on  the  return  of  a summons  in 
the  nature  of  a writ  of  quo  warranto,  under  the  Municipal 
Act,  for  an  .order  vacating  the  election  of  the  respond- 
ent as  reeve  of  the  township  of  York,  and  for  a new 
election. 

The  objection  to  the  respondent’s  election  was  that  cer- 
tain persons  residing  in  or  voting  on  property  in  Seaton 
Village,  had  cast  their  votes  at  the  election  in  question, 
held  on  the  2nd  January,  1888,  notwithstanding  that  on 
the  1st  January,  1888,  a change  had  gone  into  effect  where- 
by Seaton  Village  became  part  of  the  City  of  Toronto,  and 
ceased  to  form  part  of  the  township  of  York.  The  nomi- 
nation was  held  on  the  26th  December,  1887. 

Aylesworth,  for  the  respondent,  shewed  cause.  At  the 
time  of  the  election  Seaton  Village  was  not  part  of  the 
City  of  Toronto ; the  day  of  nomination  is  the  day  of 
election ; Reg.  ex  rel.  Adamson  v.  Boyd , 4 P.  R.  at  pp. 
213-4;  Reg.  ex  rel.  Rollo  v.  Beard,  1 U.  C.  L.  J.  N.  S. 
126  ; and  see  Reg.  ex  rel.  Clancy  v.  McIntosh,  46  U.  C. 
R.  at  pp.  105-6.  The  voters’  lists  for  the  township  of  York 
contained  the  names  of  the  persons  who  voted  in  Seaton 
Village;  the  finality  of  the  voters’  lists  is  well  established  ; 
see  secs.  79,  82,  102  of  the  Municipal  Act,  R.  S.  O.  (1887) 
ch.  184. 

A.  H.  Marsh , for  the  relator.  The  cases  cited  are  no 
authority. for  the  proposition  that  a person  may  vote  on 
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polling  day  by  reason  of  his  having  been  qualified  as  a 
voter  on  nomination  day,  notwithstanding  that  in  the 
meantime  he  has  been  disfranchised. 

Sec.  89  of  the  Act  declares  distinctly  that  the  election 
may  in  a case  of  this  sort  take  place  on  the  first  Monday 
in  January,  and  that  the  nomination  of  candidates  may 
take  place  on  the  last  Monday  of  the  preceding  month  of 
December.  The  same  section  speaks  of  the  election  of 
unopposed  candidates  taking  place  on  the  last  Monday  in 
December  (that  is  on  nomination  day)  but  that  is  not  at 
all  inconsistent  with  my  position,  which  is  that  the  quali- 
fication of  candidates  must  exist  when  they  offer  themselves 
for  election  on  nomination  day,  and  the  qualification  of 
voters  must  exist  when  they  exercise  their  franchise  on 
polling  day.  The  respondent’s  proposition  must  necessarily 
be  that  the  qualification  of  the  voter  need  not  necessarily 
exist  on  the  day  on  which  he  votes,  if  his  qualification 
existed  a week  previously  on  nomination  day.  Sec  88 
shows  that  the  election  takes  place  on  polling  day,  save  as 
to  the  unopposed  candidates,  and  that  these  are  elected  on 
nomination  day. 

Sec.  3 of  41  Vic.  ch.  21  (0.),  contains  a provision  similar  to 
that  of  sec.  82  of  the  Municipal  Act,  and  the  same  section 
excepts  from  its  operation  those  persons  who  subsequently 
to  the  certification  of  the  voters’  list  became  non-resident, 
“ and  who  by  reason  thereof  are  under  the  provisions  of 
the  Election  Act  incompetent  and  disentitled  to  vote.” 
Sec.  75  of  the  Election  Act,  (It.  S.  0.,  1877,  ch.  10)  contains 
a provision  (similar  to  that  contained  in  secs.  84  and  129 
of  the  Municipal  Act)  to  the  effect  that  the  right  to  vote  in 
the  new  territory  shall  be  given  to  “all  persons  who  would 
have  been  qualified,  as  electors  if  such  territory  remained 
separate,”  &c.  This  section  by  necessary  implication 
“ disentitles  ” such  persons  from  being  electors  in  the  rural 
municipality,  by  reason  of  their  becoming  non-resident , 
and  it  is  the  only  clause  of  the  Election  Act  which  satisfies 
the  reference  to  that  Act  contained  in  sec.  3 of  41  Vic.  ch- 
21  ; and  the  latter  section  contains  in  effect  a statutory 
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declaration  that  sec.  75  of  the  Election  Act  so  operates,, 
notwithstanding  the  provision  of  sec.  73  of  the  Election 
Act,  which  is  equivalent  to  sec.  82  of  the  Municipal  Act.  We 
therefore  have  a statutory  declaration  of  the  effect  of  those 
provisions  of  the  Election  Act  which  are  equivalant  to  sec. 
82,  84,  and  129  of  the  Municipal  Act. 

Sec.  79  of  the  Municipal  Act  is  expressly  made  subject 
both  to  sec.  82  and  to  sec.  84  of  that  Act. 

Rose,  J. — It  would  seem  clear  on  the  authorities  and 
from  the  wording  of  the  Act,  that  generally  speaking  an 
el  ection  cannot  be  said  to  take  place  on  the  polling  day,, 
but  rather  it  must  be  said  that  the  proceedings  are  begun 
on  nomination  day,  and  that  the  polling  is  but  a step  taken 
in  the  election. 

Otherwise  it  would  be  difficult  to  define  when  the  elec- 
tion took  place  ; for  those  candidates  who  were  unopposed, 
would  be  elected  on  nomination  day  (sec.  116,  ch.  184, 
R.  S.  0.,  1887),  and  those  who  were  opposed  would  not  be 
elected  until  after  the  polling  had  taken  place  (sec.  160) 
and  there  would  be  two  election  days. 

Therefore  the  change  effected  by  the  addition  of  the  ter- 
ritory  in  question  to  the  city  did  not  strictly  come  into 
effect  before  the  election  took  place. 

I would  have  yielded  to  Mr.  Aylesworth’s  argument, 
holding  that  sec.  84  of  the  Municipal  Act  of  1883,  same 
section,  ch.  184,  R.  S.  O.,  (1887,)  did  not  apply,  were  it  not 
for  the  provisions  of  sec.  89. 

Sec.  84  provides  that  “ Where  any  territory  is  added 
for  municipal  purposes  to  any  city  * * and  an  election 

takes  place  before  voters’  lists,  including  the  names  of  per- 
sons entitled  to  vote  in  such  territory  are  made  out  for 
such  * * enlarged  city  * * then  all  persons  who 
would  have  been  qualified  as  electors  in  such  territory  if 
the  same  had  remained  separate  from  the  city  * * shall 
be  entitled  to  vote  in  the  city  * * at  such  election  ; ” for 

that  section  clearly  contemplates  an  election  taking  place 


f 


XII.]  REGINA  EX  EEL.  TAVERNER  V.  WILLSON.  549 

after  the  territory  is  added  to  the  city,  and  provides  for 
voters  in  the  added  territory  voting  in  the  city. 

But  sec.  89  (1883)  and  ch.  184,  R.  S.  O.,  (1887)  evidently 
provides  for  such  a case  as  this.  It  reads,  “ In  case  of 
* * an  additional  tract  of  land  being  added  to  an  incor- 
porated village,  town  or  city  * * the  first  election, 

under  the  proclamation  or  by-law  by  which  the  change 
was  effected,  shall  take  place  on  the  first  Monday  in  Jan- 
uary next  after  the  end  of  three  months  from  the  date  of 
the  proclamation,  or  from  the  passing  of  the  by-law  by 
which  the  change  is  made,  and  until  such  day  the  change 
shall  not  go  into  effect ; but  the  nomination  of  candidates 
and  the  election  of  such  officers  as  are  unopposed,  may  and 
shall  be  proceeded  with  at  the  same  time  and  in  the  same 
manner  as  if  such  change  had  gone  into  effect  on  the  last 
Monday  of  the  month  of  December  preceding  such  first 
election,  or  on  such  other  day  as  the  nominations  may  law- 
fully be  held  upon.” 

It  seems  clear  that  by  “ election”  in  this  section  is  meant 
the  polling  day,  and  where  as  here  the  change  goes  into 
effect  on  the  polling  day,  or  the  day  before,  the  election, 
that  is  the  polling,  shall  proceed  on  such  day,  being  the  first 
Monday  in  January,  and  the  nomination  and  the  election 
of  those  who  are  unopposed  shall  be  proceeded  with  prior 
to  the  change  going  into  effect,  and  as  if  it  had  gone  into 
effect  on  the  nomination  day. 

The  effect,  therefore,  of  sec.  89  is  that  in  this  case  the 
change  was  effected  prior  to  the  election ; and  of  sec.  84, 
that  the  voters  in  the  territory  added  to  the  city  were 
entitled  to  vote  in  the  city. 

I suppose  there  will  be  a scrutiny  of  the  votes  cast  in 
Seaton  Village. 

[By  consent  of  parties  further  proceedings  were  aband- 
oned, and  the  quo  warranto  summons  discharged  without 
costs.] 
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O’Sullivan  v.  Lake  et  al. 

Parties— Appeal — Relief  over. 

The  plaintiff  served  notice  of  appeal  from  the  judgment  of  the  Common 
Pleas  Division,  15  0.  R.  544,  upon  both  defendants,  and  furnished  both 
with  security  for  costs  of  appeal,  but  disclaimed  any  relief  against  the 
defendant  B. , and  brought  him  before  the  Court  only  that  the  defen- 
dant L.  might  obtain  any  relief  over  against  B.  that  he  might  consider 
himself  entitled  to.  No  notice  of  setting  down  or  reasons  of  appeal 
were  served  on  B.  L.  claimed  no  relief  against  B.  in  his  pleadings  or 
reasons  of  appeal. 

Held , that  B.  was  not  a person  who  would  or  might  be  affected  by  a 
reversal  of  the  decision  complained  of,  and  there  was  no  reason  for 
retaining  him  before  the  Court. 

[September  13,  1888. — Osier,  J.  A.] 

This  was  an  action  for  alleged  negligence  in  the  valua- 
tion of  land  offered  as  mortgage  security  for  an  advance 
by  the  plaintiff.  At  the  trial  a nonsuit  was  entered  as 
against  the  defendant  Balfour  on  the  ground  of  want  of 
privity,  and  the  plaintiff  recovered  a verdict  of  $3000 
against  the  defendant  Lake.  Motions  were  made  to  the 
Common  Pleas  Divisional  Court  on  behalf  of  the  defendant 
Lake  to  reverse  the  verdict  as  against  him,  or  for  a new 
trial,  and  on  behalf  of  the  plaintiff  for  similar  relief  as 
against  Balfour.  The  motion  of  Lake  succeeded,  and  a 
new  trial  as  against  him* was  directed.  The  plaintiff’s 
motion  was  dismissed  with  costs.  (See  15  O.  R.  541.)  The 
plaintiff  then  in  proper  time  served  notice  of  appeal  from 
the  judgment  of  the  Divisional  Court  on  both  defendants, 
and  gave  each  security  for  costs  on  appeal.  On  25th  May, 
1888,  he  wrote  to  the  solicitors  for  Balfour  that  he  sought 
no  relief  against  that  defendant;  but  was  advised  to  retain 
him  before  the  Court ; also  stating  that  no  further  notices, 
&c.,  in  the  appeal  would  be  served  on  his  solicitors.  In 
reply  the  latter  wrote  on  28th  May  that  they  could  see  no 
reason  for  this  course,  and  if  the  appeal  as  against  Balfour 
were  not  duly  prosecuted  they  would  have  to  move  to 
dismiss  it.  The  appeal  case  being  duly  settled  between 
the  appellant  and  the  respondent  Lake,  the  appeal  was  set 
down  on  25th  June  for  the  September  sittings.  No  notice 
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of  setting  down,  reasons  for  appeal,  or  appeal  book  were 
served  on  Balfour’s  solicitors.  The  9th  reason  for  appeal 
was  as  follows  : 

“ 9th.  As  regards  the  defendant  Balfour,  the  appellant 
does  not  ask  to  have  the  judgment  reversed,  so  far  as  the 
respondent  Balfour  is  concerned.  The  appellant  has 
endeavoured  to  obtain  an  agreement  from  respondent  Lake’s 
solicitors,  permitting  Balfour  to  be  discharged  from  this 
action,  but  the  respondent  Lake’s  solicitors  refused  to 
assent  to  this,  and  Balfour  is  therefore  retained  in  order 
that  the  respondent  Lake  may  obtain  any  relief  he  may 
consider  himself  entitled  to  as  against  Balfour.” 

And  the  ninth  reason  against  appeal  of  the  respondent 
Lake  was  as  follows  : 

“ 9.  Respondent  Lake  has  never  refused  to  assent  to  the 
discharge  of  defendant  Balfour,  but  has  taken  the  ground 
that  appellant  must  take  such  course  as  he  might  be 
advised,  and  that  respondent  Lake  was  not  in  a position 
and  could  not  undertake  to  advise  the  appellant  as  to  his 
duty  in  that  respect.” 

There  was  nothing  in  the  pleadings  of  defendant  Lake 
claiming  any  relief  over  against  Balfour,  nor  was  such  relief 
sought  at  any  previous  stage  of  the  action.  On  loth  Sep- 
tember, 1888,  upon  notice  served  on  the  plaintiff  and  on 
the  solicitors  for  the  defendant  Lake,  a motion  was  made 
in  Chambers  on  behalf  of  the  respondent  Balfour  to  dis- 
miss the  appeal  as  against  him  for  want  of  prosecution. 
The  motion  was  argued  on  the  13th  September,  1888. 

Aylesworth,  for  the  motion. 

F.  A.  Anglin , for  the  appellant,  contra,  cited  the  follow- 
ing authorities  : In  re  New  Callao,  22  Ch%  Div.  484,  494 ; 
Purnell  v.  Great  Western  R.  W.  Co.,  1 Q.  B.  D.  636,  642  ; 
Hunter  v.  Hunter,  24  W.  It.  504  ; Freed  v.  Orr,  6 A.  It. 
690  ; Sampson  v.  McArthur,  8 Gr.  72,  84 ; Order  xxiii. 
Court  of  Appeal. 

No  one  appeared  for  the  respondent  Lake. 

Judgment  was  deliver  ed  the  same  day. 
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Osler,  J.  A. — There  is  not  the  slightest  reason  for  retain- 
ing the  respondent  Balfour  as  a party  in  this  appeal.  The 
appellant  disclaims  any  relief  against  him,  and  the  judg- 
ment of  nonsuit  in  his  favour  at  the  trial,  therefore,  can- 
not be  disturbed.  The  respondent  Lake  claims  no  cross- 
relief against  him,  either  in  his  pleadings  or  the  reasons 
against  the  appeal,  and  on  the  contrary,  in  his  ninth  reason 
is  careful  to  refrain  from  saying  that  he  intends  to  do  so. 
On  the  whole  case,  there  is  nothing  to  indicate  that  Balfour 
can  be  affected  by  a reversal  of  the  judgment  against  Lake, 
and  that  being  so,  why  should  he  be  retained  in  the  appeal? 
He  has  no  interest  in  it  and  would  not  be  allowed  his  costs 
of  appearing  at  the  hearing.  I have  looked  at  all  the  cases 
cited  by  Mr.  Anglin,  and  they  are  all  plainly  distinguish- 
able on  the  ground  that  the  respondent  or  a person  who 
ought  to  be  respondent,  and  to  be  made  a party  to  the 
appeal,  would  or  might  be  affected  by  a reversal  of  the 
decision  complained  of.  The  appeal,  as  far  as  Balfour  is 
concerned,  must  be  dismissed  with  costs. 
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Re  McKeen  and  Township  of  South  Gower. 

Costs — Increased  counsel  fees — Arbitration — Powers  of  taxing  officer. 

Item  153  of  Tariff  A,  Con.  Rules  of  Practice,  should  be  read  as  part  of 
item  164  ; and  the  taxing  officers  at  Toronto  have  authority  to  consider 
the  question  of  increased  counsel  fees  in  the  case  of  an  arbitration 
where  there  is  no  cause  in  Court  and  a reference  to  a local  officer  to  tax 
costs  has  been  made  under  R.  S.  0.  (1887),  ch.  53,  sec.  24. 

[September  17,  1888. — Boyd,  C.] 


An  arbitration  matter. 

An  order  had  been  made  under  R.  S.  0.  (1887),  ch.  53> 
sec.  24,  referring  the  taxation  of  the  costs  of  an  arbitration 
to  the  local  Master  at  Brockville. 

The  taxing  officers  at  Toronto  declined  to  give  an 
appointment  to  consider  increased  counsel  fees,  on  the 
ground  that  that  jurisdiction  was  not  conferred  upon  them 
by  item  164  of  the  tariff. 

Middleton , for  the  plaintiff,  now  applied,  ex  parte , for  a 
direction  to  one  of  them  to  issue  such  appointment. 

Boyd,  C. — The  meaning  of  the  provision  in  the  new 
tariff,  No.  164  (which  is  itself  an  item  not  appearing  in  the 
earlier  tariffs),  is  that  counsel  fees  incurred  during  arbitra- 
tions m^y  be  taxed  and  allowed  as  in  cases  of  fees  at  the 
trial  of  actions.  That,  in  effect,  introduces  item  No.  153  as 
incorporated  with  No.  164,  and  enables  the  taxing  officer 
at  Toronto  to  allow  increased  fees  in  a proper  case. 
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Oldfield  v.  Barbour  et  al. 

Mechanics ’ liens — One  lien  against  two  owners — Joinder  of  parties— Sum- 
mary application  in  action. 

Four  mechanics  worked  with  a contractor  for  wages  upon  two  buildings, 
owned  by  different  persons,  and  each  registered  a lien  for  his  services 
on  both  the  buildings,  against  the  contractor  and  against  both  the  pro- 
perties on  which  they  worked  and  against  both  the  owners,  each  lien 
being  for  the  amount  of  the  whole  wages  claimed  in  respect  of  services 
as  to  both  properties.  All  four  joined  in  one  action  against  the  con- 
tractor and  the  two  owners  to  enforce  their  liens. 

Upon  a summary  application  by  the  contractor,  the  mechanics’  liens  and 
writ  of  summons  were  set  aside. 

[September  14,  1888.  — The  Master  in  Chambers .] 

This  was  a motion  by  the  defendant  Barbour,  the  con- 
tractor, to  set  aside  the  writ  of  summons,  &c.,  in  this  action, 
brought  to  enforce  mechanics’  liens,  or  for  an  order  strik- 
ing out  such  of  the  plaintiffs  as  it  might  seem  proper  to 
the  Court  to  strike  out,  or  for  an  order  vacating  the  lis 
pendens,  or  for  such  other  order  as  might  seem  proper,  on 
the  ground  that  the  plaintiffs  were  improperly  joined  in 
the  action,  and  that  the  joinder  of  the  plaintiffs,  and  the 
causes  of  action,  were  embarrassing  to  the  defendants,  and 
on  the  grounds  in  the  affidavits  and  papers  filed. 

The  motion  was  argued  12th  September,  1888. 

W.  Davidson , for  the  motion. 

Allan  McNab,  contra. 

The  Master  in  Chambers. — The  real  matter  is  this — 
these  plaintiffs  have  all  joined  in  suing  the  defendants, 
being  the  contractor  Barbour  and  the  several  owners  of 
two  distinct  properties  on  which  the  contractor  has  erected 
buildings,  one  for  each  owner  respectively. 

The  plaintiffs  are  four  carpenters  who  worked  with  the 
contractor  on  wages,  and  were  respectively  hired  by  him 
to  work  for  him,  and  were  engaged  in  work  on  the  said 
buildings.  They  have  registered  a lien,  each  of  them  for 
his  wages  for  his  services  on  both  the  buildings,  against 
the  contractor,  and  against  both  the  properties  on  which 
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they  worked,  and  against  both  the  owners ; that  is  each  of 
them,  for  the  whole  wages  due  in  respect  of  services  as  to 
both  properties. 

This  motion  is  made  on  behalf  of  the  contractor. 

He  objects  that  this  is  utterly  bad,  not  merely  irregular,, 
this  filing  a claim  against  one  mans  property  for  another 
man’s  liability,  and  I think  that  it  is  so. 

In  the  first  place  it  is  answered  that  even  if  the  owners 
might  object,  yet  the  contractor  cannot.  But  that  must 
be  wrong  in  law.  The  contractor  disputes  the  claim  of 
the  plaintiffs  altogether;  (I  know  nothing  of  the  merits  of 
his  contentions)  and  by  means  of  the  joint  certificates 
against  the  owners  and  the  properties  he  is  prevented 
from  settling  with  either  of  the  owners  until  he  has  settled 
with  all  the  plaintiffs.  This  surely  is  a consequence  which 
should  not  be  allowed  to  exist  against  the  contractor.  He 
therefore  has  a right  to  object  to  such  a mechanics’  lien, 
just  as  much  as  the  owners ; and  how  can  it  possibly  be 
maintained  that  it  is  right  to  charge  against  one  man’s 
property  a claim  for  services  performed  on  the  property 
of  another  man.  It  is  against  natural  justice.  There  is 
judicial  authority  for  this  view.  See  Currier  v.  Friedrich,. 
22  Gr.  243. 

But  then  it  is  further  said  that  this  is  a matter  of  de- 
fence to  the  action  to  arise  upon  pleadings,  and  to  be  tried 
in  regular  course.  I do  not  think  so. 

These  four  men  have  each  a claim  against  Barbour — not 
any  joint  claim  of  the  four — and  each  can  and  should  sue 
him  for  it  in  the  Division  Court.  If  they  cannot  maintain 
their  mechanics’  lien  that  has  been  filed,  they  cannot  main- 
tain any  joint  action  ; and  why  should  the  defendant,  the 
contractor,  be  compelled  to  go  through,  a long  expensive 
suit  in  the  High  Court  to  shew  his  defence,  when  it  is 
already  quite  manifest  that  the  plaintiffs  cannot  maintain 
their  case  under  the  statute  ? 

I therefore  come  to  the  conclusion  that  I ought  to  set 
aside  this  writ  of  summons  altogether,  with  the  mechanics’ 
lien  and  Us  'pendens  thereon,  because  the  suit,  it  is  plain,,. 
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•cannot  be  maintained  by  these  plaintiffs  against  the  defen- 
dants, or  any  one  of  the  defendants,  and  iFseems  to  me  a 
cruel  thing  that  the  contractor  should  be  compelled  to  go 
into  a heavy  litigation  which  it  is  plain  must  end  in  his 
favour,  from  facts  that  are  quite  apparent  now. 

The  defendant  Barbour  swears  to  his  belief  that  the 
plaintiffs  are  unable  to  pay  costs,  should  the  suit  be  deter- 
mined against  them. 

I do  not  see  that  there  need  have  been  any  difficulty  in 
fixing  approximately,  and  very  nearly  in  this  case,  the 
amount  due  to  each  plaintiff  for  services  on  each  building. 

But  there  may  easily  be  a case  not  within  the  statute  at 
all.  For  a contractor  may  have  say  two  hundred  men,  and 
twenty  contracts  on  hand,  with  the  work  in  the  shop  and 
on  the  respective  premises  of  the  owners  so  intermixed  that 
it  would  be  impossible  for  the  workman  to  affix  his  claim 
on  any  property  or  owner  in  particular. 


Order  accordingly. 
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Venue — Convenience — Cause  of  action— Leave  to  appeal — Terms. 


The  question  for  decision  on  an  application  to  change  the  place  of  trial  is, 
where  can  the  action  most  conveniently  be  tried  ? 

And  where,  in  an  action  on  a promissory  note  for  the  contract  price  of  work 
done  by  the  plaintiff  in  refitting  a mill  in  the  county  of  Middlesex,  to 
which  the  defence  was  that  the  contract  had  never  been  carried  out,  the 
plaintiff  had  eight  witnesses  in  Toronto  or  east  of  Toronto,  and  the 
defendant  eight  in  Middlesex  or  west  of  Middlesex,  upon  the  defen- 
dant’s application  to  change  the  place  of  trial  from  Toronto  to  London, 
it  was 

Held,  that  London  was  the  most  convenient  place  for  trial,  and  the  venue 
was  changed  accordingly. 

Per  Armour,  C.  J. — An  action  should  be  tried  in  the  county  where  the 
cause  of  action  arose. 

Leave  to  appeal  to  the  Court  of  Appeal  was  asked  by  the  plaintiff  because 
it  was  of  importance  to  him  in  other  litigation  to  have  the  question  of 
venue  decided,  and  was  granted  upon  his  undertaking  to  pay  the  costs 
of  both  parties  of  the  appeal. 

[June  1,  1888.  — The  Queen's  Bench  Division]. 


An  appeal  by  the  plaintiff  frogn  an  order  of  Galt,  C.  J., 
in  Chambers  affirming  an  order  of  the  Master  in  Chambers 
changing  the  place  of  trial  from  Toronto,  the  place  pro- 
posed by  the  plaintiff  in  his  statement  of  claim,  to  London. 

The  plain  tiff  entered  into  a contract  with  the  defendant 
to  refit  with  the  roller  system  the  mill  of  the  defendant  at 
Denfield,  a village  in  the  county  of  Middlesex,  about  sixteen 
miles  west  of  London.  The  contract  was  made  in  Toronto  ; 
the  refitting  was  done  at  Denfield,  by  workmen  of  the  plain- 
tiff sent  there  for  the  purpose  ; and  a promissory  note  was 
given  to  the  plaintiff  for  part  of  the  contract  price  of  the 
work,  which  note  was  dated  at  London,  payable  at  Toronto. 
Upon  this  note  the  action  was  brought ; the  defence  was 
want  of  consideration  because,  as  alleged,  the  contract  of 
the  plaintiff  was  not  carried  out. 

The  defendant  on  his  application  to  change  the  place  of 
trial  swore  that  eight  witnesses  would  be  necessary  and 
material  to  prove  his  case  at  the  trial,  all  of  whom  were  in 
the  county  of  Middlesex  or  west  of  it ; and  the  plaintiff  in 
answering  the  application  also  swore  to  eight  necessary 
and  material  witnesses  all  in  Toronto  or  east  of  Toronto. 


558 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


Galt,  C.  J.,  in  affirming  the  Master’s  order,  imposed  upon 
the  defendant  the  terms  that  he  should  admit  the  making 
of  the  promissory  note  and  the  plaintiff’s  title  to  it,  in  order 
to  prevent  the  necessity  of  calling  witnesses  as  to  these 
matters. 

The  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Armour,  C.  J.,  and  Falconbridge,  J.,  on  the  1st 
June,  1888. 


H.  D.  Gamble,  for  the  appeal.  The  plaintiff  has  the  right 
to  lay  the  venue  where  he  thinks  fit,  and  his  choice  of  a 
place  will  not  lightly  be  interfered  with.  [Armour,  C.  J. — 
I never  was  impressed  by  that  view.  Originally  the 
venue  had1  to  be  laid  where  the  cause  of  action 
arose,  and  if  it  was  not  laid  in  the  proper  place  the 
defendant  took  out  a side-bar  rule  to  change  it  to  the 
proper  place ; then  it  could  be  changed  again  if  it  were 
shewn  that  the  first  place  or  another  place  was  the  most 
convenient.  In  Chancery  the  plaintiff  laid  the  venue,  but 
if  he  did  not  lay  it  in  the  most  convenient  place,  it  was 
changed.  Under  the  Judicature  Act  system  it  became 
necessary  that  the  plaintiff,  who  was  the  party  to  take 
the  first  proceeding,  should  name  the  place  of  trial : it 
might  be  that  no  other  pleading  would  be  delivered  after 
the  statement  of  claim,  and  so  it  was  necessa^  to  have 
the  plaintiff  name  the  place  of  trial,  as  somebody  must 
name  it  ; but  this  affords  no  argument  that  the  plaintiff 
has  an  absolute  right  to  say  where  the  action  is  to  be 
tried.  The  question  on  such  an  application  as  this  is, 
what  is  the  most  convenient  place  ? In  this  Division 
we  look  to  the  place  where  the  action  can  be  most  con- 
veniently tried.  The  Judicature  Act  was  never  intended 
to  give  the  plaintiff  a paramount  right  to  have  the  cause 
tried  where  he  pleased.  Suppose,  in  this  case  the  trial 
Judge  thought  it  necessary  to  have  a view  of  the  mill  ? ] 
The  mill  is  sixteen  miles  from  London.  There  is  no  prospect 
that  a view  will  be  of  any  advantage.  There  is  no  pre- 
ponderance of  convenience  in  favour  of  London.  [Armour, 
C.  J. — Two  tribunals  have  thought  so.] 
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[ Shepley , for  the  defendant.  The  Master  thought  it  more 
fitting  that  the  action  should  be  tried  where  all  the  work 
was  done  than  a hundred  miles  away.] 

[Armour,  0.  J. — It  was  for  the  plaintiff’s  profit  that  he 
took  a job  in  Middlesex,  and  he  ought  not  to  complain  if 
he  has  to  go  there  to  get  his  money.] 

Gamble. — The  defendant  has  at  all  events  no  more  right 
than  the  plaintiff  to  say  where  the  trial  is  to  be.  It  it 
comes  down  to  a question  of  convenience,  it  seems  that 
Toronto  is  more  convenient  for  the  plaintiff1,  and  London 
for  the  defendant ; the  defendant  must  make  out  some  case 
for  a change.  [Armour,  C.  J. — There  are  long  delays  in 
Toronto ; the  witnesses  from  Middlesex  may  be  here  ten 
days.  Then  these  statements  about  the  witnesses  are  gen- 
erally not  reliable.  The  party  that  swears  last  swears  to 
the  most  witnesses.]  It  must  be  assumed  that  the  evidence 
is  true,  as  it  is  not  contradicted ; and  from  the  evidence  it 
appears  that  the  venue  should  remain  in  Toronto.  I should 
like  to  refer  the  Court  to  the  cases  on  change  of  venue. 
[Armour,  C.  J. — We  are  familiar  with  the  cases.] 

Shepley , contra.  The  order  of  Galt,  C.  J.,  provides  that 
the  note  sued  on  is  to  be  admitted,  and  also  the  plaintiff’s 
title;  that  will  diminish  the  number  of  witnesses  for  the 
plaintiff.  The  affidavit  of  the  plaintiff  does  not  say  that 
he  has  no  witnesses  in  Middlesex ; it  may  be  that  he,  as 
well  as  the  defendant,  has  witnesses  there.  Then,  the 
plaintiff  speaks  of  witnesses  in  Toronto,  no  doubt  the 
workmen  who  refitted  the  mill ; these  men  reside  in 
Toronto,  but  they  may  not  be  there  at  the  time  of  the 
trial ; they  are  working  on  the  plaintiff  s contracts  all  over 
the  Province,  and  may  be  actually  in  London  when  the 
trial  comes  off.  Then  as  to  expert  witnesses,  the  plaintiff 
need  not  bring  these  from  Toronto,  but  may  get  them  in 
London  just  as  well,  and  should  do  so  : Nicholson  v. 
Linton , 12  P.  P.  223.  Everything  points  to  London  as  the 
proper  place  for  trial;  it  is  not  merely  the  number  of 
witnesses,  but  the  fitness  and  propriety  of  having  the  trial 
there.  I refer  to  Phippen  v.  McLeod,  7 P.  P.  377. 
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[ Armour,  C.  J. — :That  decision  has  never  been  followed.] 
Then  there  may  be  a view  required,  or  evidence  as  to  the 
work  in  the  mill  mayjbe  required  during  the  course  of  the 
trial,  and  can  easily  be  obtained  if  the  trial  is  at  London. 
There  is  a very  evident  balance  of  expense  in  favour  of 
London,  and  besides,  there  is  the  convenience  and  propriety 
of  having  the  trial  there. 

Gamble , in  reply.  As  to  expert  witnesses  the  plaintiff 
must  choose  these,  wherever  they  are,  whom  he  knows  and 
can  rely  upon ; the  plaintiff  is  not  to  be  dictated  to  as  to- 
where  he  is  to  get  his  witnesses  from.  On  the  general 
question  I refer  to  Ross  v.  Canadian  Pacific  R.  W.  Co., 
12  P.  R.  220,  and  especially  to  the  language  of  Lord  Esher, 
M.R.,  and  Lindley,  L.J.,  there  quoted  from  Shroder  v. 
Myers,  34  W.  R.  26,1. 

Armour,  0.  J. — The  English  authorities  are  not  at  all 
applicable — the  circumstances  in  England  are  entirely 
different.  I do  not  think  we  can  interfere  in  this  case  ; the 
Master  in  Chambers  has  made  the  order  changing  the  place 
of  trial,  and  it  has  been  upheld  by  Galt,  C.  J.  We  could 
not  reverse  these  orders  except  on  strong  grounds  ; and  we 
are,  besides,  of  opinion  that  London  is  the  most  convenient 
place  for  trial.  Speaking  for  myself,  I repeat  what  I have 
always  said,  that  the  case  should  be  tried  in  the  county 
where  the  cause  of  action  arose.  In  this  case  the  substan- 
tial cause  of  action  is  the  work  done  in  Middlesex ; the 
promissory  note  is  practically  of  no  importance.  I believe 
I stand  alone  in  this  view ; but  we  both  think  the  appeal 
should  be  dismissed.  The  costs  will  be  to  the  defendant  in 
any  event. 

Falconbridge,  J.,  concurred  in  the  result. 

Appeal  dismissed. 

Gamble  asked  for  leave  to  appeal  to  the  Court  of  Appeal, 
in  order  to  have  a decision  which  should  settle  the  question 
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of  venue  in  future  litigation,  the  decisions  at  present  being 
conflicting.  He  added  that  it  was  of  importance  to  his 
clients  in  respect  of  other  litigation  to  have  an  authoritative 
decision. 

Armour,  C.  J. — You  may  have  leave  if  you  undertake 
to  pay  the  costs  of  both  sides.  If  you  want  the  law  settled 
for  your  benefit  in  other  cases,  you  must  submit  to  these 
terms. 


Broderick  v.  Broatch. 

Notice  of  trial — Service  of  before  defence  filed-  Irregularity. 

Where  an  overdue  statement  of  defence  was  filed  on  the  last  day  for 
giving  notice  of  trial  for  the  Assizes,  and  a joinder  of  issue  and  jury 
notice  were  filed  by  the  plaintiff  on  the  same  day,  but  after  the  filing 
of  the  defence, 

Held,  that  the  service  of  notice  of  trial  with  the  joinder  and  jury  notice, 
on  the  same  day,  before  the  filing  of  the  defence,  was  not  an  irregularity. 

[September  22,  1888 — The  Master  in  Chambers']. 
[September  25,  1888 — Armour,  C.  J.] 

Motion  by  the  defendant  to  set  aside  a joinder  of  issue, 
jury  notice,  and  notice  of  trial,  as  irregular,  under  the  cir- 
cumstances set  out  in  the  judgment. 

The  motion  was  argued  on  the  21st  September,  1888. 

W.  H.  Blake , for  the  motion. 

Mahoney , contra. 

The  Master  in  Chambers. — The  rule  is  very  old  that 
the  law  will  not  regard  the  fraction  of*  a day.  But  the 
exception  is  just  as  old  that”  the  Court  will  inquire  into 
the  priority  of  acts  which  occurred  on  the  same  day, 
where  necessary  for  the  determination  of  rights  or  other 
purposes  of  justice. 

The  case  of  Regina  v.  Edward , 9 Ex.  628,  a decision 
in  the  Exchequer  Chamber,  would  except  from  the  excep- 
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tion  judicial  acts ; but  there  are  not  wanting  old  cases 
which  would  warrant  the  inquiry  even  in  the  case  of 
judicial  acts.  The  general  law  will  be  found  in  the  fol- 
lowing cases  : Chit.  Arch.  Prac.,  12th  ed.,  164?,  and  the  cases 
there  cited ; Clark  v.  Bradlaugh,  8 Q.  B.  D.  62  ; Campbell 
v.  Strangeway s,  3 C.  P.  D.  105 ; Combe  v.  Pitt,  3 Bur.  at 
p.  1434;  Johnson  v.  Smith , 2 Bur.  950;  Wright  v.  Mills, 
4 H.  & N.  488 ; Evans  v.  Jones , 3 H.  & C.  423. 

The  point  here  does  not  concern  a judicial  act.  This  is 
a motion  to  set  aside  a jury  notice,  issue,  and  notice  of  trial. 

The  proceedings  are  carried  on  in  Belleville.  The 
defence  was  due  on  the  13th,  but  not  filed  till  the  14th, 
which  was  the  last  day  for  notice  of  trial — and  withheld 
till  that  time  for  the  purpose  of  patting  an  obstacle  in  the 
way  of  going  to  trial.  The  plaintiff*  served  the  issue, 
notice  of  jury,  and  notice  of  trial  on  the  14th  at  twenty 
minutes  before  ten  a.m.  This  was  in  Cobourg.  At 
ten  a.m.  the  defence  was  filed  in  Belleville,  and  im- 
mediately thereafter  the  issue  and  jury  notice.  So  that 
the  services  were  all  made  twenty  minutes  before  the 
filing  of  the  issue  and  notice  of  jury.  That  is  the  alleged 
irregularity. 

It  is  to  be  remembered  that  the  general  rule  remains 
that  the  Court  will  not  regard  the  fraction  of  a day,  unless 
the  circumstances  be  such  as  to  require  such  a dis- 
crimination. 

Do  the  circumstances  here  require  it?  I think  not. 
The  purpose  is  to  go  to  trial.  It  is  necessary  for  that,  that 
issue  should  have  been  joined  on  the  14th  at  the  latest; 
the  same  as  to  notice  of  trial ; that  must  have  been  given 
on  the  14th  ; then  in  business  hours  during  the  14th,  the 
defendant  was  under  notice  of  trial,  the  cause  also  being  at 
issue. 

That  is  enough ; no  injustice  is  done  to  the  defendant, 
and  it  is  therefore  not  necessary  to  inquire,  since  the  acts 
were  all  done  on  the  same  day,  whether  the  service 
preceded  the  filing. 

I must  dismiss  this  with  costs  to  plaintiff  in  the  cause. 
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The  defendant  appealed  from  this  decision  to  a Judge  in 
Chambers,  and  the  appeal  was  argued  on  the  25th 
September,  1888. 

G.  J.  Holman , for  the  appeal. 

Mahoney,  contra. 

Armour,  C.  J.,  at  the  close  of  the  argument  dismissed 
the  appeal,  with  costs. 


Re  Ontario  Tanners’  Supplies  Company  and  Ontario 
and  Quebec  Railway  Company. 

i 

Railway  company — Expropriation  of  land — Notice — Time — 51  Vic.  ch.  29, 
sec.  164  (D-)' 

In  the  computation  of  the  ten  days’  previous  notice  necessary  to  be  given 
under  51  Vic.  ch.  29,  sec.  164  (D.)to  obtain  a warrant  for  the  possession 
of  land  by  a railway  ^company,  the  day  of  the  service  of  the  notice  and 
the  day  of  the  return  must  both  be  excluded. 

[September  20,  1888. — Armour,  C.  J.] 

On  the  18th  of  September,  1888,  MacMurchy,  for  the 
railway  company,  applied  to  Armour,  C.  J.,  for  a warrant 
for  immediate  possession  of  certain  land,  under  the  pro- 
visions of  51  Vie.  ch.  29,  sec.  163  (D.),  upon  notice  served 
upon  the  owner  of  the  land  on  the  8th  of  September,  1888. 

S.  M.  Jarvis  shewed  cause,  and  objected  that  sufficient 
notice  had  not  been  given ; that  notice*  served  on  the  8th 
for  the  18th  was  too  short. 

Armour,  C.  J. — Section  164  of  51  Vic.  ch.  29  (D.)  provides 
that  “the  Judge  shall  not  grant  any  warrant  under  the 
next  preceding  section,  unless  ten  days’  previous  notice  of 
The  time  and  place  when  and  where  the  application  for 
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such  warrant  is  to  be  made,  has  been  served  upon  the 
owner  of  the  land,”  &c. 

I am  of  opinion  that,  in  the  computation  of  the  ten  days,, 
the  day  of  the  service  of  the  notice  and  the  day  upon 
which  the  application  is  to  be  made  must  both  be  excluded, 
and  that  consequently  the  notice  given  was  insufficient. 

If  the  expression  used  had  been  “ at  the  least  ten  days,” 
the  notice  would  have  been  clearly  insufficient;  and  it 
appears  to  me,  as  it  did  to  Littledale,  J.,  in  Regina  v.  The 
Justices  of  Shropshire,  8 Ad.  & El.  173,  “that  a day  is  a 
day,  whether  * at  least  ’ be  added  or  left  out.” 

I refer  to  Zouch  v.  Empsey , 4 B.  & Aid.  522 ; The  Queen 
v.  Aberdare  Canal  Co.,  14  Q.  B.  854 ; Scott  v.  Dickson , 1 
P.  R 366;  Montgomery  v.  Brown,  2 U.  C.  L.  J.  N.  S.  72; 
Hyde  v.  White,  24  Texas  138. 

I must  refuse  the  warrant;  but  as  there  is,  in  the  circum- 
stances of  this  case,  no  merit  in  the  objection,  I refuse  it* 
so  far  as  I have  the  power  to  do  so,  without  costs. 
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Blakeley  v.  Blaase. 


Discovery — Examination  of  transferee  of  judgment  debtor — Ifi  Vic.  ch.  16, 
sec.  12(0.) — Ex  parte  order — Date  of  transfer — Service  of  order — 
Chattel  mortgage  a transfer — Appeal — Time. 

1.  An  order  under  49  Vic.  ch.  16,  sec.  12  (0.),  for  the  examination  of  the 
transferee  of  a judgment  debtor,  should  not  be  made  without  notice  to 
the  transferee;  nor  should  an  order  under  that  section  be  made  without 
proof  that  the  transfer  was  made  since  the  date  when  the  liability  of 
the  judgment  debtor  was  incurred. 

2.  If  the  original  order  is  not  shewn  at  the  time  of  service  of  a copy,  the 
person  served  cannot  be  brought  into  contempt  for  disobedience  to  it  : 
Meyers  v.  Kendrick,  9 P.  R.  at  p.  366,  followed. 

3.  A chattel  mortgage  is  a transfer  of  property  and  effects  within  the 
meaning  of  49  Vic.  ch.  16,  sec.  12. 

4.  A transferee  was  allowed  to  appeal:  from  an  order  for  his  examination 
after  the  time  for  appealing  had  expired,  his  delay  being  satisfactorily 
explained. 


[August  17,  1888. — MacMahon,  J.] 


This  was  a motion  by  the  plaintiff  to  commit  James  M. 
Lotteridge  for  contempt  in  not  attending  to  be  examined 
before  a special  examiner,  pursuant  to  an  order  made  by 
the  local  Master  at  Hamilton,  on  the  18th  July,  1888,  and 
an  appointment  thereon  for  his  examination  on  the  24th 
of  July. 

Lotteridge  gave  notice  that  he  would,  on  the  return 
of  the  plaintiff’s  motion,  ask  for  leave  to  appeal  from  the 
order  of  the  local  Master,  and  for  an  order  to  set  aside 
and  rescind  it  on  several  grounds. 

James  Parlces,  for  the  plaintiff 

Master. i,  for  Lotteridge. 

MacMahon,  J. — The  order  of  the  local  Master  was  made 
under  49  Yic.  ch.  16,  sec.  12,(0.)  which  is  as  follows : “ Where 
judgment  has  been  obtained  as  aforesaid,  the  Court  or  a 
Judge  may,  on  the  application  of  the  party  entitled  to 
enforce  the  judgment,  order  * * any  person  to  whom 

the  debtor  has  made  a transfer  of  his  property  or  effects 
since  the  date  when  the  liability  or  debt  which  was  the 
subject  of  the  action  in  which  judgment  was  obtained  wa& 
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incurred,  to  attend  * * and  to  submit  to  be  examined 

upon  oath  as  to  the  estate  and  effects  of  the  debtor  * * . 

The  examination  is  to  be  for  the  purpose  of  discovery  only, 
and  no  order  is  to  be  made  on  the  evidence  given  on  such 
examination.” 

The  order  was  obtained  ex  parte  and^withoutfnotice  to 
Lotteridge,  on  an  affidavit  of  the  plaintiff  that  he  recovered 
judgment  against  the  defendant  Blaase  on  the  20th  of 
June,  1888,  for  $487.95,  and  costs,  and  that  the  judgment 
remains  wholly  unsatisfied;  that  in  September,  1886,  the 
defendant  executed  a chattel  mortgage  in  favour  of  P. 
Grant  & Son,  for  $998.93,  covering  all  his  goods  and  chat- 
tels, which  mortgage  has  been  renewed ; and^  that  the 
plaintiff  is  desirous  of  examining  Lotteridge,  a member 
of  the  firm  of  Grant  & Son,  touch  mg  the  said  mortsrao-e 
and  the  property  of  the  defendant. 

This  is  not  an  order  properly  obtainable  on  an  ex  parte 
application. 

The  order  for  examination  under  the  Common  Law  Pro- 
cedure Act,  R.  S.  O.  (1877)  ch.  50,  sec.  156,  of /parties  and 
others  adverse  in  point  of  interest,  or  in  case  of  a body 
corporate  of  an  officer  of  such  corporation,  for  the  purpose 
of  discovery,  is  under  section  158  of  that  Act,  “granted  as 
of  course”  upon  the  production  by  the  party  proposing  to 
-examine  of  the  affidavit  required  by  the  latter  section. 
And  under  section  307  of  the  same  Act,  of  which  Rule  370 
of  the  Judicature  Act  is  a transcript,  the  judgment  credi- 
tor may  obtain  an  ex  parte  order  for  the  attachment  of 
debts. 

The  section  under  which  the  order  under  consideration 
was  made  is  added  as  a sub-section  to  sec.  17  of  ch.  49, 
R.  S.  0.  (1877)  (A.  J.  Act),  the  language  of  which  is  almost 
identical  with  sec.  304  of  ch.  50  R.  S.  O.  (1877)  ; and  under 
the  latter  section  it  was  held  in  Irvine  v.  Mercer , in 
December,  1856,  vffiich  was  upheld  in  Smith  v McGill , 3 
U.  C.  L.  J.  134,  that  an  order  should  not  be  granted  in 
the  first  instance.  And  in  a later  case  of  Carter  v.  Cary 
December,  1856,  Richards,  J.,  refused  an  order  in  the  first 
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instance,  being  of  opinion  that  the  parties  should  have  an 
opportunity  of  shewing  why  they  should  not  be  examined. 
And  in  the  notes  to  sec.  287  of  Harrison’s  Common  Law 
Procedure  Act,  2nd  ed.,  pp.  389,  390  (which  is  the  same  as 
sec.  304,  ch.  50,  R.  S.  O.,  1877),  it  is  stated  that  “this  now 
is  the  settled  practice.”  And  this  was  the  practice  followed 
on  the  application  for  a similar  order  in  the  recent  case  of 
Gowans  v.  Barnet,  12  P.  R.  330. 

Another  ground  of  objection  to  the  order  is  that  the 
affidavit  on  which  it  was  based  does  not  shew  that  Blaase,. 
the  judgment  debtor,  had  given  the  chattel  mortgage  to 
Grant  & Son  since  the  date  when  the  liability  wdiich  was 
the  subject  of  the  action  in  which  judgment  was  obtained, 
was  incurred. 

As  the  Act  provides  that  it  is  only  a person  to  whom 
a debtor  has  made  a transfer  of  his  property  and  effects 
since  the  date  the  debtors  liability  represented  by  the 
judgment  was  incurred,  who  can  be  examined,  then  that 
fact  must  appear  by  the  affidavit ; and  indeed  that  fac 
forms  one  of  the  chief  statements  on  which  an  order  can 
be  asked  for,  and  without  wdiich  averment  in  the  affidavit, 
the  order  should  not  have  been  made. 

The  objection  wTas  also  taken  that  the  original  order  w^as 
not  shewn  to  Lotteridge  at  the  time  of  the  service  on  him 
of  the  copy  ; and  the  affidavit  of  service  does  not  state  that 
the  original  order  was  shewm. 

o 

This  of  itself  would  be  fatal  to  the  present  motion,  as 
the  original  order  must  always  be  shewn  at  the  time  of 
service  of  a copy  before  a party  can  be  brought  into  con- 
tempt and  punished  for  disobedience  : Meyers  v.  Kendrick r 
9 P.  R.  at  p.  366,  per  Osier,  J. 

Having  reached  the  conclusion  that  the  application  of 
the  plaintiff  is  not  sustainable  on  the  grounds  to  which  I 
have  referred,  it  is  not  absolutely  essential  that  1 should 
decide  the  other  point  raised  by  Lotteridge’s  counsel, 
namely,  that  the  chattel  mortgage  given  by  the  judgment 
debtor,  Blaase,  to  Grant  & Son  w^as  not  a “ transfer”  of 
his  property  and  effects,  and  that  therefore  Lotteridge  was 
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not  a person  examinable  under  the  section  referred  to. 
But  as  the  point  was  discussed  at  some  length,  I think  it 
better  I should  give  the  conclusion  I have  arrived  at,  after 
the  best  consideration  I have  been  able  to  give  to  the 
question. 

Coote  on  the  Law  of  Mortgage,  4th  ed.,  p.  1,  says:  “It 
has  been  found  difficult  correctly  to  define  a mortgage,  but 
for  the  ordinary  purposes  of  conveyancers  it  has  been  con- 
sidered as  a pledge  of  real  or  personal  estate  evidenced  by 
deed  for  securing  the  payment  of  money.” 

As  a general  thing  a “ transfer”  has  been  regarded  as 
what  takes  place  on  an  absolute  conveyance  of  real 
property;  or  a present  sale  of  personal  property,  where  the 
price  is  paid,  apd  the  property  and  possession  pass  at  once 
from  the  vendor  to  the  vendee  ; or  under  an  absolute  bill 
of  sale,  where  the  word  “transfer”  is  used  in  every  form  of 
a bill  of  sale  which  I have  seen. 

I have  not  been  able  to  discover  any  case  where  a mort- 
gage is  called  a “ transfer.”  A mortgage  is  generally 
designated  as  a mortgage  security,  although  to  call  it  a 
transfer  by  way  of  mortgage  would  not  be  technically  in- 
appropriate. 

By  ch.  124,  R.  S.  0.  (1887),  “An  Act  respecting  Assign- 
ments and  Preferences  by  Insolvent  Persons,”  it  is  provided 
(sec.  2)  that:  “Every  gift,  conveyance,  assignment,  or 
transfer,  delivery  over  or  payment  of  goods,  chattels,  or 
effects  * * made  by  a person  at  a time  * * when 

he  is  unable  to  pay  his  debts  in  full  * * with  intent 

to  defeat,  delay,  or  prejudice  his  creditors  * * shall 

as  against  them,  be  utter! 3^  void.” 

Chattel  mortgages  given  by  debtors  have  been  repeatedly 
attacked  and  set  aside  without  question  as  to  their  coming 
within  the  provisions  of  the  above  enactment  as  a “ con- 
veyance, assignment,  or  transfer.” 

It  is  likely  the  intention  of  the  Legislature  in  passing 
the  49  Vie.  ch.  16,  sec.  12  (0.)  was  to  aid  discovery  under  the 
above  sec.  2 of  ch.  124,  and  that  any  conveyance,  assign- 
ment, or  transfer  whatever,  given  as  a security  or  otherwise. 
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by  a judgment  debtor  of  his  goods,  chattels,  and  effects, 
which  would  have  the  effect  intended  to  be  guarded  against 
by  ch.  125,  R.  S.  O.  (1887),  should  be  examinable  into. 

I have,  therefore,  reached  the  conclusion  that  a chattel 
mortgage  given  by  a judgment  debtor  to  a creditor  is  a 
**  transfer”  of  the  debtor’s  property  and  effects  under  the 
49  Vic.  ch.  16,  sec.  12. 

Lotteridge  attended  at  the  time  and  place  appointed  for 
his  examination,  but  refused  to  be  sworn  or  examined,  on 
the  ground  that  the  order  had  not  been  properly  obtained, 
and  that  before  it  was  made  he  should  have  had  notice  of 
the  application.  He  files  an  affidavit  in  which  he  states 
that  on  the  advice  of  his  solicitor  he  declined  to  be  ex- 
amined, for  the  reasons  stated,  and  tendered  back  the  one 
dollar  conduct  money  paid  him  to  Mr.  Parkes,  the  solicitor 
for  the  plaintiff,  who  accepted  the  same.  He  says  he  had 
no  intention  in  any  way  to  disrespect  the  process  of  the 
Court,  and  attended  on  the  appointment  in  pursuance  of 
said  order,  to  explain  his  position,  and  was  under  the  belief 
that  as  the  conduct  money  was  returned  to  and  accepted 
by  the  plaintiff’s  solicitor,  and  as  the  plaintiff  announced 
his  intention  of  paying  off  the  claim  of  Grant  & Son  under 
the  chattel  mortgage,  that  no  further  proceedings  would  be 
taken  for  examination.  He  also  states  that  he  was  served 
with  a copy  of  the  order  to  examine  on  the  18th  of  July,  but 
in  consequence  of  absence  from  town  and  press  of  business, 
and  his  ignorance  that  such  an  order  required  to  be  ap- 
pealed from  within  four  days,  he  did  not  bring  the  order 
to  his  solicitor  until  the  24th  of  July,  the  day  appointed 
for  his  examination. 

Mr.  E.  K.  Martin,  one  of  the  firm  of  solicitors  for  Lotter- 
idge, in  his  affidavit  states  that  on  the%  24th  of  July  he 
saw  Mr.  Me  Adam,  of  the  firm  of  Parkes,  Me  Adam,  & 
Marshall,  the  plaintiff’s  solicitors,  who  spoke  about  paying 
off  the  chattel  mortgage,  given  by  defendant  to  Grant  & 
Son,  and  Martin,  at  Me  Adam’s  request,  procured  from 
Grant  & Son  a statement  shewing  amount  due  on  the  mort- 
gage, Me  Adam  saying  if  the  statement  was  not  furnished, 
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they  would  tender  the  amount  they  considered  due  ; that  it 
was  in  view  of  the  statement  that  their  client’s  claim  would 
be  paid  olf,  and  in  the  belief  that  no  further  proceedings 
would  be  taken  towards  enforcing  the  order  to  examine, 
or  notice  of  motion  to  commit,  which,  although  dated  the 
25th  of  July,  was  not  served  until  the  30th,  that  steps  were 
not  sooner  taken  by  way  of  appeal  from  the  order. 

I think  there  is  disclosed  sufficient  material  upon  which 
I should  grant  the  indulgence  asked  for  of  allowing  Lot- 
teridge  in  to  appeal.  See  Dayer  v.  Robertson,  9 P.  R.  78  * 
Sievewright  v.  Leys,  ib.  200. 

The  appeal  must  be  allowed,  and  the  order  of  the  local 
Master  set  aside.  Under  the  circumstances  there  will  be 
no  costs  of  this  motion  to  either  party. 
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Costs — Taxation — Appeal — Local  taxing  officers — Form  of  certificate 
or  allocatur. 

There  is  no  need  for  local  officers  when  taxing  costs  for  the  purpose  of 
completing  a judgment  and  issuing  execution  thereon  (which  they  as 
local  officers  may  also  do)  to  preface  the  issuing  of  an  execution  by  a 
formal  certificate  to  themselves  of  what  they  have  done  upon  the  taxa- 
tion. They  signify  clearly  and  sufficiently  the  completion  of  the 
taxation  and  the  full  discharge  of  their  functions  as  taxing  officers 
when  they  add  up  results,  ascertain  the  correct  amount  payable,  note 
the  bill  of  costs  as  taxed  at  such  a sum,  with  the  date,  and  verify  the 
whole  by  their  signature,  which  is  a sufficient  certificate  or  allocatur  to 
shew  that  the  taxation  is  at  an  end.  They  have  no  power  to  alter  what 
they  have  allowed  or  disallowed  after  this,  except  as  to  clerical  errors, 
and  they  are  then  functi  officiis. 

Any  objections  to  the  taxation  must  be  carried  in  in  writing  before  the 
signature  of  the  officer  is  affixed. 

Remarks  upon  the  former  practice  at  law  and  equity  as  to  allocators  and 
certificates  of  taxation. 

[May  28,  1888. — Robertson,  J,] 

[September  6,  1888. — The  Chancery  Division .] 


This  was  an  appeal  by  the  defendant  from  an  order  of 
the  Master  in  Chambers  refusing  him  leave  to  appeal  from 
the  taxation  of  two  bills  of  costs,  one  that  of  the  plaintiffs, 
and  the  other  of  the  defendant,  by  the  local  Master  at 
Sandwich. 

The  facts  are  fully  stated  in  the  judgment  of  Kobertson, 
J.,  who  heard  the  application,  in  Chambers,  on  the  26th 
March,  1888. 

TP.  H.  Blake,  for  the  defendant. 

Douglas  Armour,  for  the  plaintiffs. 

Kobertson,  J. — The  action  was  brought  to  compel  de- 
fendant to  remove  certain  mortgages  on  lands,  which  he 
was  bound  to  do  ; and  in  that  action  defendant  counter- 
claimed for  removal  of  timber,  &c.,  by  plaintiffs.  The 
plaintiffs  succeeded  in  their  action,  and  obtained  judgment, 
with  costs  of  the  action.  Defendant  also  succeeded  on  his 
counter-claim,  and  damages  were  assessed  at  $42,  and  the 
73 — VOL.  XII.  O.P.R. 
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■Court  ordered  that  he  should  have  his  costs  “ according  to 
the  proper  scale.” 

On  the  21st  February,  1888,  both  hills  of  costs  were  taxed 
by  the  local  Master  at  Windsor,  and  at  the  foot  of  each 
bill  he  wrote  the  words,  “ taxed  at,”  opposite  the  respective 
amounts  allowed  by  him,  after  deducting  the  items  disal- 
lowed, and  signed  the  same,  dating  each  on  21st  February, 
but  it  does  not  appear  that  either  bill  was  filed  on  that  or 
any  subsequent  day.  On  the  said  21st  February  the 
plaintiffs  filed  objections  under  Rule  447..  (Con.  Rule  1230), 
first  to  the  disallowance  of  certain  items  in  the  plaintiffs’ 
bill,  and  also  to  the  allowance  of  certain  items  in  the 
defendant’s  bill ; and  on  the  same  day  the  defendant’s 
solicitor  stated  to  the  Master  that  he  would  also  file  and 
serve  objections  to  the  allowance  of  certain  items  in  plain- 
tiffs’ bill,  and  to  the  disallowance  of  certain  items  in  his, 
defendant’s,  bill,  but  he  did  not  do  so  until  the  following 
day. 

Subsequently  the  local  Master  certified,  inter  alia , the 
following  facts,  after  stating  the  receipt  by  him  of  the 
several  objections  above  mentioned:  “ I left  the  matter  of 
the  objections  made  by  each  of  the  parties  to  be  proceeded 
upon  by  the  parties  moving  in  appeal  in  Toronto,  if  they 
decided  to  pursue  the  matter  further.  Some  days  after 
the  taxation  Mr.  White,  in  a conversation  with  me  in  my 
office,  said  to  me  that  I would  have  to  state  the  grounds 
of  my  taxation  to  each  of  the  items  set  forth  in  his  lists. 
As  I had  given  a great  deal  of  time  to  the  contentions 
between  the  parties  over  the  various  items  of  the  bills,  I 
expressed  my  unwillingness  to  do  so.” 

It  does  not  appear  whether  the  local  Master  ever  made 
or  signed  a certificate  or  allocatur  of  the  amount  of  costs 
taxed,  or  if  made,  that  such  certificate,  &c.,  has  been  filed ; 
but  it  appears  by  affidavit  that  on  the  1st  March  the 
plaintiffs  sued  out  writs  of  fi.  fa.  against  both  goods 
and  lands  of  defendant,  and  placed  the  same  in  the  sheriff’s 
hands,  who  notified  the  defendant  on  10th  March  (Satur- 
day) that  the  same  had  been  placed  in  his  hands,  and 


XII.] 


CUERRIER  V.  WHITE. 


573 


demanded  payment  of  the  amounts  endorsed  thereon,  viz., 
$276.38. 

On  the  14th  March  the  defendant  applied  to  the  Master 
In  Chambers  at  Toronto  for  leave,  and  it  was  given,  to 
apply  on  15th  March  for  liberty  to  appeal  from  the  taxa- 
tion and  a stay  of  execution,  &c. — setting  forth  the  grounds 
of  appeal — and  on  the  22nd  March  the  Master  in  Chambers 
dismissed  the  application  with  costs,  and  that  order  was 
made,  as  set  out  in  the  same,  “ upon  reading  the  pleadings 
and  proceedings  had  and  taken  in  the  action,  and  the  judg- 
ment entered  herein,  the  report  of  the  Master,  the  bills  of 
costs,  and  the  Master’s  certificate  of  taxation , and  the 
affidavit  of  the  defendant  filed  in  support  of  the  applica- 
tion, and  the  affidavit  of  Duncan  Dougall,  and  the  certifi- 
cate of  the  said  local  Master  at  Sandwich,  filed  in  answer 
thereto,  and  upon  hearing  both  parties  by,”  &c. 

From  this  order  the  defendant  appealed  to  the  presiding 
Judge  in  Chambers,  and  the  matter  came  up  before  me  on 
26th  March. 

On  the  argument  it  was  stated  and  admitted  that  no 
formal  certificate  or  allocatur  of  amount  of  costs  taxed 
had  ever  been  made  by  the  local  Master  at  Sandwich ; 
that  the  only  documents  which  shewed  that  the  costs  had 
been  taxed  were  the  respective  bills  of  costs  of  the  plain- 
tiffs and  defendant,  which  are  respectively  signed  by  the 
local  Master,  and  which,  on  examination,  shew  that  the 
plaintiffs’  bill  was  made  up  in  this  way : 

The  total  amount  of  solicitors’  fees  and  disburse- 


ments are  stated  to  be  .....* $781  71 

Taxed  off. 343  45 


Taxed  at %.  $438  26 

Deduct  damages  to  defendant $42  00 

defendant’s  costs  taxed 154  78 

196  78 


$241  51 

Windsor,  February  21,  1888.  S.  S.  Macdonell, 

Local  Master. 
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And  the  defendant’s  bill  is  also  added  up,  and 
the  total  amount  of  fees  and  disbursements  are 

stated  to  be $313  7& 

Taxed  off 158  9& 

Taxed  at $154  78 

Windsor,  February  21,  1888. 


S.  S.  Macdonell, 

Local  Master. 

But  neither  of  these  bills  appears  to  have  been  filed, 
although  they  were  retained  by  the  local  Master,  and  have 
been  sent  by  him  on  praecipe  to  the  Clerk  of  Records 
and  Writs. 

It  will  be  observed  that  the  local  Master,  according  to 
his  own  statement,  contravened  the  Rule  448,  having 
declined  to  reconsider  and  review  his  taxation,  upon 
receiving  the  written  objections  filed  with  him  on  21st  and 
22nd  July,  which  declares  he  “ shall  ” reconsider,  &c.  And 
he  was  also  in  error  in  issuing  the  writs  of  fi.  fa.  against 
goods  and  lands,  without  first  issuing  his  certificate  or 
allocatur,  and  stating  either  therein  or  by  reference  to  the 
objections,  the  grounds  and  reasons  of  his  decision  thereon. 
The  learned  Master  in  Chambers,  however,  held  that  the 
signing  of  the  bills  of  costs  in  the  manner  stated,  was, 
under  the  circumstances,  a certificate  or  allocatur,  and  as 
the  objections  were  not  put  in  before  that  was  done,  the 
right  to  appeal  was  gone,  and  that  is  really  the  question 
now  before  me.  I have  had  the  advantage  of  an  interview 
with  the  learned  Master,  and  with  the  greatest  respect  for 
his  opinion  and  judgment,  I regret  that  I am  unable  to 
bring  myself  to  the  same  conclusion. 

On  the  argument  it  was  contended  by  counsel  for  plain- 
tiffs that  signing  the  bills  of  costs  by  the  taxing  officer  in 
the  country,  was  and  is  the  only  “ certificate  or  allocatur  ” 
ever  given  outside  of  the  home  office  ; that  it  is  only  in  To- 
ronto that  a certificate  is  necessary,  as  the  taxing  officer 
there  does  not  enter  judgment  or  issue  execution,  & c. 
If  that  is  the  universal  practice,  in  my  judgment  it  is  not 
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a compliance  with  Rules  447,  448,  and  449,  for  the  mani- 
fest reason  that  the  signing  of  a certificate  is  an  independ- 
ent act,  in  fact  is  a formal  report  of  the  result  of  the  taxation 
by  the  officer  taxing  the  costs,  and  who  for  that  purpose 
is  not  acting  in  his  capacity  as  Master,  but  as  local  taxing 
officer;  the  signing  of  the  bill  after  taxation  merely 
amounts  to  an  act  which  shews  to  the  party  against  whom 
the  bill  is  taxed,  that  the  taxing  officer  has  allowed  and 
disallowed  certain  items  in  the  bill  as  taxed  ; and  until  that 
is  settled  by  signing  the  bill,  the  party  objecting  cannot 
specify,  with  certainty,  his  objections;  and  besides,  the  ob- 
jecting party  is  entitled  to  a reasonable  time  to  formulate 
his  objections ; and  in  this  case  the  taxing  officer  was 
informed  that  objections  would  be  given  in  writing, 
and  they  were  given  within  a reasonable  time,  and  before 
execution  was  issued — it  does  not  appear  when  judgment 
was  entered — these  objections  having  been  given,  it  was 
the  duty  of  the  taxing  officer  to  consider  them,  and  having 
been  requested  to  state  his  reasons  for  disallowing  or  allow- 
ing the  items  objected  to,  he  should  have  complied  with 
the  rule  in  that  behalf.  I am  therefore  clearly  of  opinion 
that  in  all  cases,  a “certificate  or  allocatur”  should  be 
given  by  all  taxing  officers,  whether  in  the  country  or  at 
the  home  office  in  Toronto,  and  this  view  is  confirmed  on 
reference  to  the  form  of  the  executions  given  and  used  in 
all  cases,  in  which  it  is  expressly  declared  that  the  costs 
have  been  taxed  at  the  sum  mentioned  “ as  appears  by  the 
certificate,”  &c. : Langtry  v.  Dumoulin , 10  P.  R.  444,  and 
cases  there  cited  and  relied  upon ; Gall  v.  Collins , 12  P. 
R.  413.  The  defendant  was  not  therefore  in  a position  to 
appeal,  but  the  taxing  officer  having  refused  to  grant  a 
certificate  with  his  reasons,  &c.,  as  requested,  for  allowing 
and  disallowing,  and  the  executions  being  placed  in  the 
sheriff’s  hands,  I think  the  Master  should  have  stayed  the 
executions  until  the  taxing  officer  complied  with  the  rule. 
The  defendant  seems  to  have  done  all  that  he  could  before 
the  taxing  officer ; he  applied  for  the  certificates  and  the 
reasons,  &c.,  but  this  was  denied  him,  according  to  what  he 
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himself  has  certified  for  use  before  the  Master  in  Chambers.- 
According  to  his  affidavit,  the  defendant  did  not  under- 
stand him  to  go  so  far,  and  the  defendant  was  evidently 
misled  into  supposing  that  the  certificates  would  be  granted. 

It  is  somewhat  difficult  to  say  what  really  should  be 
done  in  the  matter,  as  it  now  stands,  but  after  examining 
the  plaintiffs’  bill  of  costs  as  taxed,  it  appears  to  me 
probable  that  some  of  the  objections  taken  by  the  defen- 
dant thereto  are  worth  considering ; but  on  this  point  I 
must  not  be  understood  as  having  come  to  any  conclusion 
which  should  bind  the  parties,  as  they  have  not  been  heard 
before  me  on  that  point ; but  I do  think  the  executions 
should  be  stayed,  but  not  so  as  to  interfere  with  the  plain- 
tiffs’ priority,  (although  that  now  cannot  affect  them,  as 
the  Creditors’  Relief  Act  will  affect  the  matter)  until  the 
local  taxing  officer  complies  with  Rule  448,  so  that  defen- 
dant can  properly  exercise  his  right  of  appeal,  when  he 
can  bring  the  matter  before  a Judge  of  the  High  Court. 

Under  the  circumstances,  I think  the  order  of  the  learned 
Master  in  Chambers  of  22nd  March,  1888,  should  be 
abrogated,  but  I allow  no  costs  to  either  party  on  this 
application. 

The  plaintiffs  appealed  from  the  foregoing  decision,  and 
the  appeal  was  heard  by  a Divisional  Court  composed  of 
of  Boyd,  C.,  and  Ferguson,  JM  on  the  12th  June,  1888. 

Hoyles , for  the  plaintiffs. 

C.  J . Holman,  for  the  defendant. 

Judgment  was  delivered  on  the  6th  September,  1888. 

Boyd,  C. — This  appeal  is  on  a point  of  practice  which, 
though  minute, involves  the  regulation  of  the  course  of  proce- 
dure in  the  offices  of  local  taxing  officers.  The  provisions 
of  Rules  447-449  are  borrowed  from  England,  and  apply 
to  officers  whose  exclusive  functions  are  to  tax  costs,  and 
certify  the  results  to  other  officers  by  whom  action  is  to  be 
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taken  on  the  certificate  or  allocatur.  Allocatur  (meaning 
“ it  is  allowed  ”)  is  the  old  common  law  equivalent  for  that 
which  was  called  in  Chancery  the  certificate  of  taxation. 
The  rules  were  framed  so  as  to  give  more  precision  to  the 
old  practice  in  appealing  from  taxation.  During  this  tax- 
ation the  party  objecting  raises  his  points  for  the  ruling 
of  the  officer  ; at  the  end  of  the  taxation,  if  the  officer  has 
gone  against  him,  and  he  wishes  to  appeal,  he  is  to  put  his 
objections  in  writing  before  the  allocatur  is  signed  ; upon 
these  written  objections,  the  taxing  officer  is  to  pass  and  to 
dispose  of  them  by  giving  the  grounds  and  reasons  of  his 
decision,  which  may  be  in  his  allocatur.  Then  the  review  of 
or  appeal  from  the  taxation  is  to  be  prosecuted  in  respect 
only  of  these  written  objections.  The  Court  will  not  enter- 
tain an  application  to  review  the  taxation  till  the  Master 
has  made  his  allocatur,  because  previously  thereto  he  has 
come  to  no  final  decision.  Until  the  allocatur  is  given  he 
may  alter  his  mind,  and  he  is  not  bound  by  any  declara- 
tion he  may  have  made  as  to  what  costs  he  intends  to 
allow : Marshall  on  Costs,  330,  2nd  ed. 

At  law  the  practice  was  not  to  proceed  by  way  of  formal 
allocatur  where  the  taxation  was  upon  a judgment.  In 
Hulloclc  on  Costs,  p.  653,  it  is  said  : “ At  this  day  (1810) 
costs  are  taxed  * * by  the  Master  * * upon  the 

attorneys  or  agents  of  the  parties  attending  at  the  re- 
spective offices  for  that  purpose.  After  the  taxation,  the 
Master  * * marks  the  amount  of  the  costs  on  the 

postea,  inquisition,  or  demurrer-roll,  as  the  case  may 
be,  when  final  judgment  is  said  to  be  signed,  and  the  suc- 
cessful party  may  immediately  take  out  execution.  * * 

If  either  party  be  dissatisfied  with  the  taxation  of  costs,  he 
may  obtain  the  judgment  of  the  Court  upon  the  question, 
by  a motion  for  the  officer  to  review  his  taxation.*’ 

Where  the  taxation  was  upon  a rule  of  Court  or  the  like, 
then,  in  order  to  enforce  the  payment  by  way  of  attach- 
ment, a copy  of  the  rule  with  the  officer’s  allocatur  thereon 
was  to  be  personally  served  upon  the  party  liable : ib.  p. 
652. 
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In  Chancery  the  old  practice  was  to  embody  the  results 
of  the  taxation  in  a formal  report  to  the  Court,  which,  being 
filed  and  confirmed,  was  enforced  according  to  the  usual 
course  : Wyatt's  Practical  Registry,  146  (1800). 

According  to  the  modern  practice  in  England,  as  given 
in  Daniell : “ When  the  taxation  is  completed,  the  Master 
signs  the  bill.  If  it  is  intended  to  enforce  payment  of  the 
costs  by  an y further  proceedings,  or  evidence  of  the  amount 
is  required,  the  items  are  added  up,  and  the  result  of  the 
taxation  ascertained  by  the  solicitors,  and  checked  by  the 
Taxing  Master’s  clerk  ; and  a certificate  of  the  taxation  must 
be  obtained  from  the  Taxing  Master,  and  filed  in  the  Report 
Office,  and  an  office  copy  taken : ” 5th  ed.,  vol.  ii.,  pp.  1314, 
1315.  In  a note  to  this  passage  it  is  stated,  “ where  the 
bill  is  taxed  on  a direction  from  Chambers,  * * no 

certificate  of  the  taxation  is  required ; but  a memorandum 
of  the  Taxing  Master’s  opinion  thereon  is  written  at  the 
foot  of  the  bill,  and  signed  by  him,  and  returned  to  the 
Chambers.” 

The  present  Rules  (those  now  in  question)  in  the  Judi- 
cature Act,  are  reproductions  of  certain  English  Consoli- 
dated Orders.  Thus  our  Rule  447  is  nearly  the  same  as 
40th  Consolidated  Order,  Rule  33.  The  chief  difference  is 
this,  that  in  the  English  order  the  manner  of  application 
to  the  officer  to  review  his  taxation  before  the  certificate 
is  signed  is  by  means  of  a warrant  therefor.  The  40th 
Consolidated  Order,  Rule  34,  begins,  “ upon  his  application 
for  such  warrant,  or  upon  the  return  thereof,”  the  taxing 
master  shall  reconsider  and  review,  and  then  proceeds  as  in 
our  Rule  448.  And  Rule  449  is  identical  with  Consolidated 
Order  40,  Rule  35. 

There  is  no  need  for  these  local  officers,  when  tax- 
ing costs  for  the  purpose  of  completing  a judgment 
and  issuing  execution  theron,  (which  they  as  local 
officers  may  also  do),  to  preface  the  issuing  of  an  execution 
by  a formal  certificate  to  themselves  of  what  they  have  done 
upon  the  taxation.  They  must  complete  the  taxation  and 
dispose  of  all  objections  made  before  them  before  they  can 
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take  the  next  step,  but  they  signify  clearly  and  sufficiently 
the  completion  of  the  taxation,  and  the  full  discharge  of 
their  functions  as  taxing  officers,  when  they  add  up  results, 
ascertain  the  correct  amount  payable,  note  the  bill  of  costs 
as  taxed  at  such  a sum,  with  the  date,  and  verify  the 
whole  by  their  signature.  That  marked  at  the  foot  of  the 
bill  of  costs  is  a sufficient  certificate  or  allocatur  to  shew 
that  the  taxation  is  at  an  end.  They  have  no  power  to 
alter  what  they  have  allowed  or  disallowed  after  this 
(except  of  course  as  to  clerical  errors)  and  they  are,  to  all 
intents  and  purposes,  fundi  offciis. 

The  party  who  wishes  to  intercept  this  action  should  do 
so  before  the  termination  of  the  taxation  has  been  reached 
and  state  that  he  wishes  to  renew  the  objections  already 
verbally  made  by  him,  and  overruled  during  the  progress  of 
the  taxation,  by  placing  the  same  in  writing  before  the 
officer ; that  he  may  have  the  benefit  of  the  rules  in  getting 
a reconsideration  by  the  officer,  and  if  that  is  still  adverse, 
the  further  benefit  of  an  appeal  to  the  Judge  under  the 
Ontario  statute. 

The  question  being  new  and  of  difficulty,  owing  to  some 
uncertain  dicta,  it  will  be  proper  while  allowing  the  appeal, 
to  do  so  without  costs. 


Ferguson,  J. — It  appears  to  have  been  assumed  from 
the  beginning,  and  all  the  way  through  the  proceedings 
that  have  been  had,  that  the  practice  which  is  found  in 
marginal  Rules  447,  448,  and  449,  is  applicable  to  this 
case ; and,  looking  at  the  facts  of  the  case  as  disclosed,  at 
these  three  rules,  and  at  the  provisions  of  the  22nd  sec.  of 
48  Vic.  ch.  13  (O.),  I do  not  perceive  any  sufficient  reason  for 
saying  that  it  is  not  so  applicable,  although  in  some  of  the 
reported  cases  this  seems  to  have  been  doubted.  It  is  true 
that  these  rules  had  their  existence  before  the  passing  of 
48  Vic.,  and  sec.  22^commences  by  saying  “ subject  to  any 
rules  of  Court  which  may  hereafter  be  made  in  this 
behalf,”  but  in  the  same  clause  is  the  provision,  “ subject 
only  to  appeal  to  a Judge  of  the  High  Court”  ; and  I think 
74 — VOL.  XII.  O.P.R, 
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this  appeal  is  an  appeal  according  to  existing  practice,  and 
is  similar  to  the  application  to  a J udge  at  Chambers  for  an 
order  to  review  the  taxation  as  to  the  items  or  parts  of 
items  “ that  may  have  been  objected  to  as  aforesaid,”  men- 
tioned in  Rule  449.  Which  last,  I think,  means  : objected 
to  as  in  Rule  447 ; and  according  to  the  provisions  of  this 
Rule,  the  objections  must  be  delivered  to  the  other  party 
interested  therein,  and  carried  in  before  the  taxing  officer 
in  writing,  and  in  the  form  indicated  in  the  Rule,  before 
his  certificate  or  allocatur  is  signed,  in  order  that  effect 
should  be  given  to  the  objections. 

What  the  local  Master  who  taxed  the  bill  of  costs  in 
the  present  case  did  on  the  21st  of  February,  1888,  is  fully 
stated  in  the  judgment  of  my  brother  i Robertson,  now 
under  review,  and  it  is  not  necessary  that  I should  make 
another  statement  of  it  here.  That  learned  Judge  says 
that  it  does  not  appear  that  the  local  Master  ever  made  or 
signed  a certificate  or  allocatur  of  the  amount  of  costs 
taxed  in  the  case,  or  if  made,  that  such  certificate,  &c.,  was 
ever  filed,  and  that  it  was  stated  before  him  on  the  argu- 
ment that  no  formal  certificate  or  allocatur  of  the  amount 
of  costs  taxed  had  been  made  by  the  local  Master.  In 
another  part  of  his  judgment  the  learned  Judge  says  that 
the  real  question  is,  whether  or  not  the  objections  were  put 
in  before  a certificate  or  allocatur  had  been  signed ; and  he 
says  that  the  Master  in  Chambers  in  Toronto  was  in  error 
in  holding  that  the  signing  of  the  bills  of  costs  in  the 
manner  stated  was,  under  the  circumstances,  a certificate 
or  allocatur. 

As  the  local  Master  was  the  officer  before  whom  further 
proceedings  after  taxation  would  be  had,  there,  was  no 
need  of  his  certifying  or  reporting  the  taxation  to  the 
Court  or  any  one  else.  An  allocatur  was  all  that  it  was 
necessary  for  him  to  make  or  sign,  and  the  words  “ certifi- 
cate” and  “ allocatur”  occur  side  by  side  in  the  Rule  447.  It 
seems  clear  that  the  objections  in  writing  were  not  “ carried 
in”  before  the  local  Master  prior  to  his  doing  and  signing 
what  he  did  do  and  sign  and  date  on  the  21st  of  February. 
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The  question  then  arises  as  to  whether  or  not  this  was  an 
“ allocatur/’  and  it  seems  to  me  that  upon  the  answer  to 
this  question  depends  the  proper  conclusion  upon  this 
appeal ; for  if  it  was  and  is  an  allocatur,  the  objections  in 
writing,  if  any,  were  too  late  to  answer  the  requirements 
of  the  rule,  and  besides  after  having  signed  his  allocatur, 
the  local  Master  was,  I think,  functus  officio  as  to  the  then 
immediate  matter. 

In  Mansel  on  Costs,  at  p.  54,  this  passage  occurs : “ As 
soon  as  the  taxation  is  complete,  and  the  amount  of  it,  by 
deducting  the  charges  struck  off  from  the  gross  amount, 
ascertained,  the  taxing  officer  adds  thereto  his  fee  for  tax- 
ing, and  the  whole  is  added  up  and  a total  found,  and  then 
if  upon  a postea,  or  writ  of  trial,  an  allocatur  is  made  out 
thus.”  Then  follows  the  form  used  in  the  Queen’s  Bench, 
that  used  in  the  Common  Pleas,  and  that  used  in  the  Ex- 
chequer Court.  These  forms  are  simply  figures  under  the 
expressions,  “ for  increased  costs,”  “ damages  on  the  whole,” 
and  the  like.  The  author  then  proceeds  : “ This  minute  is 
termed  the  “ allocatur”  of  costs  ; and  when  signed  by  the 
Master  and  dated,  is  delivered  by  him  to  the  attorney  for 
the  plaintiff  or  party  in  whose  favor  it  is  made,  and  it  then 
becomes  the  property  of  the  plaintiff.  Final  judgment  is 
now  considered  as  signed,  and  the  costs  so  taxed  now  form 
part  thereof.” 

In  HullocJc’s  Law  of  Costs,  at  p.  653  (referred  to  by  the 
Chancel] or  in  his  judgment),  it  is  said  that  the  amount  of 
costs  is  marked  on  the  postea,  inquisition,  or  demurrer- 
roll,  as  the  case  may  be,  when  final  judgment  is  said  to  be 
signed. 

In  DanielVs  Chancery  Practice,  5th  ed.  1314,  the  comple- 
tion of  the  taxation  is  thus  spoken  of : “ When  the  taxation 
is  completed,  the  Master  signsjthe  bill.  If  it  is  intended  to 
enforce  payment  of  the  costs  by  any  further  proceeding,  or 
evidence  of  the  amount  is  required,  the  items  taxed  are 
added  up,  and  the  result  of  the  taxation  ascertained  by 
the  solicitors,  and  checked  by  the  Taxing  Master’s  clerk 
and  a certificate  of  the  taxation  must  be  obtained  from  the 
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Taxing  Master,  and  filed  in  the  Report  Office,  and  an  office 
copy  taken.”  But,  as  I have  before  said,  the  further  pro- 
ceedings in  the  present  case,  if  any,  were  to  be  taken  before 
the  taxing  officer  himself  in  his  office,  and  there  could  be 
no  need  of  any  such  certificate,  or  of  any  such  office  copy. 
Allocatur,  the  word  used  by  the  legislature,  is  thus  defined 
in  Bouvier’s  Law  Dictionary  : “ A word  denoting  the  allow- 
ance by  a master  or  prothonotary  of  a bill  referred  for 
his  consideration,  whether  touching  costs,  damages,  or 
matter  of  account.”  In  other  dictionaries,  such  as  Siveet’s 
and  Wharton’s,  it  is  defined  as  a certificate  of  the  result  of 
a taxation  of  costs,  or  of  the  allowance  of  costs,  upon  a 
taxation  of  the  same. 

After  having  compared  what  was  done  by  the  taxing 
officer  in  the  present  case  with  the  forms  of  allocatur  given 
in  Mansel  on  Costs,  in  the  light  of  what  is  said  in  the 
books  that  I have  referred  to,  and  exercising  the  best  judg- 
ment I can  upon  the  subject,  I am  of  the  opinion  that  the 
taxing  officer  made  his  allocatur,  and  signed  the  same  on 
the  21st  of  February,  and  as  I have  said,  it  is  clear  and 
not  disputed  that  the  objections  of  the  defendant  were  not 
carried  in  in  writing  before  this  act  was  done,  and  that 
the  defendant  was  therefore  not  in  a position  to  ask  the 
taxing  officer,  when  he  did  so,  to  review  his  taxation  in 
respect  of  the  items  then  objected  to.  It  follows  that  he 
was  not  in  a position  to  apply  in  Chambers  as  he  did. 

The  result,  I think,  is,  that  the  appeal  before  us  must  be 
allowed. 

I may  add  that  the  matter  raised  for  decision  has  proved 
to  me  somewhat  troublesome,  and  I am  by  no  means  sur- 
prised at  the  conclusion  of  my  brother  Robertson,  although 
I am  unable  to  adopt  the  same  view. 

I agree  that  there  should  be  no  costs  of  the  appeal. 
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Edwards  y.  Edwards. 

i 

Costs , security  for — Garnishing  matter — Evidence  of  residence  out  of  juris- 
diction. 

In  an  issue  between  a judgment  creditor~and  a garnishee  as  to  the  liabil- 
ity of  the  latter  to  the  judgment  debtor, 

Held , that  there  was  power  to  order  security  forjcosts  ; but 
Held , that  the  refusal  of  the  solicitor  for  the  judgment  creditor  to  dis- 
close his  client’s  place  of  abode  was  not  sufficient  evidence  of  his  living 
out  of  the  jurisdiction  to  support  such  an  order. 

[September  26,  1888. — Ferguson , J.] 

An  appeal  by  the  plaintiff,  a judgment  creditor  of  the 
defendant,  from  an  order  of  one  of  the  local  Judges  at 
London,  requiring  the  appellant  to  give  security  for  the 
costs  of  the  Methodist  Church,  garnishees,  of  an  issue 
directed  between  the  judgment  creditor  and  the  garnishees 
as  to  the  liability  of  the  latter  to  the  j udgment  debtor. 

The  appeal  was  upon  twTo  grounds  : (1)  That  the  prac- 
tice did  not  warrant  the  ordering  of  security  for  costs  in 
such  an  issue ; and  (2),  that  the  evidence  before  the  local 
Judge  that  the  appellant  lived  out  of  the  jurisdiction  was 
not  sufficient. 

There  was  no  positive  evidence  before  the  Judge  that 
the  appellant  lived  out  of  the  jurisdiction,  and  the  motion 
was  based  upon  a refusal  of  the  solicitor  for  the  appellant 
to  say  where  his  client  lived.  The  solicitor  failed  to  an- 
swer a demand  of  residence  served  upon  him ; and  also 
when  before  the  local  Judge,  and  upon  appeal,  declined  to 
state  where  his  client  lived. 

The  appeal  was  argued  in  Chambers  on  the  24th  Sep- 
tember, 1888. 

E.  R.  Cameron , for  the  appeal. 

Shepley,  contra, 

Canadian  Bank  of  Commerce  v.  Middleton,  12  P.  R. 
121 ; Swain  v.  Stoddart,  12  P.  R.  490  ; and  Con.  Rules 
935-945,  were  referred  to. 
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Ferguson,  J. — Having  perused  the  rules  and  authorities 
referred  to,  and  considered  the  matter  as  well  as  I have 
been  able,  I am  of  the  opinion  that  the  Methodist  Church, 
the  defendants  in  this  issue,  on  proper  evidence  of  the 
residence  abroad  of  the  judgment  creditor,  plaintiff  in  the 
issue,  would  be  entitled  to  security  for  costs  ; but  I think 
the  evidence  on  which  the  order  wTas  made  was  not  suffi- 
cient. From  the  circumstances  there  can  be  little,  if  any, 
doubt  that  the  fact  is  so,  but  there  should  be  some  legal 
evidence  of  it.  On  this  ground  and  only  on  this  ground, 
the  appeal  will  be  allowed,  but  without  costs;  with  leave, 
if  any  leave  is  necessary,  to  the  Methodist  Church  to  apply 
for  security  for  costs. 

Order  accordingly. 


Cole  v.  Hall. 

Mechanic’s  lien — Execution  creditor — Priority — Master’s  office. 

An  execution  creditor  whose  writ  of  fi.  fa.  lands  is  placed  in  the  sheriffs 
hands  subsequent  to  the  registration  of  a mechanic’s  lien,  but  prior  to 
the  institution  of  proceedings  by  action  thereunder,  is  a subsequent  not  a 
prior  incumbrancer  to  such  lien,  notwithstanding  that  he  is  not  made  a 
party  to  such  proceedings  within  the  period  of  ninety  days  prescribed 
by  the  Mechanic’s  Lien  Act. 

Such  a creditor  is  properly  made  a party  in  the  Master’s  office. 

[September  24,  1888. — Ferguson , J.] 

A petition  under  Con.  Rule  127  to  set  aside  an  order 
making  one  Rogers  a party  defendant  in  the  office  of  the 
Master  in  Ordinary. 

The  facts  sufficiently  appear  in  the  judgment. 

0.  Millar,  for  Rogers,  who  was  made  a party  in  the 
Master’s  office. 

Hoyles,  contra,  supporting  the  order  making  Rogers  a 
party. 
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Ferguson,  J. — The  Action  is  to  enforce  a mechanic’s  lien. 
The  Master  made  Rogers  a party  and  caused  him  to  he 
served  with  the  usual  papers  in  such  cases  and  in  the  usual 
way.  This  application  made  by  Rogers  comes  on  by  way 
of  a motion  for  judgment  on  the  petition,  he,  Rogers,  ask- 
ing that  the  order  making  him  a party  in  the  Master’s  office 
be  rescinded,  on  the  ground,  amongst  others,  that  he  was  a 
prior  and  not  a subsequent  incumbrancer,  and  that,  if 
a proper  party  at  all,  he  should  have  been  made  a party  in 
the  first  instance,  that  is,  at  the  commencement  of  the  action. 
As  will  be  seen  hereafter,  this  question  is  not  one  reaching 
to  mere  matter  of  form,  but  is,  in  this  case,  of  much  impor- 
tance. The  regularity  of  this  application  is  not  questioned. 
The  plaintiff’s  lien  was  filed  on  the  29th  day  of  October, 
1887  ; and  for  the  purposes  of  this  petition,  it  must  here 
be  assumed  that  it  was  a valid  lien,  and  that  it  accrued 
and  had  its  existence  prior  to  that  date. 

Rogers  placed  his  writ  of  fieri  facias  against  lands  in  the 
hands  of  the  sheriff  (to  be  executed)  on  the  3rd  day  of 
November,  1887.  • 

The  plaintiff  .commenced  this  action  upon  his  lien  for 
the  enforcement  of  it  on  the  30th  day  of  November, 

1887,  and  within  the  period  of  ninety  days  prescribed 
by  the  Act  commonly  known  as  the  Mechanics’  Lien  Act, 
or,  at  all  events,  within  this  period  as  against  all  persons 
made  parties  in  the  first  instance,  and  it  was  admitted  that 
a lis  'pendens  was  duly  registered.  In  short,  it  was  not 
disputed  that  the  plaintiff  had  taken  all  the  steps  that  were 
necessary  to  preserve  his  lien,  except  that  he  had  not 
made  Rogers  a party  defendant  in  the  writ;  the  contention 
being  that  the  lien  is  nevertheless  void  as  against  Rogers, 
because  no  action  to  enforce  it  was  brought  against  him 
within  the  prescribed  period  of  ninety  days. 

The  judgment  in  the  action  was  obtained  on  the  14th  of 
May,  1888,  and  the  order  of  the  Master  in  his  office 
making  Rogers  a party  was  made  on  the  21st  of  August, 

1888,  and  long  after  the  period  of  ninety  days. 

A mechanic’s  lien,  as  I understand  the  matter,  is  given 
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by  the  statute,  and  arises  and  has  its  existence  when  the 
required  acts  or  facts  take  place.  Such  a lien  was  the  lien 
in  this  case.  If  the  lien-holder  desires  to  preserve  his 
position  and  establish  a priority  over  subsequent  purchasers 
or  mortgagees,  he  must  register  his  lien  ; see  Reinhart  v. 
Shutt,  15  O.  R.  325  ; and  I apprehend  subsequent  execution 
creditors  who  have  placed  their  writs  in  the  hands  of  the 
sheriff,  occupy  a position  in  this  respect  somewhat  analo- 
gous to  subsequent  purchasers  and  mortgagees. 

The  lien  in  the  present  case  had  its  existence,  and  it  is 
conceded  that  no  act  of  the  lien-holder  was  left  undone  to 
preserve  his  position  and  priority  as  against  subsequent 
purchasers,  mortgagees,  &c.,  up  to  the  time  at  which 
Rogers  placed  his  execution  in  the  hands  of  the  sheriff 
to  be  executed ; and  I cannot  see  how  it  can  be  success- 
fully contended  that  Rogers  when  he  placed  his  writ 
in  the  sheriff’s  hands  acquired  a position  or  right 
higher  than  that  of  an  incumbrancer  subsequent  to  the 
claim  of  the  lien-holder,  the  present  plaintiff.  He  was, 
I think,  at  the  time  this  suit  was  commenced  a subse- 
quent incumbrancer  upon  the  property  in  question.  The 
prescribed  period  of  ninety  days  had  not  then  expired,  but 
it  did  expire  before  he  was  made  a party  in  the  Master’s 
office. 

Section  13  of  the  Mechanics’  Lien  Act,  as  it  then  stood, 
provided  that  such  a lien  as  the  plaintiff’s  might  be  real- 
ized in  the  Court  of  Chancery  according  to  the  ordinary 
procedure  of  the  Court. 

Section  21  of  the  same  Act  provided  that  such  a registered 
lien  should  absolutely  cease  to  exist  after  the  expiration  of 
this  prescribed  period  of  ninety  days,  unless  in  the  mean- 
time proceedings  were  taken  to  realize  the  claim  under 
the  Act. 

Rogers  contends  that  as  to  him  no  such  proceedings 
were  taken  within  the  period. 

The  practice  or  mode  of  procedure  in  the  Court  of  mak- 
ing subsequent  incumbrancers  parties  in  the  Master’s  office 
is  familiar  to  every  practitioner.  Many  of  the  cases  having 
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reference  to  it  are  referred  to  in  Mr.  Holmested’s  Rules  and 
Orders,  244  and  245,  under  Order  444.  So  far  as  appears,, 
and  according  to  the  facts  that  are  admitted  or  not  dis- 
puted, the  plaintiff  had  before  the  expiration  of  the 
ninet}^  days,  taken  proceedings  to  realize  his  claim,  which 
proceedings  were,  I think,  then  properly  constituted  accord- 
ing to  the  ordinary  practice  and  procedure  of  the  Court. 

Rogers,  however,  says  that,  even  if  this  much  be  assumed 
against  his  contention,  yet,  inasmuch  as  he  was  not  made 
a party  in  the  Master’s  office  till  after  the  expiration  of  the 
ninety  days  the  proceeding  does  not  affect  him,  and  that 
as  to  him  it  must  be  held  that  the  plaintiff’s  lien  has  ceased 
to  exist.  I cannot  bring  myself  to  adopt  this  view,  which 
would  be  saying  to  the  plaintiff',  who,  under  section  13,  is 
at  liberty  to  employ  the  ordinary  procedure  of  the  Court, 
that  in  order  to  save  the  existence  of  his  lien,  he  must  not 
only  have  taken  the  proceedings  to  realize  it  within  the 
ninety  days,  but  that  he  must  also  within  the  same  period 
of  ninety  days  have  so  far  progressed  in  the  prosecution 
of  the  proceedings  as  to  have  made  all  subsequent  incum- 
brancers parties  in  the  Master’s  office,  when  in  many 
contested  cases  it  might  be  impossible  for  a plaintiff  so  to  do. 

In  the  case  Bank  of  Montreal  v.  Haffner , 10  A.  R.  at 
597,  the  learned  Judge  (Osier,  J.  A.)  in  delivering  what  may 
be  considered  the  judgment  of  the  Court,  said:  “ I think 
that  by  instituting  proceedings  to  realize  a claim,  is  meant 
that  they  shall  be  instituted  against  all  parties  whose  inter- 
ests are  to  be  affected  by  such  proceedings”;  and  immediately 
after  this,  he  says:  “ There  can  be  no  doubt  that  a mort- 
gagee is  a necessary  party  to  any  action  in  which  his  security 
is  to  be  affected,  and  the  land  comprised  in  it  sold  in  in- 
vitum  as  regards  him.”  In  Mr.  Cassels’s  Digest  at  page  288,. 
there  is  a note  respecting  the  decision  of  the  Supreme 
Court  in  the  same  case,  which  is  as  follows  : “ The  period 
of  ninety  days  * * for  the  commencement  of  proceed- 

ings to  enforce  the  lien  applies  to  an  action  or  proceeding 
against  a mortgagee  or  other  person  claiming  an  interest 
in  the  lands,  and  that  whether  proceedings  have  or  have  not 
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been  previously  taken  against  the  owner  within  the  ninety 
days.”  The  case  in  the  Supreme  Court  is  not,  I think,  else- 
where reported.  In  that  case,  however,  the  action  was 
against  a prior  mortgagee  for  the  purpose  of  enforcing  a 
right  of  lien  given  by  the  Act  against  such  prior  mortga- 
gees, and  the  action  was  brought  after  the  expiration  of 
the  ninety  days,  the  plaintiff  having  within  the  ninety  days 
brought  his  action  against  the  “ owner”  to  realize  his  claim 
under  the  Act,  a case  differing  very  widely  indeed,  as  I 
think,  from  the  present  one,  and  I think  the  language  there 
used  should  be  read  as  having  reference  to  the  facts  then 
under  consideration,  and  not  as  governing,  or  having  been 
intended  to  govern,  cases  the  facts  of  which  are  so  materi- 
ally different  from  those  facts  as  are  the  facts  of  the  present 
case. 

In  McVean  v.  Tiffin,  13  A.  R.  1,  the  question  arose 
with  a prior  mortgagee,  as  also  in  Richards  v.  Chamberlain , 
25  Gr.  402.  In  Reinhart  v.  Shutt,  15  0.  R.  325,  the 
petitioner  was  held  to  be  a prior  mortgagee  also. 

In  Mr.  Holmested’s  work,  entitled  “ The  Mechanics’  Lien 
Act,  1887,”  pp.  92  and  93,  the  learned  author  seems  to  be 
of  the  opinion,  or  at  least  offers  the  view,  that  if  what  is 
said  in  Bank  of  Montreal  v.  Haffner  is  carried  to  a logical 
conclusion,  it  would  shew  that  a plaintiff  in  taking  the  pro- 
ceedings to  realize  his  lien  would  be  driven  to  adopt  the 
old  practice  of  the  Court  in  mortgage  suits,  and  make  all 
parties  interested  parties  in  the  first  instance  with  the 
exception  of  lien-holders  of  the  same  class  as  the  plaintiff 
himself. 

This  may  well  be  the  case  if  the  language  alone  is  looked 
at ; but  I cannot  avoid  thinking  that  such  a conclusion 
would  deprive  a plaintiff  of  the  benefit  or  a part  of  the 
benefit  given  him  by  the  13th  section,  which  authorizes  him 
to  take  his  proceedings  according  to  the  ordinary  procedure 
of  the  Court,  which  means,  I think,  the  then  present  course 
of  procedure  or  practice. 

I am  of  the  opinion  that  this  application  should  be  dis- 
missed, and  I base  my  conclusion  upon  what  appears  to  me 
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to  be  the  fact,  that  before  the  expiration  of  the  ninety  days 
the  plaintiff  had  taken  proceedings  to  realize  his  lien  by 
an  action  properly  constituted  according  to  the  practice 
and  the  “ ordinary  procedure  ” of  the  Court,  and  was  not 
bound,  in  order  to  save  the  existence  of  his  lien,  to  have  all 
parties  to  be  added,  made  parties  in  the  Master’s  office 
before  the  expiration  of  that  period. 

I cannot  view  this  point  of  contention  otherwise  if  I give 
the  plaintiff  the  benefit  of  the  13th  section  of  the  Act,  as  it 
then  stood,  and  this  I am  bound  to  do.  I do  not  think  the 
contention,  or  rather  the  objection,  respecting  the  ex  parte 
proceedings  in  the  Master’s  office  in  vacation  can  be 
.sustained. 

The  petition  will  be  dismissed,  vnth  costs. 

[This  case  has  been  carried  to  the  Court  of  Appeal.] 


Donegan  v.  Short. 


Arrest — Ca.  re. — Breach  of  promise — Statement  of  damage — Corroboration 
— Discharge  of  defendant. 

In  an  action  for  breach  of  promise  of  marriage  the  defendant  was  arrested 
under  a ca.  re. , the  order  for  which  was  granted  upon  an  affidavit  which 
did  not  swear  to  any  amount  of  damage.  Upon  a motion  to  discharge 
the  defendant  from  the  custody  of  his  bail,  he  denied  the  promise  of 
marriage,  and  the  plaintiff  filed  no  affidavit  corroborating  her  own.  The 
intent  of  the  defendant  to  leave  the  country  rested  on  alleged  admissions 
made  by  the  defendant  to  the  plaintiff,  which  he  denied,  and  he  also 
brought  forward  a strong  fact  against  his  likelihood  to  abscond  from  the 
Province. 

Held,  that,  under  these  circumstances,  the  defendant  should  be  discharged, 
and  the  bail  bond  delivered  up  to  be  cancelled. 

[September  1§,  1888. — Boyd,  C.] 

This  was  an  application  by  the  defendant  for  an  order 
discharging  him  from  the  custody  ofjhis  bail,  and  directing 
that  the  bail  bond  be  delivered  up  to  be  cancelled.  The 
arrest  of  the  defendant  was  under  a ca.  re.,  issued  in  an 
action  for  breach  of  promise  of  marriage. 
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The  application  was  argued  before  Boyd,  C.,  in  Chambers,, 
on  the  17th  September,  1888. 

W.  M.  Douglas,  for  the  defendant. 

Middleton,  for  the  plaintiff. 

Boyd,  C. — The  original  affidavit  of  the  plaintiff  on  which, 
the  order  for  arrest  wasjmade  was  deficient  in  two  statu- 
tory requirements:  it  omitted  to  swear  to  any  cause  of 
action,  and  it  omitted  to  swear  to  any  amount  of  damage. 
Upon  the  further  materials  before  me,  the  first  only  is 
remedied,  but  not  the  second.  The  complaint  is  for  alleged 
breach  of  promise  of  marriage,  which  the  defendant  em- 
phatically denies.  It  may  be  said  that  no  certain  damages 
can  be  sworn  to  in  such  a case  by  the  plaintiff ; but  she 
can  at  least  pledge  her  oath  to  her  belief  that  she  has 
suffered  damage  to  not  less  than  the  amount  fixed  by  the 
statute  as  the  limit  under  which  a capias  is  not  to  issue. 

The  plaintiff  does  not  now  file  any  affidavit  shewing  cor- 
roboration by  some  material  evidence,  other  than  her  own, 
in  support  of  the  promise,  as  required  by  the  Witnesses  and 
Evidence  Act  in  such  cases  as  this  (R.S.O.,1887,  ch.  61, sec.  6.) 
True,  that  is  only  in  order  to  recover  a verdict;  but  it 
appears  to  me  a strange  omission  where  the  original  affidavit 
swears  to  no  cause  of  action,  and  the  alleged  cause  stated 
in  the  indorsement  of  the  writ  is  denied  under  oath  by  the 
defendant,  that  doubt  should  be  left  on  such  a point  by  the 
plaintiff. 

Again,  the  intent  to  leave  the  country  rests  on  alleged 
admissions  made  by  the  defendant  to  the  plaintiff,  which 
he  denies.  He  further  brings  forward  a strong  fact  against 
his  likelihood  to  abscond  from  the  Province,  in  that  he  gets 
a valuable  interest  in  land  under  his  father’s  will,  if  he 
remains  on  the  land  with  his  mother,  and  works  the  place 
till  the  year  1890.  He  has  for  seven  years  fulfilled  the 
conditions  of  the  will,  but  the  advantage  of  this  work  he 
would  lose,  and  the  land  he  would  forfeit,  if  he  stopped 
short  of  the  full  period  of  service. 
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I am  so  impressed  with  all  the  circumstances  of  this  case 
that  I exercise  the  jurisdiction  given  by  the  statute  of  dis- 
charging the  defendant  from  the  custody  of  his  bail,  and 
directing  the  bail  bond  to  be  delivered  up  to  be  cancelled. 
Costs  in  any  event  to  the  defendant  in  the  cause. 


Re  Hornibrook. 

Sale  of  land — Order  of  Court  in  infancy  matter — Default  of  purchaser — 

Re-sale. 

.In  a matter  pending  before  the  Court  concerning  the  sale  of  infants’  lands, 
an  order  was  made  directing  the  acceptance  of  an  offer  to  purchase  the 
lands,  which  had  been  made  before  the  matter  came  into  Court.  The 
purchaser  having  made  default,  the  Master  in  Chambers  made  an  order 
for  payment  of  the  purchase  money,  and  in  default  for  a re-sale,  and 
payment  by  the  purchaser  of  any  deficiency. 

An  appeal  from  this  order  on  the  grounds  that  the  contract  provided  a 
penalty  for  default,  viz. , forfeiture  of  the  deposit,  and  that  the  practice 
followed  was  not  the  proper  one,  as  the  sale  was  not  under  the  stand- 
ing conditions  of  the  Court,  was  dismissed. 

[October  3,  1888.—  Boyd,  C.] 

An  order  bad  been  made  in  this  matter  directing  the 
sale  of  lands  in  which  an  infant  was  interested,  and  on 
May  14th,  1888,  Robertson,  J.,  made  an  order  on  consent 
of  all  parties,  that  the  offer  of  one  Walter  Shirley,  dated 
May  5th,  1888,  to  purchase  the  land  in  question  be  accepted, 
with  a reference  to  the  Registrar  of  the  Queen’s  Bench 
Division  to  settle  the  conveyance,  &c.  It  appeared  that  the 
offer  to  purchase  had  i been  made  before  the  matter  came 
into  Court. 

This  was  an  appeal  from  the  order  of  the  Master  in 
Chambers  directing  payment  of  the  purchase  money,  and, 
in  default,  a re-sale,  and  for  payment  by  the  purchaser  of 
the  deficiency,  if  any,  on  such  estate. 

Masten,  for  the  purchaser,  (appellant),  contended  that 
the  order  of  the  Master  in  Chambers  should  not  have  been 
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made,  because  the  contract  provided  a remedy  for  its 
breach,  viz.,  forfeiture  of  the  deposit,  and  because  this 
was  not  a sale  under  the  standing  conditions  of  the  Court. 

Beck , contra. 

Boyd,  C. — The  order  appealed  from  is  supported  by  the- 
judgment  of  Bacon,  V.  C.,  in  Noble  v.  Edwavdes , 5 Ch.  D. 
at  p.  388,  where  he  holds  that,  in  the  absence  of  express- 
stipulation,  the  law  implies  a contract  that  the  vendor 
shall  be  at  liberty  to  re-sell  if  the  contract  is  rescinded,, 
and  provides  the  remedy  which  is  now  being  applied  in 
this  case,  of  requiring  the  defaulting  purchaser  to  make 
good  the  deficiency.  This  exposition  of  the  law  has  passed 
into  the  text  books  : 1 Dart , 6th  ed.,  184-5  ; and  Mayne  on 
Damages,  3rd  ed.,  p.  176  ; and  it  commends  itself  as  a 
reasonable  and  proper  provision  to  be  implied.  It  would 
be  unquestionably  worked  out  in  a more  expensive  and 
circuitous  way  by  declaring  the  contract  rescinded,  and 
giving  a lien  for  the  purchase  money,  which  would  be  then 
realized  by  sale,  and  any  deficiency  after  sale  would  have 
to  be  made  good  by  the  defaulting  purchaser.  The  Court 
is  now  seised  of  this  matter,  and  can  deal  summarily  with 
it,  both  in  ease  of  the  vendor  and  in  mercy  to  the  purchaser. 
I overruled  the  other  points  appealed  at  the  close  of  the 
argument,  and  now  overrule  this,  and  affirm  the  Master’s 
judgment  with  costs. 
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Elliott  v.  Canadian  Pacific  Railway  Company  et  al. 

Evidence — Sole  witness  of  accident  giving  rise  to  action — Examination 
before  trial. 

In  an  action  under  Lord  Campbell’s  Act,  an  order  was  made  for  the 

examination  before  the  trial,  de  bene  esse , on  behalf  of  the  plaintiff,  of  the 

only  witness  to  the  accident  which  occasioned  the  death  of  the  deceased. 

It  was  provided  that  the  examination  should  not  be  used  at  the  trial 

unless  the  plaintiff  was  unable  to  procure  the  attendance  of  the  witness. 

[October  12,  1S88. — The  Master  in  Chambers.'] 

An  application  on  behalf  of  the  plaintiff  for  an  order  for 
the  examination,  de  bene  esse , of  one  Breen,  alleged  to  have 
been  the  sole  witness  of  the  accident  which  caused  the 
death  of  the  plaintiff’s  husband,  and  in  respect  of  which 
she  brought  this  action  under  Lord  Campbell’s  Act. 

The  solicitor  for  the  plaintiff  made  an  affidavit  that 
after  having  made  careful  inquiry  into  all  the  circumstan- 
ces, he  believed  that  Breen®  was  the  only  witness  to  the 
accident. 

J.  H.  Ferguson,  for  the  motion,  cited  Lord  Cholmondeley 
v.  Earl  of  Oxford,  4 Bro.  C.  C.  157 ; Pearson  v.  Ward,  2 
Dick.  648. 

Douglas  Armour  and  W.  H.  W allbridge,  for  the  defen- 
dants, cited  Hope  v.  Hope,  3 Beav.  317 ; Jameson  v.  Jones , 
3 Ch.  Chamb.  R.  98. 

The  Master  in  Chambers. — This  is  an  application  to 
examine  a witness  for  the  plaintiff  upon  an  unusual  ground, 
simply  that  he  is  the  only  witness  to  the  main  fact  in  the 
case. 

It  is  an  action  under  Lord  Campbell’s  Act,  and  the. 
witness  is  the  only  witness  to  the  acciderit  to  the  deceased, 
from  which  his  death  occurred. 

I am  fully  conscious  of  the  inconvenience — and  even 
danger — of  allowing  too  lax  a|practice  in  such  a case.  It 
would  lead  to  enormous  expense,  and  to  attempts,  at  any 
rate,  to  examine  all  the  principal  witnesses  in  a contested 
case  before  the  trial. 
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But  I can  see  that  justice  must  absolutely  require  such 
an  examination  in  some  cases. 

And  I think  now,  that  the  necessary  facts  are  made  out 
which  require  me  to  grant  the  order  for  the  examination 
which  is  sought.  It  is  no  more  than  an  exercise  of  reason- 
able prudence  in  the  plaintiff  to  seek  it. 

If  justice  requires  it  in  this  case,  it  is  not  the  fear  of  any 
thing  that  may  follow  from  the  precedent  that  should 
restrain  me  from  granting  it.  All  that  can  he  said  is,  that 
the  circumstances  of  each  case  in  which  such  an  application 
is  made  must  be  narrowly  examined. 

If  the  plaintiff  can  call  the  witness  at  the  trial,  she  must 
do  so.  The  examination  must  only  be  used  upon  her 
inability  to  have  him  present. 

A suit  may  be  in  proper  circumstances  sustained  to  per- 
petuate testimony. 

The  following  are  additional  cases  on  the  point : Shirley 

v.  Earl  Ferrers,  3 P.  Wms.  77 ; Rowe  v. , 13  Ves. 

261 ; Dursley  v.  Berkeley,  6 Yes.  251. 


Cutler  v.  Morse. 

Costs — Unnecessary  counter-claim. 

To  an  action  on  a building  contract  the  defendant  set  up  the  defence  that 
the  work  was  incompletely  and  unskilfully  done,  and  counter-claimed 
for  damages  by  reason  thereof.  The  Master  to  whom  the  action  was 
referred  found  that  $177  should  be  deducted  for  unskilful  and  incom- 
plete work  from  the  amount  claimed  by  the  plaintiff,  and  that  the 
defendant  had  suffered  damage  to  the  extent  of  $177. 

Held , that  the  questions  raised  by  the  defendant  might  have  been  raised 
in  a similar  action  before  the  Judicature  ‘Act,  and  that  he  was  not  en- 
titled to  have  the  costs  dealt  with  as  if  what  he  had  set  up  was  properl} 
a counter-claim. 

[October  4,  1888. — Armour , C.  J. ] 

This  was  an  action  on  a building  contract.  The  defence 
was,  that  the  work  of  the  plaintiff  was  unskilfully  and 
negligently  done ; and  that  the  plaintiff  failed  to  put  in  a 
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hoist,  which  he  had  contracted  to  do,  and  the  defendant 
was  obliged  to  put  it  in  himself;  and  the  defendant 
counter-claimed  for  damages  on  account  of  the  matters 
set  up  in  the  defence.  The  action  was  referred  to  the  local 
Master  at  Welland,  who  made  his  report  finding  that  the 
plaintiff  was  entitled  to  what  he  claimed  upon  his  contract, 
less  the  sum  of  $177,  which  was  to  be  deducted  for  unskil- 
ful and  incomplete  work ; and  he  also  found  the  defen- 
dant’s damages  upon  his  counter-claim  to  be  the  same  sum, 
$177. 

On  the  2nd  October,  1888,  W.  M.  Douglas , for  the  plain- 
tiff, moved  before  Armour,  C.  J.,  in  Court,  for  judgment, 
on  the  report  of  the  referee,  and  contended  that  the  plain- 
tiff should  have  the  costs  of  the  action,  and  the  defendant 
no  costs. 

Middleton,  for  the  defendant,  contended  that  he  was 
entitled  to  the  costs  of  his  counter-claim. 

Judgment  was  delivered  on  the  4th  October,  1888. 

Armour,  C.  J. — According  to  the  pleadings  and  the  report 
the  Master,  no  question  arose  in  this  case  which  could  not 
have  been  raised  and  determined  herein  had  the  action 
been  brought  before  the  J udicature  Act.  Ido  not  think, 
therefore,  that  because  this  action  was  brought  since  the 
Judicature  Act,  and  the  defendant  has  chosen  to  call,  in 
his  statement  of  defence,  that  a counter-claim  which  is  not 
properly  a counter-claim,  he  is  entitled  on  that  account  to 
have  the  costs  dealt  with  as  if  it  were  properly  a counter- 
claim. 

The  plaintiff  is  entitled  to  judgment  for  the  amount 
found  due  by  the  Master,  with  costs  to  be  taxed  upon  the 
same  principle  as  they  would  have  been  taxed  in  like  case 
before  the  Judicature  Act. 

I refer  to  Lowe  v.  Holme,  10  Q.  B.  D.  286  ; Lund  v. 
'Campbell,  14  Q.  B.  D.  821 ; Hawke  v.  Brear,  14  Q.  B.  D. 
.841. 
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Hay  v.  Johnston. 

Judgment — Summary  order  for , upon  money  demand — Leave  to  proceed 
upon  another  claim. 

There  may  be  two  judgments  in  one  action. 

Leave  was  given  to  the  plaintiff  to  sign  judgment  under  Con.  Rule  73ff 
for  the  amount  of  a money  demand,  and  to  proceed  upon  another  claim 
in  the  same  action. 

[September  10,  1888. — Boyd , C.] 

A motion  by  the  plaintiff  for  judgment  under  Con.  Rule 
739,  formerly  Rule  80,  referred  to  a Judge  by  the  Master  in 
Chambers. 

The  writ  of  summons  was  indorsed  to  recover  the  amount 
of  a bill  of  exchange,  and  also  to  set  aside  a conveyance 
as  fraudulent. ► 

Hoyles,  for  the  motion,  cited  Huffman  v.  Doner , 12  P. 
R.  492,  and  Bissett  v.  Jones , 32  Ch.  D.  635. 

No  one  contra. 

Boyd,  C.,  held,  following  the  principle  of  his  own  de- 
cision in  Huffman  v.  Doner , in  preference  to  the  decision 
of  Ferguson,  J.,  in  Standard  Bank  v.  Wills , 10  P.  R.  159 
that  there  might  be  two  judgments  in  the  action  ; and 
therefore  made  the  order  for  judgment  under  Rule  739, 
upon  the  money  demand,  with  leave  to  the  plaintiff  to 
proceed  upon  his  other  claim. 
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Foster  v.  Yan  Wormer. 

Judgment  debtor — Examination — Duty  of  debtor — Unsatisfactory  answers — 
Notice  of  motion  to  commit. 

It  is  the  duty  of  a party  who  is  examined  as  a judgment  debtor  to  furnish 
such  explanation  about  his  affairs  as  will  place  his  dealings  in  an  intel- 
ligible shape,  and  not  leave  his  creditors  to  find  out,  as  best  they  may, 
what  it  is  the  business  of  the  debtor  to  make  clear. 

Nor  is  it  enough  for  the  debtor  to  say,  touching  any  particular  trans- 
action, that  he  does  not  know  or  does  not  remember,  if  he  have  the  means 
at  hand  to  qualify  himself  to  explain. 

A notice  of  motion  seeking  relief  against  a party  for  giving  unsatisfactory 
answers  on  his  examination  should  particularize  the  answers  complained 
of. 

Precision  should  be  used  on  the  examination  in  ascertaining  the  exact 
state  of  facts,  as  shewn  in  books  or  accounts,  and  care  exercised  that 
there  is  no  uncertainty  as  to  any  dates  or  amounts  in  question,  as  the 
Judge  can  only  look  at  what  is  proved  or  admitted. 

On  the  state  of  facts  referred  to  in  the  judgment,  the  defendant  was 
ordered  to  attend  and  be  further  examined  at  his  own  expense  and  to 
pay  the  costs  of  a motion  to  commit  him  for  unsatisfactory  answers. 

Ex  parte  Bradbury , 14  C.  B.  15,  and  Ex  parte  Moir,  21  Ch.  JD.  61,  followed. 
Crooks  v.  Stroud , 10  P.  R.  131 ; Lemon  v.  Lemon,  6 P.  R.  184 ; and 
Hobbs  v.  Scott , 23  U.  C.  R.  619,  discussed. 

[October  16,  1888. —Boyd,  0.] 

This  was  a motion  by  the  plaintiff  and  other  judgment 
creditors  of  the  defendant,  to  commit  him  for  giving  un- 
satisfactory answers  and  making  insufficient  disclosure 
upon  his  examination  as  a judgment  debtor  under  R.  S.  0. 
(1877)  ch.  50,  sec.  305. 

The  motion  was  argued  in  Chambers  on  the  1st  October,. 
1880. 

A.  R.  Creelman  and  Macrae , for  the  motion. 

Walter  Bar  wick,  contra. 

Schneider  v.  Agnew , 6 P.  R.  338,  and  Re  Courtney , 3 L.  T. 
N.  S.  899,  were  referred  to,  in  addition  to  the  cases  men- 
tioned in  the  judgment,  which  was  delivered  on  the  16th 
October,  1888. 

Boyd,  C. — Were  I compelled  to  dispose  of  this  applica- 
tion upon  the  materials  now  before  me,  I should  be  unable 
to  say  that  the  defendant  had  made  satisfactory  answers- 
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within  the  meaning  of  the  statute  R.  S.  0.  1877,  ch.  50, 
sec.  305.  I have  read  over  the  237  pages  of  the  defen- 
dant s examination,  and  the  result  of  the  whole  is,  that  it 
leaves  a most  unsatisfactory  impression  on  my  mind.  At 
present,  I am  not  satisfied  that  the  defendant’s  property 
has  been  rightly  and  legally  dealt  with  by  him,  and  it  has 
certainly  not  been  accounted  for  in  a proper  and  business- 
like way.  It  is  the  duty  of  the  defendant  to  furnish  such 
explanation  as  will  place  his  dealings  in  an  intelligible 
shape.  It  is  not  to  be  left  to  the  creditors  to  find  out  as 
best  they  may,  what  it  is  the  business  of  the  defendant  to 
make  plain.  Tt  is  clearly  not  impossible  for  the  defen- 
dant to  take  such  trouble  as  will  enable  him  to  do  this,  if 
he  cannot  do*  it  now.  He  has  friends,  book-keepers, 
brothers-in-law,  who  aided  in  his  business  transactions  ; 
he  has  books,  papers,  and  vouchers  within  his  reach,  by 
means  whereof,  according  to  his  own  admissions,  all  can  be 
traced  out  and  cleared  up.  If  he  will  not  take  pains  to 
exhaust  these  sources  of  information,  he  need  not  be  sur- 
prised if  it  be  concluded  that  he  is  evading  the  reasonable 
inquiries  of  his  creditors  and  trifling  with  the  forbearance 
of  the  Court.  Passing  for  the  present  the  unexplained 
losses  of  his  auction  business,  a convenient  starting  point 
for  elucidation  is  supplied  in.  May,  1887,  when  he  seems 
to  have  had  by  his  own  statement  a clear  capital  of  $8,000. 
From  that  date  till  the  suspension  of  the  Central  Bank  on 
15th  November,  he  appears  to  have  had  at  his  credit  in 
the  bank  over  sixty-six  thousand  dollars.  The  burden 
lies  upon  him  of  giving  some  credible  and  detailed  account 
of  what  he  did  with  this  large  sum  of  money. 

The  burden  rests  upon  him  also  of  clearing  up  the  diffi- 
culties which  surround  his  statement  of  the  19th  Novem- 
ber, prepared  after  the  suspension  of  the  bank,  and  to  a 
greater  or  lesser  extent  exhibited  to  his  creditors.  By 
that  paper,  which  was  prepared  from  his  books  and  under 
his  supervision,  or  with  his  approval,  there  appears  to 
be  a surplus  of  assets  over  liabilities  amounting  to  over 
$48,000. 
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He  should  be  prepared  to  shew  wherein  this  is  wrong, 
and  to  account  for  the  great  disparity  between  this  shew- 
ing and  that  manifested  a few  months  afterwards  upon  his 
assignment.  In  that  statement  there  is  put  down  $18,000' 
worth  of  merchandize.  I do  not  see  that  he  has  at  all 
accounted  for  several  thousand  dollars  worth  of  this  stock. 
Having  issued  this  statement,  it  is  now  his  duty  to  make- 
it  appear  in  some  satisfactory  way  that  it  is  all  wrong,  if 
the  fact  be  that  it  is  wrong  and  misleading. 

As  to  the  authorities  cited,  I think  Crooks  v.  Stroud , 10 
P.  R.  131,  and  Lemon  v.  Lemon,  6 P.  R.  184,  are  cases  one 
of  which  goes  to  an  extreme,  while  the  latter  is  not  so 
explicit  as  other  authorities.  In  the  former  case  the  Chief 
Justice  thought  that  answers,  to  be  satisfactory,  must  not 
only  be  so  in  form  but  in  substance,  i.  e.,  the  account  given 
of  the  property  must  shew  the  transactions  respecting  the- 
same  to  be  satisfactory,  and  not  merely  full  and  truthful.. 
But  this  is  opposed  to  the  holding  of  the  Court  in  Hobbs  v 
Scott,  23  U.  C.  R.  619,  where  Draper,  C.  J.,  said  : “ In  one 
sense  answers  are  unsatisfactory  when  they  do  not  account 
for  the  application  of  the  debtor’s  assets  in  a proper  manner,, 
but  I do  not  interpret  the  word  in  that  sense.”  Again  in 
Lemon  v.  Lemon  it  is  said,  that  to  render  the  answer  of  the 
person  examined  “ unsatisfactory,”  he  must  either  have 
contumaciously  refused  tot  answer  or  so  equivocated  as  to 
render  his  answers  in  reality  no  answers  at  alb  But  there 
is  another  class  of  answers  which  have  to  be  considered  in 
reference  to  this  examination,  and  that  are  very  clearly 
pointed  out  in  Ex  parte  Bradbury . 14  C.  B.  15,  which  is. 
better  and  more  fully  reported  in  2 Common  Law  Reports, . 
585.  In  that  case  it  is  said  by  Mr.  Justice  Williams  : 
“ Answers  cannot  but  be  unsatisfactory  when  the  (person, 
examined)  declares  his  ignorance  or  obliviousness  of  a 
transaction  of  which  it  is  manifest  he  cannot  be  igno- 
rant or  oblivious.”  Jervis,  C.  J.,  says:  “We  cannot 
say  that  the  commissioner  ought  to  have  been  satisfied 
with  the  answers  of  a person  who,  when  asked  why  he 
drew  a cheque  in  a certain  name,  and  what  he  did  with  it,. 
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says  that  he  knows  nothing  at  all  about  it.  He  is  asked 
over  and  over  again,  and  gives  no  other  answer  than  that 
he  cannot  recollect.  He  gives  no  satisfactory  reason  for 
not  recollecting ; he  states  nothing  upon  which  the  com- 
missioner could  follow  up  the  investigation.  Every  inquiry 
is  stopped  by  the  answer  that  he  knows  nothing  and  can 
recollect  nothing.  We  cannot  but  consider  that  ‘ unsatis- 
factory.’ ” 

The  examination  in  that  case  was  on  the  2nd  of  Novem- 
ber, touching  a transaction  which  happened  on  the  27th 
June  preceding.  The  interval  here  was  much  less  than  that. 

The  same  rule  was  followed  in  Ex 'parte  Lord , 16  M.  & 
W.  462,  and  Re  Caulfield , 5 Ir.  L.  R.  358,  wherein  it  was 
stated  that  if  the  person  examined  swears  to  statements 
of  such  a nature  that  no  reasonable  man  could  believe 
them  or  him,  then  he  should  be  committed. 

The  case  of  Ex  parte  Moir,  21  Ch.  D.  61,  though  like 
Re  Bradbury,  decided  with  reference  to  the  bankrupt  law, 
supplies  principles  of  decision  which  are  applicable  to  the 
present  proceedings.  The  bankrupt  there  had  kept  no  books 
and  had  sworn  that  he  could  not  furnish  any  other  cash 
account  than  what  appeared  in  his  banker’s  pass-book, 
but  the  Court  ordered  him  to  furnish  a cash  account  of 
his  receipts  and  payments  for  ten  years  before  his  bank- 
ruptcy. The  Court  said,  (Jessel,  M.  R.,)  that  he  could  apply 
to  other  people  who  could  give  him,  and  would  not  be  un- 
willing to  give  him,  the  information  needed  for  this  pur- 
pose. Much  that  is  there  pungently  said  is  pertinent  to  the 
conduct  of  the  present  defendant,  but  I do  not  pause  to 
quote  it. 

As  to  the  stock  in  his  last  business,  this  defendant 
tells  us  that  no  stock  book  was  kept,  but  he  says  the 
stock  can  be  traced  by  other  means.  It  is  for  him  to 
qualify  himself  to  do  this,  and  also  to  explain  his  cheque 
aud  other  financial  transactions,  if  he  wishes  to  get  credit 
for  answering  satisfactorily. 

Owing  to  the  way  in  which  the  case  was  presented,  I 
have  found  it  needful  to  read  through  all  the  mass  of  depo- 
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sitions,  but  hereafter  I take  leave  to  say  that  a different 
practice  should  be  followed.  As  the  examination  is  now 
taken  down  by  questions  and  answers,  there  is  no  difficulty 
in  particularizing  the  answers  that  are  complained  of,  and 
moving  with  reference  to  these  as  specified  in  the  notice  of 
motion.  There  is  also  a want  of  precision  in  some  parts 
of  the  evidence  as  to  what  the  facts  are,  as  shewn  in  the 
books  and  accounts.  The  Judge  can  only  look  at  what  is 
proved  or  admitted  in  the  examination,  and  care  should  be 
taken  that  there  is  no  uncertainty  as  to  the  dates  and 
amounts  in  question. 

As  at  present  advised,  I think  I should  hold  my  hand  in 
order  that  the  defendant  may  have  opportunity  to  clear  up 
and  put  right  what  appears  to  be  wrong,  doubtful,  or  sus- 
picious by  reference  to  books,  papers,  and  persons,  and 
such  other  sources  of  information  as  will  enable  him  to 
speak  on  the  many  details  of  which  he  now  professes  igno- 
rance or  inability  to  speak.  The  plaintiff  and  the  assignee 
should  facilitate  reference  to  all  the  books  and  vouchers 
belonging  to  the  estate.  The  defendant  is  to  attend  at 
his  own  expense  to  be  further  examined,  and  is  to  pay  the 
costs  of  this  application. 
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McLean  v.  Bruce. 


Examination — Proof  oj  service  of  appointment  and  payment  of  conduct 
money — Examiner's  certificate — Waiver. 

Upon  a motion  by  the  defendant  to  compel  the  plaintiff  to  attend  again 
for  examination,  after  his  refusal  to  be  sworn  upon  an  appointment  for 
his  cross-examination  upon  an  affidavit  filed  on  a pending  motion,  the 
only  material  filed  was  a certificate  of  the  examiner,  which  did  not 
shew  that  due  service  of  subpoena  and  appointment  and  payment  of 
conduct  money  had  been  made. 

Sernble,  the  certificate  of  the  examiner  as  to  these  points  would  not  have 
been  sufficient;  and 

Held,  that,  in  the  absence  of  evidence,  it  was  not  to  be  inferred  from  the 
fact  that  the  plaintiff  attended  at  the  time  and  place  appointed  for  his 
examination,  that  there  was  any  right  then  to  examine  him ; and  the 
plaintiff  did  not  by  sucff  attendance  waive  his  right  to  have  the  service 
and  payment  proved. 

[October  16,  1888.— .Boyd,  C.] 

An  appeal  by  the  plaintiff  from  an  order  of  the  Master 
in  Chambers,  directing  the  appellant  to  attend  again  for 
examination  at  his  own  expense  and  pay  the  costs  thereof,, 
because  of  his  refusal  to  be  sworn  when  he  attended  upon  an 
appointment  before  a special  examiner. 

The  appointment  was  for  cross-examination  upon  an 
affidavit  filed  by  the  plaintiff  upon  a pending  application 
for  garnishment. 

Previous  to  the  appointment  in  question,  another  attempt 
had  been  made  to  cross-examine  the  plaintiff,  and  the 
Master  in  Chambers,  holding  that  the  plaintiff*  was  on  that 
occasion  right  in  refusing  to  be  sworn,  made  an  order  on 
the  10th  September,  1888,  that  the  defendant  might  be  at 
liberty  to  examine  the  plaintiff  upon  payment  of  $5  costs. 

Pursuant  to  this  order  the  appointment  now  in  question 
was  issued,  and  the  plaintiff  attended  before  the  exami- 
ner at  the  time  and  place  appointed,  but  refused  to  be 
sworn,  on  the  ground  that  the  defendant  had  no  right  to 
examine  him,  not  raising  any  question  as  to  service  of 
appointment  or  payment  of  conduct  money. 

The  examiner  certified  to  what  took  place  before  himr 
but  not  as  to  the  service  or  payment,  and  his  certificate 
was  the  only  material  filed  on  the  application  by  the 
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defendant  to  the  Master  to  compel  the  plaintiff  to  attend 
again. 

The  Master  made  the  order  as  asked  by  the  defendant, 
and  the  plaintiff  appealed. 

The  appeal  was  argued  on  the  15th  October,  1888. 

Hamilton  Cassels,  for  the  appeal. 

F.  G.  Moffatt,  contra. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — There  does  not  appear  to  be  any  sufficient 
evidence  of  service  of  subpoena  and  appointment  and  pay- 
ment of  conduct  money  to  the  plaintiff  in  order  to  war- 
rant the  order  that  lie  should  attend  to  be  examined  at 
his  own  expense,  and  pay  the  costs  of  the  application.  The 
certificate  of  the  special  examiner  does  not  cover  any  of 
these  points,  even  if  that  was  sufficient  evidence  : Bolckow 
v.  Foster , 7 P.  R 388.  The  Master  refers  to  the  order  of 
10th  September,  but  that  is  conditional  that  the  defendant 
might  be  at  liberty  to  examine  the  plaintiff  on  payment 
of  $5  costs  ; and  there  is  no  evidence  of  the  payment 
being  made.  The  coincidence  of  a person  being  present 
in  the  examiner’s  office,  and  an  appointment  for  his  exami- 
nation having  been  made  for  that  time  and  place,  does  not 
prove  that  there  was  any  right  then  to  examine,  or  that 
the  refusal  of  the  party  to  answer  was  any  default  which 
the  Court  can  regard : Waddle  v.  McGinty,  2 Ch.  Chamb. 
R.  442,  and  The  Queen  v.  Flavell,  14  Q.  B.  1).  at  p.  366. 
I see  no  evidence  of  waiver. 

The  appeal  is  allowed,  with  costs  to  be  set  off  against 
costs  owing  by  the  plaintiff  to  the  defendant. 
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Hall  v.  Gowanlock. 

Discovery — Libel — Privilege — Answers  tending  to  criminate — Costs. 

No  man  can  be  compelled  to  answer  a question  incriminating  himself. 
And  where  the  defendant  upon  hie  examination  for  discovery  in  an 
action  of  libel  refused  to  answer  questions  as  to  the  authorship  of  an 
alleged  libel,  and  claimed  privilege,  not  before  the  examiner,  but  after- 
wards upon  a motion  by  the  plaintiff  to  commit  him  for  refusal  to  answer, 
swearing  positively  that  the  answers  might  tend  to  criminate  him  : 

Held,  that  he  was  entitled  to  the  privilege,  and  that  it  was  not  too  late  to 
claim  it. 

The  costs  of  the  motion  to  commit  were  made  costs  to  the  plaintiff  in  the 
cause. 

[October  16,  1888. — Boyd,  C.  ] 

A motion  .by  the  plaintiff  to  commit  the  defendant  for 
refusal  to  answer  certain  questions  upon  his  examination 
for  discovery  before  the  trial. 

The  facts  appear  in  the  judgment. 

The  motion  was  argued  in  Chambers  on  the  15th  Octo- 
ber, 1888. 

Kilmer,  for  the  motion. 

John  Douglas,  contra. 

Boyd,  C. — The  specific  complaint  is,  that  questions  280, 
281,  and  282  have  not  been  answered  by  the  defendant. 
The  action  is  against  the  defendant  for  writing  and  pub- 
lishing alleged  libellous  matter  in  the  Parkdale  Times. 
The  publication  is  in  the  shape  of  a letter  with  the 
defendant’s  name  subscribed  as  signature  thereto,  and 
headed  “ Traitors  to  the  town.”  Q.  280  is  : Did  you  ever 
see  any  of  this  “ Traitors  to  the  town  ” before  it  was 
issued  ? A.  I decline  to  answer  that  question,  because  I 
am  not  compelled  to  answer  it ; that  is  my  signature 
there,  but  I might  say  that  I didn’t  write  that  letter.  Q. 
281.  Who  wrote  that  letter  “ Traitors  to  the  town  ?”  A. 
I decline  to  answer  that  question.  Q.  282.  Why  ? A. 
Because  I refuse  to  answer  it. 

The  defendant  now,  on  the  motion  to  commit,  produces 
an  affidavit  explaining  that  it  was  out  of  no  disrespect  to 
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the  Court  that  he  refused  to  answer,  but  under  the  belief 
that  if  he  did  answer,  he  might  tend  to  criminate  himself* 
and  that  he  did  not  know  what  words  to  use  to  protect 
himself  other  than  to  refuse  to  answer.  And  he  affirms  in 
the  last  section  of  the  affidavit,  “ I still  believe  that  by  an- 
swering said  question,  I might  tend  to  criminate  myself.” 
It  may  be  argued  that,  as  he  has  already  answered  that 
he  did  not  write  the  letter,  it  cannot  criminate  him  to 
say  who  did  write  it ; but  this  should  not  be  weighed  too 
nicely  as  against  his  oath  now  that  the  answering  may 
tend  to  involve  himself. 

Personally  I quite  agree  with  Mr.  Justice  Cave  in 
Pankhurst  v.  Wighton,  2 Times  Law  Reps.  745,  who 
believed  “the  palladium  of  British  justice  would  not  suf- 
fer materially  if  a man  who  published  an  anonymous 
libel  were  compelled  to  answer  the  question  whether  he 
had  done  so  or  not.”  But,  beyond  this,  I am  bound  as 
he  was  by  the  settled  rules  of  law.  As  he  held  in  that 
•case  : “ The  law  of  England  said  that  no  man  could  be  com- 
pelled to  answer  a question  incriminating  himself.”  I 
am  of  the  opinion  that  it  is  not  too  late  now  to  raise  the 
point,  and  seek  protection  from  this  discovery  : Lamb  v. 
Munster,  10  Q.  B.  D.  110,  shews  the  length  to  which  the 
Court  will  go  in  shielding  the  defendant  in  such  cases  as 
this.  And  as  to  the  time,  the  King  of  Two  Sicilies  v. 
Willcox,  1 Sim.  N.  S.,  at  p.  320,  justifies  the  privilege  being 
claimed  as  long  as  any  thing  remains  to  be  disclosed. 

The  failure  to  claim  privilege  before  the  examiner  has 
led  to  this  application,  and  while  I refuse  to  commit,  I 
think  the  costs  should  be  costs  in  the  cause  to  the  plaintiff* 
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McLeod  v.  S exsmith. 

Judgment  under  Con.  Rule  756 — Stage  of  action  when  ordered — Admission sr 

in  letters. 

An  application  for  judgment  under  Con.  Rule  756  cannot  be  made  until 
the  right  of  the  party  applying  to  the  relief  claimed  has  appeared  from 
the  pleadings. 

And  an  order  made  under  that  rule,  before  the  delivery  of  any  pleading 
in  the  action,  based  on  admissions  in  letters,  was  set  aside. 

[October  9,  1888. — Armour,  C.  J.] 

An  appeal  by  the  defendant  from  an  order  of  the  local1 
Judge  at  Kingston,  giving  the  plaintiff  leave  under  Con. 
Rule  756  to  sign  judgment  in  an  ordinary  mortgage  action 
for  the  relief  claimed  by  the  indorsement  on  the  writ  of 
summons.  The  order  was  made  after  appearance,  but  before 
any  pleading  had  been  delivered,  and  was  based  upon 
admissions  contained  in  letters  written  after  the  commence- 
ment of  the  action  by  the  defendant  and  his  solicitor  to 
the  plaintiff’s  solicitor. 

The  appeal  not  being  in  time,  the  defendant  at  the  same 
time  moved  for  leave  to  appeal. 

The  appeal  and  motion  were  argued  together  on  the  5th 
October,  1888. 

C.  J.  Holman,  for  the  defendant. 

T.  Langton,  for  the  plaintiff. 

Judgment  was  delivered  on  the  9th  October,  1888. 

Armour,  C.  J. — I do  not  think  that  the  application  can 
be  made  under  Rule  756  until  the  right  of  the  party  ap- 
plying to  the  relief  claimed  has  appeared  from  the  plead- 
ings. The  order  appealed  from  was  therefore  improperly 
made,  and  must  be  rescinded.  The  costs  of  the  appeal  and 
of  the  application  will  be  costs  in  the  cause  to  the  defendant 
in  any  event. 
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Rowland  v.  Burwell. 


Reference , scope  of —Judgment  of  foreclosure — Pleadings — Con . 

Rules  56,  57. 

A judgment  directed  that  the  Master  should  take  the  usual  accounts  for 
redemption  or  foreclosure  of  mortgaged  premises  and  should  also  take 
the  accounts  in  respect  to  certain  other  matters  set  out  in  the  pleadings. 
Under  this  the  defendant  contended  that  the  Master  should  take  into 
account  a certain  sale  by  the  plaintiff,  as  mortgagee,  to  a person  who,  it 
appeared,  had  not  paid  his  purchase  money.  There  was  no  specific 
mention  of  this  sale  in  the  pleadings  or  judgment. 

Held,  that  the  proposed  inquiry  was  not  within  the  scope  of  the  pleadings 
or  the  judgment  or  of  Con.  Rules  56  and  57  ; and  the  questions  which 
it  would  raise  were  questions  which  ought  to  have  been  raised  by  the 
pleadings  and  determined  by  the  Court,  and  not  delegated  to  the 
Master. 

Bickford  v.  Grand  Junction  R.  W.  Co.,  1 S.  C.  R.  at  p.  725  ; McDougall 
v.  Lindsay  Paper  Mill  Co.,  20  U.  C.  L.  J.  N.  S.  133  ; Wiley  v.  Ledyard, 
ib.  142,  referred  to. 

[October  3,  1888. — Armour,  C.J.] 


Appeal  by  the  defendant  from  a certificate  by  the  local 
Master  at  London  of  his  ruling  in  the  course  of  a reference, 
that  he  had  no  power  to  enter  into  the  question  of  the  sale 
of  the  portion  of  the  lands  in  question,  sold  by  the  plaintiff* 
to  one  Ivey  under  the  power  of  sale  in  a mortgage  from 
the  defendant  to  the  plaintiff. 

The  plaintiff  by  his  statement  of  claim  shewed  that  he 
was  a second  mortgagee  from  the  defendant  of  the  lands 
in  question  in  this  action ; that  he  had  acquired  the  equity 
of  redemption  therein  by  purchase  from  one  Allen,  the 
vendee  of  the  first  mortgagee  under  the  power  of  sale  in 
the  first  mortgage,  subject  to  another  mortgage  in  favour 
•of  the  London  Loan  Company  created  by  Allen  ; that  he 
had  paid  interest  on  the  London  Loan  Company’s  mort- 
gage ; that  default  had  been  made  upon  his  own  mortgage ; 
and  he  claimed  possession  of  the  lands,  and  in  the  alterna- 
tive payment  by  the  defendant  of  the  amount  due,  includ- 
ing interest  paid  to  the  London  Loan  Company. 

The  statement  of  defence  set  up  that  the  purchase  by 
the  plaintiff  from  Allen  was  not  real  and  bond  fide,  but 
merely  colourable ; that  the  plaintiff*  had  unlawfully  cut 
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and  removed  timber  from  the  ]ands ; that  the  defendant 
was  mortgagor  in  possession,  and  was  willing  that  the 
plaintiff  should  have  a reference  to  ascertain  what  was  due 
him  ; and  that  the  plaintiff  should  account  for  moneys 
received  and  securities  assigned  to  him. 

A consent  judgment  was  issued  referring  to  the  Master 
at  London  to  take  the  usual  accounts,  and  make  the  usual 
inquiries  for  redemption  or  foreclosure,  and  directing  that 
upon  payment  by  the  defendant  of  the  amount  found  due 
to  the  plaintiff,  the  latter  should  assign  and  convey  the 
mortgaged  premises  and  other  securities  held  by  him. 

The  judgment  also  directed  that  the  Master  should  con- 
sider and  determine  whether  either  party  was  entitled 
against  the  'other  to  any  sum  in  respect  of  the  matters  set 
out  in  the  pleadings,  and  should  award  according  to  his 
finding ; and  that  the  Master  should  allow  the  plaintiff  for 
payments  made  on  any  prior  mortgage.  The  judgment 
further  directed  that  on  default  of  payment  within  six 
months  from  the  report,  the  defendant  should  be  foreclosed, 
and  the  plaintiff  should  have  possession  in  default  of  pay- 
ment within  one  month. 

There  was  no  mention  in  the  pleadings  or  judgment  of 
the  sale  by  the  plaintiff  to  Ivey  ; but  the  Master  certified 
that  it  appeared  from  the  evidence  given  before  him  that 
the  mortgaged  premises  “ had  been  disposed  of  at  the 
instance  of  the  plaintiff,  as  mortgagee  under  his  mortgage 
in  question  in  this  action,  to  one  Charles  H.  Ivey  * * * 

who  did  not  appear  to  have  paid  the  purchase  money,  or 
any  part  thereof  to  the  plaintiff,  and  the  plaintiff  does  not 
therefore  give  credit  to  the  defendant  in  his  account  for  the 
amount  of  such  purchase  moneyas  the  defendant  contends 
he  should  have  done.” 

The  Master  also  certified  that  he  refused  to  take  the  sale 
to  Ivey  into  account,  on  the  ground  that  it  was- not  one  of 
the  matters  or  transactions  set  out  in  the  pleadings,  or 
directed  to  be  inquired  into  by  the  order. 

The  defendant’s  appeal  from  this  certificate  was  argued 
before  Armour,  C.  J.,  in  Court,  on  the  2nd  October,  1888. 
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B.  M.  Meredith , for  the  appeal. 

E.  B.  Cameron,  contra. 

Judgment  was  delivered  on  the  3rd  October,  1888. 

Armour,  C.  J. — I am  of  opinion  that  the  ruling  of  the 
Master  was  right,  and  that  the  appeal  must  be  dismissed, 
with  costs. 

It  is  manifest  from  the  pleadings  and  the  consent  decree 
that  the  inquiry  the  Master  was  urged  to  make  was  not 
within  their  scope. 

Nor  was  it,  in  my  opinion,  within  the  scope  of  Con. 
Rules  56  and  57  (219  and  220  of  the  Chancery  General 
Orders). 

The  questions  which  this  inquiry  would  raise — whether 
the  plaintiff  was  liable  to  credit  the  defendant  with  the 
amount  at  which  the  land  was  knocked  down,  or  with  any 
part  of  it,  and  whether  he  was  liable  for  wilful  neglect  and 
default  by  reason  of  his  not  procuring  the  purchaser  to 
sign  the  contract  of  purchase,  and  if  so,  to  what  amount — 
were  questions  beyond  the  scope  of  the  pleadings  and 
decree,  and  of  Con.  Rules  56  and  57,  and  questions  which 
ought  to  have  been  raised  by  the  pleadings,  and  determined 
by  the  Court,  and  were  not  fit  questions  for  the  determin- 
ation of  the  Master,  or  questions  that  ought  to  have  been 
delegated  to  him  for  his  decision. 

I refer  to  Bickford  v.  Grand  Junction  B.  W.  Co.,  1 S.  C. 
R.  at  p.  725  ; McDougall  v.  Lindsay  Pajper  Mill  Co.,  20  U. 
C.  L.  J.  N.  S.  133  ; Wiley  v.  Ledyard,  ih.  142. 
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Scott  y.  Daly. 

Costs — Party  and  -party — Status  of  solicitor. 

The  defendant  in  this  action  was  represented  by  a firm,  purporting  to  be 
a firm  of  solicitors,  one  of  the  members,  however,  not  being  a duly 
admitted  or  certificated  solicitor.  The  plaintiff  objected  to  the  costs 
awarded  the  defendant  in  the  action  being  taxed  to  him. 

Held,  that  in  the  absence  of  proof  that  these  costs  had  not  been  paid  by 
the  defendant  to  the  persons  who  acted  as  his  solicitors,  the  objection 
could  not  prevail ; nor  could  it  even  if  that  proof  had  been  given. 
Reeder  v.  Bloom,  3 Bing.  9 ; v.  Sexton,  1 Bowl.  180,  followed. 

[October  26,  1888.  —A rmour,  C.J.] 

In  this  case  judgment  was  given  dismissing  the  action 
with  costs. 

Upon  the  taxation  of  the  defendant’s  costs  the  plaintiff 
objected  to  any  costs  being  taxed  to  the  defendant  on  the 
following  facts  as  set  out  in  the  affidavit  of  one  Cameron, 
one  of  the  solicitors  for  the  plaintiff : 

“ That  all  papers  in  said  three  actions  by  this  action 
consolidated,  and  in  this  action,  and  the  pleadings  and  pro- 
ceedings had  and  taken  therein  on  behalf  of  the  defendant, 
were  indorsed  with,  and  were  had  in  the  name  of,  and 
issued  by,  either  Messrs.  Keefer,  Keefer,  & Thacker,  or 
Messrs.  Keefer  & Thacker;  that  the  said  firm  of  Keefer, 
Keefer,  & Thacker,  which  has  been  dissolved  a con- 
siderable time  ago,  was  advertized  in  the  public  press  and 
on  the  letter  heading  of  that  firm  as  being  composed  of 
Thomas  A.  Keefer,  Frank  H.  Keefer,  and  John  Thacker, 
and  the  firm  of  Keefer  & Thacker  as  being  composed  of 
Frank  H.  Keefer  and  John  Thacker;  that  the  said  Frank 
H.  Keefer  has  never  been  admitted  a solicitor  of  the  Supe- 
rior Courts  of  Ontario,  and  he  is  not  entitled  to  practise 
therein,  either  in  his  own  name  or  any  other ; that  the 
business  of  the  said  two  firms  was  conducted  for  the  bene- 
fit of  the  said  Frank  H.  Keefer;  that  the  letter  hereto 
attached  marked  A.  is  a letter  received  by  my  said  firm  in 
this  matter  from  the  said  Keefer  & Thacker;”  and  “that 
the  notice  hereto  attached  marked  B.  is  the  advertise- 
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ment  of  the  said  firm  of  Keefer  & Thacker,  as  published 
in  the  Daily  Sentinel , from  which  the  said  notice  is 
taken.” 

The  letter  referred  to  had  a printed  heading,  and  the 
advertisement  was  similar  to  it : " Keefer  & Thacker, 
barristers,  solicitors,  notaries,  conveyancers,  &c.  Frank  H. 
Keefer.  John  Thacker.” 

The  taxing  officer,  nevertheless,  taxed  the  costs  to  the 
defendant,  and  the  plaintiff  appealed  from  the  taxation. 

The  appeal  was  argued  before  Armour,  C.  J.,  in  Cham- 
bers, on  the  23rd  October,  1888. 

D.  W.  Saunders,  for  the  appeal. 

Delamere,  contra. 

R.  S.  0.  (1887)  ch.  147,  sec.  24;  22  Geo.  II.,  ch.  46, 
sec.  11 ; Dunne  v.  O’Reilly,  11  C.  P.  404;  Williamson  v. 
Aylmer , 12  P.  R.  129  ; Re  Macdougall,  13  0.  R.  204  ; Re 
Jackson  and  Wood,  1 B.  & C.  270 ; Prebble  v.  Boghurst, 
1 R.  and  My.  744  ; Coates  v.  Hawley ard , ib.  746  ; Sumner 
v.  Ridgway,  ib.  748  ; Pulling  on  Attorneys,  318 ; Bindley, 
on  Partnership,  (Blackstone  ed.)  164  ; Marshall  on  Costs, 
237,  were  referred  to. 

Armour,  C.  J. — It  is  not  necessary  for  me  to  determine 
whether  any  or  either  of  the  solicitors  has  rendered  himself 
liable  to  the  penalties  and  punishments  provided  by  the 
Act  respecting  solicitors  : all  I have  to  determine  is  whether 
the  facts  shewn  by  the  affidavits  had  the  effect  of  depriving 
the  successful  party  in  the  action  from  recovering  the 
costs  against  the  unsuccessful  one. 

It  is  quite  consistent  with  the  facts  shewn  by  the  affida- 
vits that  all  these  costs  have  been  paid*  by  the  successful 
party  to  the  persons  who  acted  as  his  solicitors,  and  if 
so,  what  ground  is  there  for  saying  that  he  is  not  enti- 
tled to  recover  them  from  the  unsuccessful  party  ? 

In  the  absence  of  proof  that  these  costs  have  not  been 
paid  by  the  successful  party  to  the  persons  who  acted  as 
his  solicitors,  the  objection  certainly  cannot  prevail,  and 
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I am  of  opinion  that  it  could  not  prevail  even  if  that  proof 
had  been  given. 

Reeder  v.  Bloom , 3 Bing.  9 ; v.  Sexton , 1 Dowl. 

180,  are  authorities  against  the  objection,  and  In  re  Jones , 
L.  R.  9 Eq.  63,  and  In  re  Hope,  L.  R.  7 Ch.  App.  766,  may 
also  be  referred  to  as  bearing  on  the  question. 

The  passing  of  the  Imperial  Act  37  & 38  Vic.  ch.  68, 
sec.  12,  is  additional  proof  that  this  objection  is  untenable 
in  this  country,  where  the  law  on  the  subject  is  the  same 
as  it  wTas  in  England  before  the  passing  of  that  Act.  Se& 
Fowler  v.  Monmouthshive  Canal  Co.,  4 Q.  B.  D.  334. 

The  appeal  must  be  dismissed  with  costs. 


Re  O’JDonohoe,  a Solicitor. 

Solicitor  and  client — Costs,  taxation  of — Disallowance  of  costs  of  unnecessary 
proceedings — Interest — Appeal — Time. 

The  mere  non-communication  by  a solicitor  to  his  client  of  an  offer  of  set- 
tlement does  not  prove  that  proceedings  after  the  offer  were  unnecessary, 
and  that  the  costs  of  them  should  be  disallowed  under  Con.  Rule  215, 
unless  it  is  shewn  that  the  offer  was  an  advantageous  one,  the  accep- 
tance of  which  the  solicitor  ought  to  have  advised,  and  it  can  be  fairly 
inferred  that  he  refrained  from  communicating  it  and  advising  its  accep- 
tance merely  for  the  purpose  of  putting  costs  into  his  own  pocket,  and 
without  regard  to  the  interests  of  his  client. 

A taxing  officer  has  no  authority  to  charge  a solicitor  with  interest  upon 
moneys  in  his  hands  belonging  to  his  client. 

The  time  for  appealing  from  a taxation  of  costs  begins  to  run  from  the 
date  of  the  certificate  of  taxation,  not  from  the  date  of  each  ruling  in 
the  course  of  taxation. 

[October  24,  1888. — Armour,  C.  J.], 

An  appeal  by  the  solicitor  from  the  certificate  of  J.  H. 
Thom,  taxing  officer,  of  the  resul  t of  the  taxation  of  a bi 
of  costs  and  an  accounting  by  the  solicitor  for  moneys  re- 
ceived by  him  on  account  of  a client,  under  an  order  of 
reference  obtained  by  the  client. 

The  appeal  came  on  for  argument  in  Chambers  on  tho 
12th  October,  1888. 
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W.  H.  P.  Clement,  for  the  client,  raised  the  preliminary 
objection  that  the  appeal  was  too  late,  inasmuch  as  the  tax- 
ation and  accounting  had  extended  over  a period  of  several 
months,  and  although  the  appeal  was  in  time  with  refer- 
ence to  the  date  of  the  certificate,  yet  it  was  too  late  as 
regarded  the  dates  of  the  several  rulings  which  were  the 
subject  of  appeal;  citing  Stark  v.  Fisher,  11  P.  R.  235; 
Quay  v.  Quay,  ib.  258  ; and  Ireland  v.  Pitcher,  ib.  403. 

Aylesworth,  for  the  solicitor,  contended  that  the  date  of 
the  certificate,  and  not  the  dates  of  the  rulings  made  in 
the  course  of  the  taxation,  was  to  be  regarded. 

The  appeal  was  then  argued  subject  to  the  objection. 

The  grounds  are  sufficiently  stated  in  the  judgment, 
which  was  delivered  on  the  24th  October,  1888.  Parts  of 
the  judgment  relating  to  disputed  matters  of  fact  ;ire 
omitted. 

Armour,  C.  J. — The  solicitor  having  delivered  to  his 
client  a bill  of  costs  in  a case  of  Ilolmested  v.  Morphy,  in 
which  the  solicitor  acted  for  the  plaintiff,  and  in  which  the 
client  was  beneficially  interested,  the  following  order  w'as 
issued  on  praecipe  upon  the  application  of  the  executors  of 
the  estate  of  the  late  Thomas  Wilson,  deceased:  “It  is 
ordered  that  the  bill  of  fees,  charges,  and  disbursements 
delivered  by  the  above-named  solicitor  be  referred  to  J.  H. 
Thom,  Esq.,  one  of  the  taxing  officers  at  Toronto,  to  be 
taxed,  and  that  the  said  J.  H.  Thom  do  take  an  account  of 
all  sums  of  money  received  by  the  said  solicitor  for  or  on 
account  of  the  applicant.” 

During  the  progress  of  the  suit  of  Holmested  v.  Morphy 
the  defendant  Morphy  offered  the  solicitorr  $800  in  full  set- 
tlement of  that  suit,  and  of  a suit  of  Beatty  v.  Haldane ~ 
This  offer  the  solicitor  communicated  go  the  client,  as  also 
the  fact  that  he  had  refused  it.  The  solicitor  was  willing 
to  advise  the  acceptance  by  the  client  of  $1,000,  but  an- 
swered the  offer  of  the  defendant  Morphy  by  refusing  the 
$800,  and  offering  to  take  $1,200.  The  client  did  not  reply 
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to  the  solicitor’s  communication  of  the  fact  that  Morphy 
had  offered  $800,  and  that  he  had  refused  it,  and  said  he 
supposed  the  solicitor  was  acting  wisely.  Subsequently 
Morphy  died,  and  after  his  death  his  representatives,  as 
alleged,  offered  the  solicitor  $1,000,  which  he  refused.  The 
solicitor  denied  that  this  offer  was  ever  made.  The  taxing 
officer  found  that  it  was  made,  and  inasmuch  as  the  solici- 
tor never  communicated  this  latter  offer  to  the  client,  he 
disallowed  all  the  items  in  the  bill  of  costs  of  Holmestecl  v. 
Morphy  subsequent  to  this  offer.  Under  Rule  1215  the 
costs  of  any  proceedings  that  have  been  taken  unneces- 
sarily, and  which  were  not  calculated  to  advance  the  inter- 
ests of  the  party  on  whose  behalf  the  same  were  taken, 
should  be  disallowed  by  the  taxing  officer  unless  he  is  of 
opinion  that  such  proceedings  were  taken  by  the  solicitor 
because  they  were,  in  his  judgment,  reasonably  exercised, 
conducive  to  the  interests  of  his  client.  The  evidence 
brought  before  me  as  the  evidence  upon  which  the  taxing 
officer  acted  in  disallowing  these  items  did  not,  in  my 
opinion,  warrant  him  in  the  conclusion  that  the  proceed- 
ings in  respect  of  which  these  items  were  charged  had  been 
taken  by  the  solicitor  unnecessarily,  and  that  they  were 
not  calculated  to  advance  the  interests  of  the  client.  They 
were  necessary  to  be  taken  in  order  to  bring  the  suit, 
which,  it  must  be  assumed,  was  commenced  with  the  au- 
thority of  the  client,  to  a termination ; and  the  fact  that  the 
client,  subsequently  to  their  having  'been  taken,  accepted 
$800  in  full  of  all  his  claims  in  that  suit  and  in  the  suit  of 
Beatty  v.  Haldane,  as  was  shewn,  did  not  of  itself  prove 
that  these  proceedings  were  not  calculated  to  advance  the 
interests  of  the  client.  The  mere  non-communication  by 
the  solicitor  to  the  client  of  the  offer  of  $1,000  did  not 
prove  that  these  proceedings  were  unnecessary  and  were  not 
calculated  to  advance  the  interests^of  the  client,  unless  it 
were  also  shewn  that  this  was  an  advantageous  offer  for  the 
client  to  accept,  and  one  the  acceptance  of  which  the  solicitor 
ought  to.  have  advised,  and  it  could  be  fairly  inferred  that 
he  refrained  from  communicating  it  and  advising  its  accep- 
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tance  merely  for  the  purpose  of  putting  costs  into  his  own 
pocket,  and  without  any  regard  to  the  interests  of  his 
client:  Sill  v.  Thomas , 8 C.  & P.  762. 

It  may  be  that  the  evidence  given  in  the  office  of  the~ 
taxing  officer  was  not  all  taken  down  in  writing,  and  that 
consequently  I have  not  all  the  evidence  before  me  on 
which  the  taxing  officer  acted.  I,  therefore,  remit  this 
matter  to  him,  in  order  that  he  may  receive  and  take 
down  in  writing  such  evidence  as  may  be  offered  on  behalf 
of  either  party  in  respect  thereof,  with  the  direction  that 
if  upon  the  evidence  already  taken  down  in  writing,  and 
that  may  hereafter  be  taken  down  in  writing,  he  shall  find 
that  the  proceedings  taken  subsequent  to  the  ofier  were 
unnecessary  and  not  calculated  to  advance  the  interests  of 
the  client,  within  the  views  I have  above  expressed,  and 
shall  not  be  of  opinion  that  such  proceedings  were  taken 
by  the  solicitor  because  they  were,  in  his  judgment,  rea- 
sonably exercised,  conducive  to  the  interests  of  the  client, 
he  shall  disallow  the  costs  of  them  ; and  if  he  shall  not  so 
find,  or  shall  be  of  such  opinion,  he  shall  tax  them  to  the 
solicitor. 

* * * * * * * * 

The  taxing  officer  had  no  authority  to  charge  the  solici- 
tor with  interest  upon  money  in  his  hands  belonging  to  the 
client.  The  Imperial  Act  33  & 34  Vic  ch.  28,  sec.  17 
gave  that  power  to  the  taxing  officers  in  England,  but  we 
have  no  such  enactment  in  this  country. 

The  question  was  not  raised  whether  the  disallowance 
of  more  than  one-sixtli  of  the  bill  in  Holmested  v.  Morphy 
entitled  the  taxing  officer  to  impose  the  whole  of  the  costs 
of  the  reference  had  before  him  upon  the  solicitor,  nor 
whether,  if  less  than  one-sixth  of  that  bfll  had  been  dis- 
allowed, he  would  have  been  entitled  to  impose  the  whole 
costs  of  such  reference  upon  the  client. 

It  was  objected  that  this  appeal  from  the  certificate  of 
the  taxing  officer  was  not  taken  in  time,  but  I think  it 
was  : Re  Castle , 36  Ch.  D.  194.  Had  I been  of  a different 
opinion  I would  have  enlarged  the  time  for  appeal. 
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The  reference  will  therefore  be  remitted  to  the  taxing 
officer  to  report  in  accordance  with  these  directions. 


[The  solicitor  appealed  from  this  decision  on  one  ground  only,  and  his 
appeal  was  argued  before  the  Common  Pleas  Divisional  Court  on  the  29th 
November,  1888,  and  judgment  was  given  on  the  8th  December,  1888, 
dismissing  it  with  costs.  The  appeal  was  upon  a question  of  fact,  the 
remarks  of  Armour,  C.  J.,  as  to  which  are  omitted  from  the  above 
import.  — Rep.] 


Macara  v.  Snow. 


Counter-claim — Issue — Close  of  pleadings — Notice  of  trial. 

A counter-claim  must  be  a defence  in  the  action  in  which  it  is  pleaded, 
and  it  is  as  much  a part  of  the  defence  as  any  of  the  other  pleas.  And 
therefore  where  the  plaintiff  took  issue  on  the  defence,  not  mentioning 
the  counter-claim; 

Held , that  the  pleadings  were  closed,  and  a notice  of  trial  served  there- 
after was  regular. 

[October  26,  1888. — The  Master  in  Chambers .] 

A motion  by  the  defendant  to  set  aside  a notice  of  trial 
given  by  the  plaintiff  because  the  cause  was  not  at  issue. 


Hasten , for  the  motion. 

Douglas  Armour , contra. 

The  Master  in  Chambers. — The  present  rules  seem  to 
make  no  difference  in  the  practice  where  a counter-claim 
is  pleaded,  which  could  affect  the  present  motion 

It  is  objected  that  no  issue  has  been  delivered  to  the 
counter-claim, — but  the  plaintiff  takes  issue  on  the  defence 
of  the  defendants,  (not  mentioning  particular!}7  the  counter- 
claim) and  the  counter-claim  is  a part  of  that  defence — as 
much  so  as  any  of  the  other  pleas ; and  it  therefore  seems 
to  me,  that  when  the  plaintiff  takes  issue  upon  the  defence 
of  the  defendant,  which  must  include  in  that  term  the 
whole  of  the  defence,  he  takes  issue  on  the  counter-claim; 
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and  Hare  v.  Cawthrope , 11  P.  R.  353,  establishes  (I  suppose) 
that  the  plaintiff  may  so  answer  a counter-claim  and  so 
put  in  issue  its  substantial  truth  in  point  of  fact.  That 
<;ase  is  an  answer  to  every  part  of  this  motion. 

It  is  objected  by  Mr.  Masten  that  a counter-claim  is 
more  than  a defence,  that  it  is,  of  itself,  a substantial 
action.  Granted.  Then  the  plaintiff,  by  taking  issue  on 
it,  has  answered  denying  the  existence  of  the  claim  of  the 
defendant. 

It  is  of  much  more  importance  here  to  point  out  that  a 
counter-claim  must  be  a defence  in  the  action  in  which  it 
is  pleaded , or  it  cannot  be  good.  Nowhere,  as  pointed  out 
by  Mr.  Masten,  the  counter-claim  is  by  the  defendants  as 
executors  in  right  of  an  estate.  The  claim  of  the  plaintiff 
is  against  the  defendants  in  their  personal  capacity  ; and, 
therefore,  I should  think  the  counter-claim  cannot  be  good, 
any  more  than  a set-off  would  be  under  the  same  circum- 
stances: Rees  v.  Watts,  11  Ex.  410;  Newell  v.  National 
Provincial  Bank  of  England,  1 C.  P.  D 496  ; they  would 
both  probably  be  bad  for  the  same  cause — that  to  allow 
them  would  be  to  alter  the  course  of  administration. 

This  latter  point  does  not  arise  here,  for  there  is  no 
motion  against  the  counter-claim;  except  that  it  emphasizes 
the  fact  that  a counter-claim  (be  it  what  else  it  may) 
must  first  be  a defence  proper  to  the  action  in  which  it  is 
pleaded.  That  is,  it  must  be  against  the  plaintiff  in  the 
same  right  in  which  the  plaintiff  is  suing,  and  it  must  be 
a defence  to  the  defendant  in  the  same  right  as  that  in 
which  the  defendant  is  sued. 

That  is  my  notion  at  any  rate. 


Motion  refused . 
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Worman  v.  Brady. 


Costs — Jurisdiction  jo f County  Court — Title  to  land — Pleading. 

The  statement  of  claim  alleged  that  the  defendant  was  a monthly  tenant 
of  the  plaintiff’s  land,  and  that  the  plaintiff  on  a certain  day  terminated 
the  tenancy  by  notice,  and  claimed  damages  for  injuries  to  the  demised 
premises.  The  statement  of  defence  denied  the  allegation  that  the 
defendant  was  the  tenant  of  the  plaintiff 

Held , that  the  title  was  put  in  issue  by  such  denial,  and  as  a County 
Court  would  therefore  have  had  no  jurisdiction,  the  costs  should  be  on 
the  scale  of  the  High  Court,  although  the  plaintiff  recovered  only  $75. 

Held , also,  that  the  question  whether  the  title  was  in  issue  must  be 
determined  according  to  the  pleadings,  and  not  according  to  what  took 
place  on  the  trial  or  reference. 


[November  2,  1888. — Armour,  C.  J.] 


Motion  by  the  plaintiff  for  judgment  on  the  report  of  an 
official  referee  assessing  at  $75  the  plaintiff’s  damages  for 
injuries  to  premises  demised  to  the  defendant,  and  for 
costs. 

The  statement  of  claim  alleged  (paragraph  3)  that  the 
defendant  became  and  was  on  a certain  date  a monthly 
tenant  to  the  plaintiff,  and  (paragraph  4)  that  the  plaintiff 
on  a certain  date  terminated  the  tenancy  by  notice,  and 
that  great  injury  was  done  to  the  premises  by  the  de- 
fendant. 

The  statement  of  defence,  inter  aha,  denied  the  allega- 
tions in  paragraph  3 of  the  statement  of  claim. 

The  motion  was  argued  before  Armour,  0.  J.,  in  Court- 
on  the  30ih  October,  1888. 

The  only  question  in  dispute  was  as  to  costs. 

D.  C.  Ross , for  the  plaintiff,  contended  that  the  title  to 
land  was  brought  in  question  by  the  pleadings,  and  there- 
fore, though  the  amount  of  damages  found  was  within  the 
County  Court  jurisdiction,  the  action  could  not  have  been 
entertained  by  that  Court ; and  the  costs  should,  therefore,- 
be  on  the  scale  of  the  High  Court. 

E.  Taylour  English , for  the  defendant,  contra. 
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Armour,  C.  J. — The  title  is  clearly  put  in  issue  by  the 
denial  of  all  the  allegations  in  the  3rd  paragraph  of  the 
statement  of  claim. 

Such  denial  is  equivalent  to  the  pleas  non  demisit  and 
non  tenuit  before  the  Judicature  Act,  the  former  of  which 
clearly  put  the  title  in  issue,  if  indeed  the  latter  did  not 
do  so  too. 

I must  determine  according  to  the  pleadings,  not  accord- 
ing to  what  took  place  on  the  trial  or  reference  : Purser 
v.  Bradburne , 7 P.  It.  18  ; Coulson  v.  O'Connell , 29 

C.  P.  341. 

Judgment  will  be  for  the  amount  found  due  by  the 
referee,  with  full  costs  of  suit. 


Tennant  & Co.  v.  Manhard  & Co. 

j Partnership — J udgment  against  firm — Execution  against  alleged  partner — 
Con.  Rules  756 , 876. 

The  plaintiffs  recovered  judgment  against  the  defendants,  sued  as  a 
partnership  firm,  by  default  of  appearance,  after  service  of  the  writ  of 
summons  upon  M.,  a member  of  the  firm,  and  then  moved  under  Con. 
Rule  876  for  leave  to  issue  execution  upon  such  judgment  against  1)., 
as  a member  of  the  firm,  who  had  appeared.  D.  disputed  his  liabiJity, 
but  upon  his  cross-examination  upon  an  affidavit  filed  on  the  motion, 
such  facts  appeared  as  convinced  the  Master  in  Chambers  that  he  was  a 
general  partner,  and  he  made  the  order  asked  for.  The  Master 
Jleld,  that  the  admissions  of  D.  in  his  cross-examination  justified  the  order 
under  Con  Rule  756,  and  avoided  the  necessity  of  sending  an  issue  to 
be  tried  under  Con.  Rule  876. 

Held , also,  that  Con.  Rule  756  was  applicable  at  this  stage  of  the  cause, 
i.  e.,  after  judgment  obtained  without  pleadings. 

[October  31,  1888. — The  Master  in  Chambers .] 

Motion  by  the  plaintiffs  under  Consolidated  Rule  876,. 
for  leave  to  issue  execution  against  one  Doddridge  as  a 
member  of  the  defendants’  firm,  against  whom  the  plaintiffs 
had  obtained  judgment  upon  default  of  appearance,  after 
service  of  the  writ  of  summons  upon  Manhard,  the  other 
member  of  the  firm. 
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Shepley,  for  the  motion. 

E.  Taylour  English , contra. 

The  Master  in  Chambers. — It  is  new  to  me  to  see  it 
attempted  to  apply  Rule  756  to  a proceeding  after  final 
judgment.  But  the  application  of  it  which  Mr.  Shepley 
has  urged  in  this  case  seems  to  me  to  be  sound.  Manhard 
and  Company  are  sued  in  this  action  in  oheir  partnership 
name,  and  Doddridge  was  served  with  the  writ  of  sum- 
mons as  a partner.  Doddridge  appeared  to  the  action  with 
a memorandum  on  his  appearance  that  he  was  not  a general 
partner,  but  a limited  partner,  and  a statement  that  he  was 
not  a proper  person  to  be  served  for  the  partnership. 

The  plaintiffs  recovered  judgment  without  pleadings 
against  the  partnership,  upon  some  other  service  than  that 
upon  Doddridge. 

The  plaintiffs  have  now  moved  for  an  execution  against 
Doddridge,  under  Rule  876,  as  a member  of  the  firm. 
Doddridge,  before  me,  disputes  his  liability  and  contends  by 
his  counsel  that  I have  no  jurisdiction  to  grant  leave  for 
such  an  execution ; that  I can  only,  under  such  circum- 
stances, send  the  question  of  his  liability  to  be  tried  ; that 
I cannot  myself  decide  it. 

The  record  at  present  stands  as  I have  said, — an  appear- 
ance by  Doddridge  and  a memorandum  such  as  I have 
mentioned,  with  a judgment  for  the  plaintiffs  against 
Manhard  and  Company. 

Upon  this  motion  Doddridge  has  made  an  affidavit, 
upon  which  the  plaintiffs  have  examined  him,  and  it  is 
contended  that  upon  that  examination  Doddridge  is 
proved  to  be  a general  partner.  It  is  shewn,.  I think 
clearly,  by  the  examination,  that  there  are  mis-statements 
in  the  certificate  of  partnership.  There  was  not,  as  therein 
stated,  an  advance  of  $10,000  by  Doddridge — the  advance 
being  chiefly  of  promissory  notes  for,  at  any  rate,  a large 
portion  of  the  amount.  I think  under  the  8th  sec.  of  ch.  129 
R.  S.  O.  (1887)  as  to  limited  partnerships,  that  Mr.  Dod- 
dridge is  a general  partner.  This  is  clear  under  the  decisions. 
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And  Mr.  Shepley  contends  that  Rule  756  is  then  exactly 
applicable.  For  by  its  terms  any  party  to  an  action,  at 
any  stage  thereof,  may  apply  to  the  Court  or  a Judge  for 
such  order  as  he  may,  upon  any  admissions  of  fact  in  the 
examination  of  any  other  party,  be  entitled  to. 

Now  suppose  upon  an  issue  directed,  that  Doddridge’ 
examination,  and  the  matters  of  fact  appearing  on  it,  had' 
been  replied  to  his  denial  that  he  was  a general  partner 
that  would  have  been  a conclusive  answer.  Then,  as  at  the 
present  stage  of  the  cause  the  necessary  facts  appear  by 
the  records  of  the  Court,  upon  his  examination,  to  render 
Doddridge  liable  to  execution,  the  case  seems  to  be  within 
the  words  and  the  spirit  of  Rule  756,  and  the  necessity  of 
sending  an  issue  to  be  tried  is  avoided  by  the  defendant’s 
own  admissions.  Upon  consideration,  this  seems  to  me 
the  natural  meaning  without  any  straining  of  the  language. 

Rule  385  of  the  old  Rules,  as  to  the  entry  on  the  record 
of  the  death,  marriage,  etc.,  of  parties,  or  any  change  of 
interest,  has  been  held  to  apply  to  entries  after  judgment, 
though  the  words  of  the  Rule  do  not  seem  to  point  to  an 
amendment  at  that  stage  so  clearly  as  Rule  756. 

I must  make  the  order  as  asked. 
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Toronto  and  Hamilton  Navigation  Co.  v.  Silcox. 


Jury  notice — Action  to  rescind  contract — R.  S.  0.  cli.  44,  sec.  77 --Parties — 
Joint  contractors. 

The  action  was  brought  to  rescind  a contract  for  the  sale  of  a vessel  by 
the  plaintiffs  to  the  defendant,  on  the  ground  that  the  defendant  had 
failed  to  perform  his  part  of  the  contract,  and  for  damages  for  breach 
of  the  contract  and  for  injuries  to  the  vessel,  which  had  been  delivered 
to  the  defendant,  and  to  restrain  the  defendant  from  dealing  with  it, 
and  for  delivery  up  thereof. 

Held , that  this  was  an  action  over  the  subject  of  which,  before  the 
Administration  of  Justice  Act,  1S73,  the  Court  of  Chancery  had  exclu- 
sive jurisdiction,  and  a jury  notice  was  therefore  improper,  under  sec. 
77  of  the  Judicature  Act,  R.  S.  0.  ch.  44. 

The  defendant  applied  to  add  as  a co-defendant  one  W.,  on  whose  behalf,, 
as  well  as  his  own,  the  defendant  had  made  the  contract  in  question, 
and  who  with  knowledge  of  it  had  ratified  and  adopted  it,  but  who  was 
not  formally  a party  to  it. 

Held , following  Kendall  v.  Hamilton,  4 App.  Cas.  at  p.  513  et  seq.,  that  the 
defendant  had  no  right  to  force  W.  upon  the  plaintiff  as  a defendant, 
in  the  character  of  a joint  contractor. 

Quaere.,  whether  W.  would  have  a right  to  be  brought  in  as  a defendant  on, 
his  own  motion. 

[November  1,  1888.  — The  Master  in  Chambers .] 
[November  10,  1888. — Galt,  C.  J.] 

The  statement  of  claim  in  this  action  alleged  an  agree- 
ment between  the  plaintiffs  and  defendant  for  the  purchase 
of  a steamship  by  the  defendant  from  the  plaintiffs,  and  a 
transfer  and  delivery  of  the  same  to  the  defendant,  but 
that  the  defendant  neglected  to  perform  his  part  of  the 
agreement,  and  still  retained  possession  of  the  vessel ; it 
also  alleged  that  the  vessel  had  been  damaged  by  reason 
of  the  defendants  neglect  and  improper  care ; that  the 
plaintiffs,  before  action,  gave  the  defendant  notice  that 
unless  the  agreement  was  performed  by  him,  they  would 
rescind  it ; and  prayed  that  the  agreement  be  rescinded 
and  cancelled,  and  the  defendant  ordered  to  pay  damages 
for  the  breach  thereof,  and  for  the  injuries  to  the  vessel  i 
and  that  the  defendant  be  restrained  from  dealing  with 
the  vessel;  and  for  delivery  up  thereof. 

The  statement  of  defence  alleged  default  in  the  plaintiffs 
in  not  making  a proper  transfer  of  the  steamship  and  in 
not  carrying  out  the  agreement  in  other  respects ; that  the 
defendant  was  induced  by  false  representations  to  enter 
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into  the  agreement;  that  the  defendant  had  frequently 
told  the  plaintiffs  that  they  could  have  the  vessel  whenever 
they  wanted  it ; and  asked  that  the  defendant  might  be 
relieved  from  the  agreement  and  all  liability  thereon,  upon 
•the  ground  of  false  and  fraudulent  misrepresentations. 

The  plaintiffs  joined  issue  upon  the  defence,  and  the 
•defendant  having  filed  and  served  a jury  notice,  the  plain- 
tiffs moved  to  strike  it  out,  upon  the  ground  that  the 
cause  was  one  over  the  subject  of  which,  before  the 
Administration  of  Justice  Act,  1873,  the  Court  of  Chanceiy 
Jhad  exclusive  jurisdiction:  the  Judicature  Act,  R S.  0. 
(1887)  ch.  44,  sec.  77. 

The  defendant  also  moved  for  leave  to  add  one  Weddell 
as  a party  defendant,  under  the  circumstances  appearing 
in  the  judgment. 

Both  motions  were  argued  before  the  Master  in  Cham- 
bers on  the  31st  October,  1888. 

Hoyles , for  the  defendant. 

Shepley,  for  the  plaintiffs. 

The  Master  in  Chambers. — There  are  two  matters 
here  ; one  as  to  the  jury  notice,  which  the  plaintiffs  seek  to 
set  aside.  I think  this  case  is  within  clause  77  of  the 
Judicature  Act,  and  also  that  all  the  points  in  the  case  are 
far  more  fit  to  be  decided  by  a Judge  than  by  a jury.  It 
is,  at  the  present  juncture  of  circumstances,  one  of  the 
advantages  of  a trial  by  a Judge  that  the  case  can  be  de- 
cided some  ten  weeks  earlier  than  if  tried  by  a jury. 

I think  that  is  a legitimate  consideration  here,  for  the 

• continuance  of  the  present  state  of  things  must  turn  out 
very  injuriously  to  one  or  both  of  the  parties. 

As  to  the  right  of  the  defendant  to  have  added  Weddell 
as  a party  defendant,  there  is  no  doubt  as  to  the  general 
rule,  that  a joint  contractor  sued,  has  the  right  to  have  his 
■ co-contractor  joined  with  him  as  a defendant.  There  is  a 

• case  of  Pilley  v.  Robinson  to  this  effect  in  20  Q.  B.  D.  155  ; 
see  also  the  judgment  of  Lord  Bramwell  in  Scarf  v. 
Jardine,  7 App.  Cas.  at  p.  364. 
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But  this  case  seems  to  be  an  exception  from  the  general 
rule  on  this  point.  The  contract  was  made  between  the 
company  and  Silcox,  the  present  defendant.  The  latter 
now  says  that  Weddell  was  a joint  party  with  him,  though 
not  formally  a party  to  the  contract ; or  rather  he  says, 
what  is  a good  deal  different  from  that,  that  he  made  the 
agreement  on  behalf  of  himself  and  Weddell,  who,  after 
knowing  the  said  agreement,  ratified  and  adopted  the  same. 
But  however  that  may  be,  Kendall  v.  Hamilton , 4 App. 
Cas.  at  pages  513  et  seq.,  is  cited,  and  the  judgment  of' 
Earl  Cairns  there  treats  of  this  very  case,  of  one  person 
entering  into  a contract  in  his  own  name  merely,  for 
himself  and  as  agent  for  others,  and  holds  that  the  party 
on  the  other*  side  of  such  a contract  has  the  absolute 
right  in  suing  on  it.  to  treat  the  contracting  party  as  the 
sole  party,  notwithstanding  the  fact  that  there  was  another 
party  behind  jointly  interested  with  the  party  who  made 
the  contract. 

It  is  important  in  these  motions  to  add  or  strike  out 
parties,  to  consider  who  it  is  that  makes  the  application. 
Here  the  plaintiffs  do  not  seek  to  add  Weddell : the 
plaintiffs  would  have  a right  to  do  so,  but  they  object  to  its 
being  done  ; they  are  content  with  their  remedy  against 
Silcox.  Possibty  Weddell  might  have  a right  to  be  brought 
in  as  defendant,  but  this  is  doubtful,  and  Weddell  is  not 
moving.  Then  Kendall  v.  Hamilton  shows  that  the  defen- 
dant has  no  right  to  force  Weddell  on  the  plaintiffs  as  a 
defendant,  as  a joint  contractor  with  the  defendant,  under 
the  circumstances  that  the  defendant  himself  discloses. 

So  I must  refuse  this  motion  to  add  Weddell. 

The  defendant  appealed  from  this  decision  both  as  to  the- 
jury  notice  and  as  to  the  addition  of  Weddell  as  a party. 

The  appeal  was  argued  in  Chambers  on  10th  November,. 
1888,  by  the  same  counsel  who  appeared  before  the  Master. 

Galt,  C.  J.,  dismissed  the  appeal,  with  costs  to  the 
plaintiffs  in  any  event. 
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Kean  y.  Edwards. 

Award — Appeal  from— Time — Trinity  Term. 

An  award  must  be  moved  against  within  the  term  following  its  publication,. 

or  within  the  period  which  such  term  formerly  occupied. 

And  when  the  term  has  been  abolished,  where  an  award  was  published 
on  the  1 3th  August,  1888,  notice  of  appeal  dated  7th  September,  1888, 
but  not  served  till  10th  September,  1888,  was 
Held , too  late,  and  the  appeal  was  dismissed. 

[November  13,  1888. — Armour , C.  J.] 

Appeal  by  the  defendant  from  an  award  made  and 
published  on  the  13th  August,  1888. 

Notice  of  appeal  dated  7th  September,  1888,  was  served 
on  the  10th  September,  returnable  on  the  11th  September. 

What  would  formerly  have  been  Trinity  Term  ended  on 
the  8th  September. 

The  appeal  was  several  times  enlarged,  and  finally  came 
on  for  hearing  on  the  2nd  November,  1888,  before 
Armour,  C.  J.,  in  Court,  when 

Lash,  Q.  C.,  and  Kean,  for  the  plaintiff,  objected  that 
the  appeal  was  too  late,  notice  not  having  been  served 
within  the  next  term  after  the  publication  of  the  award, 
citing  R.  S.  0.  (1877)  ch.  39,  sec.  11 ; R.  S.  0.  (1887) 
ch.  41,  sec.  56  ; lie  Moyle  and  Kingston,  43  U.  C.  R.  307 
Pardee  v.  Lloyd , 5 A.  R.  1 ; Smith  v.  Parkside  Mining 
Co.,  6 Q.  B.  D.  67. 

Pepler,  in  answer  to  the  objection,  submitted  : (1)  that 
enlargements  of  the  appeal  waived  the  objection  ; (2)  that 
as  Long  Vacation  does  not  now  end  till  the  1st  September, 
Trinity  Term  does  not  now  begin  till  the  first  Monday  in 
September  ; and  ( 3)  that  the  notice  of  motion  being  dated 
on  the  7th  September,  the  initiation  of  the  complaint  was 
in  time  ; and  he  also  asked  to  have  the  time  extended. 
He  referred  to  Be  Midland  K W.  Co.  and  Kerning,  4 D. 
& L.  788  ; Re  Wheeler  and  Murphy,  2 P.  R.  32 ; Sherry  v. 
Oke,  3 Dowl.  349  ; Pardee  v.  Lloyd,  26  Gr.  374. 
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Judgment  was  delivered  on  the  13th  November,  1888. 


Armour,  C.  J. — The  objection  that  the  motion  to  set 
aside  the  award  herein  was  not  made  in  time,  must  prevail, 
and  the  motion  must  be  dismissed  with  costs  ; but,  as  the 
objection  might  and  should  have  been  taken  on  the  return 
of  the  motion,  only  such  costs  will  be  taxed  as  were 
incurred  up  to  the  return  of  the  motion. 


White  y.  Ramsay. 

Action  for  recovery  of  land — Joinder  of  other  causes  of  action — Con. 

Rule  341. 

The  plaintiff,  without  leave,  joined  other  causes  of  action  in  an  action  for 
the  recovery  of  land,  contrary  to  Con.  Rule  341. 

Upon  a motion  by  the  defendant  to  set  aside  the  writ  of  summons,  the 
Master  in  Chambers  made  an  order  for  the  amendment  of  the  writ  by 
striking  out  the  portion  of  the  indorsement  containing  the  other  claims, 
upon  payment  of  costs. 

Robertson,  J.,  on  appeal,  upheld  the  Master’s  order. 

[October  10,  1888. — Robertson , J.] 

This  was  an  appeal  by  the  defendant  from  an  order 
made  by  the  Master  in  Chambers,  bearing  date  3rd  Sep- 
tember, 1888,  allowing  the  plaintiff  to  amend  his  writ  of 
summons  by  striking  out  the  claim  for  damages  for  con- 
version of  goods,  &c.,  and  the  claim  for  damages  for 
assault,  from  the  indorsement  of  claim  thereon. 

The  writ  was  indorsed  as  follows  : The  plaintiff’s  claim 
is  to  recover  possession  of  the  south-west  quarter  of  lot  26, 
concession  one,  in  the  township  of  Oro,  in  the  county  of 
Simcoe  ; and  for  mesne  profits,  and  for  an  account  of  rents, 
and  for  damages  $500  for  the  conversion  by  the  defen- 
dant of  the  goods  and  chattels  of  the  plain tifi ; and  for 
damages  for  assault  $500. 


WHITE  V.  RAMSAY. 


627 


■xii.] 

The  order  appealed  from  was  made  upon  the  return  of  a 
motion  by  the  defendant  to  set  aside  the  writ  of  summons, 
Aipon  the  ground  that  the  plaintiff  had,  contrary  to  Con. 
Rule  341,  joined  in  one  action  a claim  for  the  recovery  of 
land  and  other  claims,  without  leave. 

Hoyles,  for  the  defendant  (appellant.) 

C.  J.  Holman , contra. 

The  following  authorities  were  referred  to  besides  those 
mentioned  in  the  judgment;  Weller  v.  Proctor , 11  P.  R. 
323;  White  v.  Galbraith , 12  P.  R.  513;  Arch.  Practice, 
14th  ed.,  vol.  ii.,p.  1207. 

Robertson,  J. — On  general  principles,  I cannot  see  why 
this  amendment  should  not  be  allowed.  Rules  10  and  474, 
O.  J.  A.,  (now  consolidated  in  Rule  444)  allow  the  Court, 
-or  a Judge  at  any  time,  on  such  terms  as  may  seem  just, 
to  amend  any  deject  or  error  in  any  proceedings , Ac.  The 
.amendment  was,  therefore,  justified  under  the  foregoing, 
and  the  Master  ordered  it  on  payment  of  $8  costs  to 
the  defendant’s  solicitor. 

Mr.  Hoyles  cited  In  re  Pilcher , Pilcher  v.  Hinds , 
11  Ch.  D.  905  ; but  that  is  not  an  authority.  There  the 
plaintiff,  after  having  improperly  misjoined  several  causes 
of  action  with  the  one  for  the  recoverv  of  land,  and  after 
the  service  of  the  writ,  and  after  an  appearance  entered 
by  the  defendant,  took  out  a summons  “ to  continue  the  ac- 
tion in  its  present  form,” — in  other  words,  after  having  com- 
mitted the  irregularity,  he  came  to  the  Judge  and  asked 
for  leave  to  perpetuate  that  irregularity,  or  to  be  granted 
■what  he  had  himself  done  without  leave*  contrary  to  the 
•rules  of  practice.  The  Judge,  and  afterwards  on  appeal, 
the  Court  (Jessel,  M.  RM  James  and  Brett,  L.JJ.,)  held 
that  he  was  too  late — that  is,  too  late  to  ask  for  leave  to 
join  the  several  causes  in  the  one  action. 

In  Mcllhargey  v.  McGinnis,  9 P.  R.  157,  Wilson,  C.  J., 
struck  out  an  amendment  in  a statement  of  claim  in  an 
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action  for  the  recovery  of  land  after  statement  of  defence 
delivered,  by  which  the  plaintiff  sought  and  prayed  for  a 
foreclosure  as  mortgagee,  holding  that  the  plaintiff  should 
have  applied  before  action  for  leave,  &c.,  and  not  have 
waited  until  he  discovered  that  it  was  desirable  in  the 
alternative  to  have  the  right  to  foreclose,  after  the  defendant 
set  up  and  prayed  that  a certain  lease  might  be  declared  a 
mortgage,  and  that  they,  the  defendants,  might  be  allowed 
to  redeem  the  plaintiff  at  the  expiration  of  five  years  from 
the  date  of  lease.  And  in  his  judgment  he  refers  to  In 
re  Pilcher  as  an  authority  for  so  holding,  and  in  my  judg- 
ment rightly  too,  for  this  reason,  that  the  plaintiff  was  by 
his  amendment  trying  to  do  what  he  could  only  do  after 
having  obtained  leave  in  the  first  instance,  &c. ; so  that 
neither  of  these  cases  supports^  the  appellant’s  contention.. 

MulJcern  v.  j Doerlcs,  51  L.  T.  N.  S.  429,  was  an  action 
to  recover  lands,  with  which  the  plaintiff  improperly 
joined  other  causes  without  leave.  The  defendant  appeared 
and  took  out  a summons  to  strike  out  the  claim  for  posses- 
sion of  the  land,  or  in  the  alternative,  the  other  claims,  on 
the  ground  that  leave  had  not  been  given,  &c.  The  Mas- 
ter refused  the  application  and  gave  plaintiff  leave  to  join 
them  ; and  on  appeal,  Denman,  J.,  affirmed  the  decision. 
The  defendant  appealed,  and  the  Court  (Huddleston,  B., 
and  Hawkins,  J.,)  dismissed  the  appeal,  on  the  ground  that 
the  defendant  had  taken  a fresh  step  by  entering  an  ap- 
pearance ; so  that  it  is  a mere  irregularity. 

In  Wilmott  v.  Freehold  Co.,  51  L.  T.  N.  S.  552,  the 
plaintiff  joined  several  causes  of  action  in  an  action  to 
recover  land  without  leave  ; and  the  defendant  set  up 
the  irregularity  by  way  of  defence,  and  on  an  applica- 
tion to  strike  out  that  part  of  the  defence,  Bacon,  V. 
C.,  dismissed  the  application  with  costs  ; the  plaintiff 
appealed,  and  the  appeal  was  dismissed;  but  Baggallay, 
L.  J.,  said  : “ I think  this  is  a case  in  which  the  plaintiff 
ought  to  have  leave  to  amend,  subject  to  the  payment  of 
costs.”  So  that,  had  this  been  an  application  like  the  one 
before  the  Master  to  set  aside  the  writ  of  summons,  I think 
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the  Court  would  have  allowed  the  plaintiff  to  amend  by 
striking  out  the  objectionable  claims  on  payment  of  costs.. 

Mr.  Holman  cites,  among  other  cases,  Musgravev.  Stevens , 
W.  N.  1881,  p.  163.  There,  the  application  was  after  the 
writ  had  issued  claiming  an  injunction  to  restrain  from 
removing  hay,  straw,  &c.,  and  after  service  on  the  de- 
fendants and  one  of  them  had  appeared,  and  after  the  plain- 
tiff had  obtained  an  interim  injunction,  which  had  been 
extended  to  the  trial,  and  was  for  leave  to  amend  the  writ 
by  adding  a claim  to  recover  possession  of  his  farm  for 
breaches  of  covenant  contained  in  the  lease ; but  Chitty,  J., 
refused,  considering  himself  bound  by  In  re  Pilcher,  and 
afterwards  on  appeal,  before  Jessel,  M.  R.,  Baggaliay  and 
Lush, L.JJ., the  appeal  was  disallowed,  but  the  Master  of  the 
Rolls  said,  that,  although  the  application  was  made  under 
Order  XVII.,  Rule  2,  which  is  general  as  to  amendments, 
and  was  wide  enough,  yet  “ the  plaintiff  must  make  a very 
special  cause  for  amendment  after  service  of  the  writ.  In 
the  present  case  no  special  case  had  been  made,  and  there 
was  no  reason  why  the  plaintiff*  should  not  commence 
a separate  action.’’  And  Mr.  Holman  argued  therefrom, 
that  on  making  out  a special  case,  leave  would  be  given 
to  amend  as  prayed.  This  does  not  support  the  defen- 
dant’s contention,  because  there  the  plaintiff  was  asking 
leave  to  amend  by  adding  the  cause  of  action,  whereas  in 
the  case  before  me,  the  leave  is  asked  to  amend  by 
striking  out  the  causes  of  action  improperly  joined. 

On  the  whole  case,  and  in  view  of  the  rules  as  regards 
amendment,  I cannot  see  why  the  plaintiff  should  not  be 
allowed  to  do  what  the  Master  has  ordered.  Supposing,  for 
argument  sake,  that  after  he  had  issued  the  writ,  he  had 
applied  to  amend  by  striking  out  the  objectionable  claims  ? 
I take  it  that  the  Court  or  a Judge  would  have  permitted 
the  amendment  on  an  ex  parte  application.  What  difference 
then  is  there  in  allowing  it,  when  the  defendant  makes  an 
application  to  set  aside  the  writ  ? In  my  judgment,  it  is 
within  the  province  of  the  Master  to  allow  the  amendment 
“ on  such  terms  as  to  costs  or  otherwise  as  to  him  may 
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seem  just and  I do  not  see  the  justice  of  involving  the 
plaintiff  in  the  extra  expense  of  commencing  a new  action, 
which  would  be  the  effect  of  granting  the  defendant’s 
motion. 

The  cases  cited  by  Mr.  Hoyles,  in  my  judgment,  are  all 
distinguishable  from  the  one  now  under  consideration,  and 
are  not  therefore  authority  in  favour  of  the  defendant’s 
contention. 

I am,  therefore,  of  opinion  that  the  appeal  should  be 
dismissed  with  costs. 


Colter  v.  McPherson. 

Discovery — Malicious  prosecution — Investigation  of  transactions  between 
the  plaintiff  and  a third  person. 

In  an  action  for  damages  for  falsely  and  maliciously  and  without  reason- 
able and  probable  cause  preferring  a charge  of  perjury,  and  also  a 
charge  of  obtaining  a valuable  security  by  false  pretences,  the  defence 
averred  that  the  plaintiff  and  one  J.  conspired  together  to  obtain  two  pro- 
missory notes  from  the  defendant  by  false  pretences  ; that  the  plaintiff 
first  visited  the  defendant,  and  by  fraud  and  falsehood  induced  him  to 
enter  into  a contract  to  purchase  certain  hayforks,  and  that  J.  followed 
him  in  course  of  time,  in  pursuance  of  their  fraudulent  scheme,  and  by 
fraud  and  falsehood  and  false  pretences  obtained  the  notes. 

Held,  that  upon  examination  of  the  plaintiff  for  discovery  the  defendant 
should  be  permitted  to  inquire  into  the  dealings  between  the  plaintiff 
and  J.,  fully  and  freely  to  ascertain  whether  J.  and  the  plaintiff  were 
acting  in  concert,  and  whether  any  false  pretence  made  by  J.  was  in 
fact  a false  pretence  by  the  plaintiff,  and  for  this  purpose  might  inves- 
tigate all  sales  of  forks  made  by  the  plaintiff  or  J.,  or  either  of  them, 
under  any  agreement  or  arrangement,  and  the  history  of  all  notes 
received  in  carrying  out  such  sales,  and  of  all  entries  in  the  plaintiff’s 
bill  books,  and  all  other  books  relating  to  such  transactions. 

[September  21,  1888. — Rose , J.] 

A motion  was  made  at  the  1888  Spring  Sittings  for  trials 
at  Brantford,  before  the  presiding  Judge  as  a Judge  in  Cham- 
bers, to  obtain  an  order  reversing  an  order  of  the  Master 
in  Chambers  dismissing  the  action  with  costs,  on  the 
ground  of  the  plaintiff’s  refusal  to  answer  certain  questions 
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on  his  examination  for  discovery.  An  order  was  also  asked 
to  reinstate  the  action,  and  place  it  on  the  cause  list  for 
trial. 

As  it  appeared  that  the  refusal  was  bond  fide,  on  the 
advice  of  counsel,  Rose,  J.,  the  presiding  Judge,  was  of 
opinion  that  the  order  should  be  reversed,  and  the  action 
placed  upon  the  cause  list  for  trial  at  that  sittings,  being 
the  position  of  the  cause  when  the  order  was  made,  but 
reserved  the  question  whether  the  plaintiff  was  bound  to- 
answer  the  questions  so  put  to  him. 

Osier,  Q.  C.,  for  the  plaintiff. 

Ermatinger,  Q.  C.,  for  the  defendant. 

Judgment  was  subsequently  delivered,  21st  September,. 
1888,  as  follows : 

Rose,  J. — The  statement  of  claim  sets  out  two  causes  of 
action,  viz. : 

1.  “ Falsely  and  maliciously  and  without  reasonable  and 
probable  cause,”  preferring  a charge  of  forgery. 

2.  Falsely,  &c.,  preferring  a charge  of  obtaining  a valu- 
able security  by  false  pretences. 

The  statement  of  defence,  among  other  things,  avers- 
that  the  plaintiff  and  one  Jones  conspired  together  to  obtain 
two  promissory  notes  from  the  defendant  by  false  pre- 
tences; that  the  plaintiff*  first  visited  the  defendant,  and 
by  fraud  and  falsehood  induced  him  to  enter  into  a contract 
to  purchase  certain  hay  forks,  and  that  Jones  followed  him. 
in  course  of  time,  in  pursuance  of  their  fraudulent  scheme, 
and  by  fraud,  falsehood,  and  false  pretences,  obtained  the 
notes. 

The  pleadings  shew  that  the  plaintiff  was  acquitted  of 
both  charges. 

Upon  examination  for  discovery  the  plaintiff,  under  ad- 
vice of  counsel,  refused  to  exhibit  any  entries  in  his  bill 
book  relating  to  any  notes  received  from  Jones  for  the  sale 
of  forks, except  the  notes  obtained  from  the  defendant,  or  to- 
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answer  any  questions  as  to  his  dealings  in  connection  with 
Jones  in  selling  hay  forks  to  other  persons  than  the  defen- 
dant. 

The  plaintiff, of  course,  cannot  be  relieved  from  answering 
the  questions  on  the  ground  of  subjecting  himself  to  criminal 
prosecution,  for  he  has  already  been  tried  and  acquitted. 

It  is  of  the  utmost  consequence  to  the  defendant  to  be 
able  to  establish  that  the  plaintiff*  and  Jones  were  working 
in  concert,  and  that  in  fact  each  was  the  agent  of  the  other 
in  making  the  representations  complained  of. 

If  the  evidence  will  sustain  the  charge  of  the  notes 
having  been  obtained  by  a false  pretence,  and  it  is  shewn 
that  Jones  made  the  false  pretence  at  the  instance  of  and 
in  privity  with  the  plaintiff,  so  that  the  plaintiff  might 
obtain  the  notes,  and  if  the  plaintiff  did  obtain  the 
notes,  as  is  alleged,  it  is  clear  that  the  false  pretence  made 
by  Jones  was,  in  law,  a false  pretence  made  by  the  plain- 
tiff ; and  the  plaintiff  might  well  have  been  convicted  of 
obtaining  the  notes  by  a false  pretence  : see  Regina  v. 
Butcher , 8 Cox  C.  C.  77,  and  Regina  v.  Kerrigan,  9 Cox 
C.  C.  441. 

The  defendant  should,  in  my  opinion,  be  permitted  to 
enquire  into  the  dealings  oetween  the  plaintiff  and  Jones 
fully  and  freely,  to  ascertain  whether  Jones  and  the  plain- 
tiff were  acting  in  concert,  and  whether  any  false  pretence 
made  by  Jones  was  in  fact  a false  pretence  b}T  the  plaintiff. 
And  for  this  purpose,  I think,  he  may  investigate  all  sales 
of  forks  made  by  them,  or  either  of  them,  under  any  agree- 
ment or  arrangement  between  them,  and  the  history  of  all 
notes  received  in  carrying  out  such  sales,  and  have  dis- 
covery of  the  entries  in  the  plaintiff’s  bill  books  and  all 
other  books  relating  to  such  transactions. 

The  investigation  of  transactions  with  others  than  the 
defendant  may  throw  much  light  on  the  transaction  with 
the  defendant  and  shew  whether  or  not  the  whole  scheme 
(if  any)  was  or  was  not  bottomed  in  fraud. 

Although  the  plaintiff  has  been  acquitted,  the  defendant 
must  have  an  opportunity  to  shew  reasonable  and  probable 
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cause,  if  such  existed,  and,  if  he  can,  the  truth  of  the 
charge. 

I have  not  examined  the  statement  of  defence  critically 
to  discover  whether  it  sufficiently  avers  an}^  false  pretence  ; 
for  it  may  be  that,  if  there  has  been  fraud,  the  evidence 
will  be  stronger  than  the  pleading. 

And  if,  while  technically  there  has  been  neither  forgery 
nor  false  pretence,  there  has  been  fraud,  I think,  in  the  inter- 
ests of  justice,  there  should  be  a full  investigation  of  the 
plaintiff’s  conduct,  so  that  the  jury  may  know  what  manner 
of  person  he  is  who  comes  before  them  asking  for  damages. 

If  he  be  an  honest,  fair  dealing  man,  I am  doing  him  no 
injury  in  giving  him  an  opportunity  of  explaining  what 
may  appear  equivocal,  and  if  the  defendant  has  been  de- 
frauded, I should  afford  him  every  opportunity  of  defending 
himself  against  a claim  for  damages  by  the  person  who  has 
defrauded  him. 

The  plaintiff  must  attend  to  be  further  examined  at  his 
own  expense,  and  failing  so  to  do,  the  action  must  be  dis- 
missed with  costs. 

There  will  be  no  costs  of  this  motion,  as  the  defendant 
has  been  unsuccessful  in  sustaining  the  order  of  the  learned 
Master. 


634. 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


Betts  v.  Grand  Trunk  R.  W.  Co. 

Discovery — Production  of  documents — Bailway  accident — Report  and 
evidence  on  investigation. 

[November  13,  1888. — The  Court  oj  Appeal .] 

An  appeal  by  the  defendants  from  the  order  of  the- 
Common  Pleas  Divisional  Court,  12  P.  R.  86,  was  argued 
before  the  Court  of  Appeal  on  the  21st  May,  1888. 

Osier , Q.  C.,  for  the  appellants. 

Robinson , Q.  C.,  and  Shepley,  for  the  respondent. 

On  the  13th  November,  1888,  the  Court  delivered  judg- 
ment dismissing  the  appeal  and  affirming  the  judgment  of 
the  Court  below,  substantially  on  the  same  grounds. 

Osler,  J.  A.,  referred  to  Woolley  v.  North  London  R.W . 
Co.,  L.  R.  4 C.  P.  602  ; Lyell  v.  Kennedy,  27  Ch.  D.  1, 
especially  remarks  at  pp.  18,  19,  and  31 ; and  Kyshe  v. 
Holt , W.  N.  1888,  p.  128,  in  addition  to  the  cases  cited  in 
the  judgment  appealed  from. 


XII.] 


RE  SMART. 


635' 


Re  Smart,  Infants. 


Infants — Custody — Habeas  corpus — Petition — Amendment — Con.  Rule 
— Appeal — Waiver. 

The  order  of  the  Chancery  Divisional , Court,  12  P.  R.  435,  affirmed  on 
appeal. 

Held , that  the  infants’  father  had  waived  his  right  to  appeal  from  the 
order  directing  the  filing  of  a petition  by  having  complied  with  such 
order. 

Sernble,  but  for  the  waiver,  the  appeal  of  the  father  must  have  succeeded  ; 
for  the  power  given  by  Rule  474,  Ontario  Judicature  Act,  (Con.  Rule 
444),  is  to  amend  any  defects  or  errors,  not  to  compel  a litigant  to  adopt 
a different  form  of  remedy  for  one  which  is  in  itself  competent  and 
regular. 

[November  13,  1888. — The  Court  of  Appeal .] 

Appeal  by  the  mother  of  the  infants  from  the  order  of 
the  Chancery  Divisional  Court,  12  P.  R.  435,  in  so  far  as 
it  varied  the  order  of  Ferguson,  J.,  12  P.  R.  312,  by  direct- 
ing that  the  habeas  corpus  should  run  concurrently  with 
the  petition,  and  be  disposed  of  with  it. 

Cross-appeal  by  the  father  of  the  infants  from  the  order 
of  the  Divisional  Court,  so  far  as  it  affirmed  the  order  of 
Ferguson,  J.,  directing  the  filing  of  the  petition.. 

The  appeal  and  cross-appeal  were  argued  together  on  the 
22nd  September,  1888,  before  Hagarty,  C.J.O.,  Burton, 
Patterson,  and  Osier,  JJ.A. 


S.  H.  Blake,  Q.C.,  and  H.  Cassels,  for  the  mother. 

J.  Maclennan , Q.C.,  and  J.  K.  Kerr,  Q.C.,  for  the  father.. 

On  the  13th  November,  1888,  the  judgment  of  the  Court 
was  delivered  by 

Osler,  J.A. — A writ  of  habeas  corpus  was  issued  on  the 
application  of  David  Smart,  the  father  of  the  three  infant 
children  above  named,  directed  to  their  mother,  Emily 
Ardelia  Smart,  commanding  her  to  produce  them,  together 
with  the  day  and  cause  of  their  detention,  before  the  pre- 
siding Judge  in  Chambers  of  the  Chancery  Division,  on 
Friday,  the  25th  June,  1886. 
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In  September,  1886,  a return  was  made  to  the  writ 
setting  forth  certain  agreements  between  the  husband  and 
wife,  under  which  the  custody  of  the  children  had  been 
committed  to  the  latter,  and  their  care,  maintenance,  and 
education  assumed  bv  her ; and  further  alleging  that  the 
husband  by  reason  of  his  habits  of  lift;,  &c.,  was  an  unfit 
and  improper  person  to  be  entrusted  with  the  custody  of 
the  children,  who  would  suffer  both  in  their  persons  and 
estates  if  they  were  transferred  to  him. 

Several  circumstances  were  set  forth  in  the  return  in 
support  of  the  latter  allegation. 

There  would  appear  to  have  been  a demurrer  to  or  a mo- 
tion against  the  return,  as  we  find  in  the  appeal  book  an  order 
made  on  the  8th  November,  1886,  in  Chambers,  adjudging 
and  declaring  the  return  to  be  sufficient  and  good  in  law, 
and  ordering  that  the  truth  of  the  matters  alleged  therein 
should  be  tried  upon  viva  voce  evidence  at  the  time  and 
place  thereafter  appointed,  pursuant  to  the  usual  practice 
for  the  trial  of  actions  * 

The  matter  afterwards  came  on  for  trial  before  Mr.  Jus- 
tice Ferguson,  on  a day  fixed  by  him  for  the  purpose. 

After  it  had  been  partially  heard,  the  learned  Judge 
expressed  the  opinion  that  the  matters  in  question  could 
be  more  conveniently  dealt  with  and  disposed  of  upon 
a petition  fo»*  the  custody  of  the  infants,  and  the  following 
order  was  thereupon  made  : f 

(2)  This  Court  doth  order  that  the  matters  in  dispute 
herein  be  brought  before  the  Court  by  way  of  petition  by 
the  applicant  herein,  and  that  no  further  proceedings  be 
taken  under  the  writ  of  habeas  corpus. 

(3)  And  this  Court  doth  farther  order  that  the  costs  of 
this  matter,  other  than  those  already  disposed  of,  be  reserved 
to  be  disposed  of  with  the  costs  of  the  said  petition,  if  one 
be  presented,  and  if  no  such  petition  be  presented,  the  said 
costs  are  hereby  reserved  to  be  disposed  of  upon  application 
of  either  party. 

* See  11  P.  R.  482. 

+ See  12  P.  R.  312. 
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(4)  And  this  Court  doth  further  order  that  in  the  event 
of  such  petition  being  presented,  the  respondent  be  at 
liberty  to  file  a formal  answer  thereto,  and  the  petitioner 
to  file  a reply  thereto. 

(5)  And  this  Court  doth  further  order  that  the  evidence, 
examinations,  and  other  proceedings  taken  herein  be  used 
and  admitted,  so  far  as  they  are  evidence,  as  evidence  upon 
the  said  petition  and  as  if  taken  thereunder. 

(6)  And  this  Court  doth  further  order  that  in  the  event 
of  the  said  petition  being  filed,  no  objection  shall  be  taken 
to  the  jurisdiction  by  the  respondent,  Emilie  Ardelia  Smart, 
on  the  ground  that  the  said  infants  are  not  wards  of  this 
Court. 

(7)  And  this  Court  doth  further  order  that  the  proceed- 
ings herein  under  the  writ  of  habeas  corpus  are  to  con- 
tinue and  to  be  considered  pending  until  ten  days  after 
the  presentation  of  the  said  petition,  or  this  Court  make 
further  order. 

The  applicant  for  the  writ  of  habeas  corpus  appealed 
from  this  order  to  a Divisional  Court  of  the  Chancery 
Division  on  several  grounds,  and  that  Court  varied  the 
order  by  directing  that  the  writ  should  remain  in  force, 
and  that  the  questions  for  trial  under  the  return  thereto 
should  be  tried  at  the  same  time  and  place  as  the  questions 
under  the  petition.* 

From  this  judgment  the  present  appeal  is  brought ; the 
appellant,  Mrs.  Smart,  contending  that  the  learned  trial 
Judge  had  an  absolute  discretion  to  decide  as  to  the  man- 
ner in  which  the  matters  in  dispute  should  be  investigated 
before  him,  and  that  his  order,  therefore,  should  not  have 
been  interfered  with,  and  that  the  effect  of  the  order  of 
the  Divisional  Court  was  to  complicate  and  embarrass  the 
trial. 

The  order  of  the  learned  Judge  at  the  trial  was  said  on 
the  argument  to  have  been  made  in  pursuance  of  Rule 
474,  0.  J.  A.  (Consol.  Rule  444),  but,  we  think,  goes  far 
beyond  anything  which  that  Rule  or  Rule  155  authorizes. 


hSee  12  P.  R.  435. 
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It  was  not  an  amendment  of  the  respondent’s  proceed- 
ing, but  the  compulsory  substitution  therefor  of  one  of  a 
wholly  different  nature,  to  which,  as  the  appellant  argues, 
she  would  have  had  an  answer,  not  open  to  her  on  the 
habeas  corpus , and  which  she  desired  to  set  up. 

It  was  the  right  of  the  respondent,  however,  to  deter- 
mine by  what  form  of  proceeding  he  would  invoke  the 
assistance  of  the  Court,  and  it  would  be  an  extraordinary 
exercise  of  the  powers  of  amendment  or  of  directing  a 
special  mode  of  trial,  to  compel  him  to  abandon  a remedy 
deliberately  chosen  by  him,  and  compel  him  to  adopt  one 
which  for  any  reason  he  might  deem  less  advantageous  ta 
himself  or  more  so  to  his  adversary. 

The  power  given  by  the  Rule  is  to  amend  any  defects 
or  errors , not  to  compel  a litigant  to  adopt  a different 
form  of  remedy  for  one  which  is  in  itself  competent  and 
regular. 

If  facts  existed  which  might  entitle  the  respondent  to 
retain  the  custody  of  the  children,  but  which,  notwith- 
standing the  return  and  the  judgment  of  the  Court  in  favour 
of  its  sufficiency,  she  could  not  rely  upon  as  an  answer 
to  the  demand  of  the  father  under  the  writ  of  habeas 
corpus,  she  was  not  precluded  from  presenting  them  upon 
an  independent  application  on  her  own  behalf,  as  was  done 
in  Andrews  v.  Salt,  L.  R.  8 Ch.  622. 

For  these  reasons  we  should  have  been  of  opinion  that 
we  ought  to  rescind  the  order  made  at  the  trial,  had  it  not 
appeared  on  the  argument  that  the  respondent  had  so  far 
acquiesced  in  it  as  to  present  the  petition  thereby  directed. 

The  Court  had  jurisdiction  to  entertain  such  a petition, 
although  not  presented  in  a cause,  and  although  no  property 
is  concerned,  and  the  infants  are  not  wards  of  Court ; 
Simpson  on  Infants,  133;  Be  Spence , 2 Phill.  217,252; 
and  having  presented  it,  we  do  not  see  on  what  principle 
it  is  now  open  to  the  respondent  to  complain  of  the  order ; 
and  this  disposes  of  the  cross-appeal.* 

* The  same  rule  was  applied  in  International  Wrecking  Co.  v.  Lobb,  12 
P.  R.  207. 
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Then  as  to  the  appeal,  it  appears  to  us  to  be  a most 
unnecessary  one.  The  petition  and  habeas  corpus  are 
both  before  the  learned  trial  Judge,  and  his  power  to 
interpose  on  behalf  of  the  infants  or  their  mother,  if  more 
unfettered  in  one  form  of  proceeding  than  the  other,  a 
question  which  we  do  not  now  find  it  necessary  to  decide, 
is,  at  all  events,  co-extensive  with  the  scope  of  the  more 
elastic  of  the  two.  They  are  directed  to  be  tried  together 
and  must  be  disposed  of  together,  and  it  has  not  been 
shewn  that  any  substantial  difficulty  or  complication  is 
likely  to  arise  in  doing  so. 

We  think  the  appeal  should  also  be  dismissed. 

Appeal  and  cross-appeal  dismissed  with  costs. 


Irwin  & Co.  v.  Brown. 


Counter-claim — Defence — Reply — Jurisdiction  of  Court — Foreign  defend- 
ant— Assets  in  jurisdiction — Con.  Rule  271. 

A counter-claiming  defendant  is  not  a plaintiff  in  an  action  ; nor  is  a coun- 
ter-claim an  action. 

The  defence  of  the  plaintiff  to  a counter-claim  is  technically  the  plaintiff’s 
reply,  notwithstanding  Con.  Rule  379,  and  there  can,  without  leave,  be 
no  further  pleading  by  the  defendant  but  a joinder  of  issue. 

To  a counter-claim  against  the  plaintiff,  who  lived  out  of  Ontario,  seeking 
the  recovery  of  a debt  contracted  out  of  Ontario,  the  plaintiff  pleaded 
that  the  Court  had  no  jurisdiction,  and  the  defendant  replied,  without 
obtaining  leave,  that  the  plaintiff  had  assets  in  Ontario  to  the  value  of 
$200. 

Held,  that  this  reply,  even  if  leave  were  obtained,  was  bad,  because 
sub-sec.  (e.)  of  Rule  45,  0.  J.  A.,  has  not  been  incorporated  in  the 
Consolidated  Rules.  See  Con.  Rule  271. 

[November  17,  1888. — The  Master  in  Chambers.'] 


Motion  by  the  plaintiffs  to  strike  out  paragraph  2 of 
the  defendant’s  reply  to  the  plaintiffs’  answer  to  the  defen- 
dant’s counter-claim. 
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The  plaintiffs  lived  out  of  the  jurisdiction,  and  brought 
this  action  for  a debt  alleged  to  be  due ; the  defendant 
counter-claimed  against  the  plaintiffs  also  in  respect  of  a 
debt,  which  arose  entirely  out  of  the  Province  of  Ontario  r 
the  plaintiff  answered  pleading  to  the  jurisdiction  of  the 
Court ; and  the  defendant  replied  (paragraph  2)  that  the 
plaintiff  had  assets  in  Ontario  to  the  amount  of  $200. 

The  motion  wras  argued  16th  November,  1888. 

W.  M.  Douglas , for  the  motion. 

Douglas  Armour,  contra. 

Judgment  was  delivered  on  the  17th  November,  1888. 

The  Master  in  Chambers. — A counter-claiming  defen- 
dant is  not  a plaintiff  in  an  action,  nor  is  a counter-claim 
an  action.  This  is  quite  settled,  under  the  English  Rules,, 
by  the  opinions  of  many  Judges.  Section  2 of  the  Judica- 
ture Act  declares  that  a plaintiff  “ shall  include  every  per- 
son asking  any  relief  (otherwise  than  by  wray  of  counter- 
claim as  a defendant)  against  any  other  person  by  any 
form  of  proceeding,  whether  the  same  be  taken  by  action, 
suit,  petition,  motion,  summons,  or  otherwise.” 

See  Lewin  v.  Trimming , 21  Q.  B.  D.  230,  and  Ghatfield 
v.  Sedgwick , 4 C.  P.  D.  459,  where  it  was  held  that  though 
a counter-claim  is  to  have  the  same  effect  as  a cross-action, 
it  is,  nevertheless,  not  an  action.  See  McGowan  v.  Middle- 
ton,  11  Q.  B.  D.  464  at  p.  468. 

I must  hold  Brown,  who  counter-claims  in  this  case,  not 
to  be  a plaintiff.  He  is  in  an  analogous  position  to  a plain- 
tiff in  a cross-action ; and  this  reminds  me  of  the  dictum 
of  Lord  Coke,  that  “ that  which  is  like  is  not  the  same.” 

Then  do  our  rules  as  to  counter-claim  make  any  differ- 
ence in  this  respect  ? Whatever  a counter-claim  may  be 
besides,  it  is  first  and  principally  a defence  to  the  plaintiff’s 
action.  I think  it  still  remains  so  under  the  recent  rules 
for  it  will  be  observed  that  in  them,  whenever  the  word 
“ plaintiff”  is  used  it  means,  not  the  counter-claiming  defen- 
dant, but  the  plaintiff  in  the  suit.  This  is  veiy  distinct  in 
the  whole  series,  from  371  to  383. 
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And  the  reply  is  still  the  last  pleading  that  may  be 
without  leave,  other  than  a mere  joinder  of  issue,  and  the 
reply  is  treated  in  these  rules  (as  it  always  was)  as  a plead- 
ing by  the  plaintiff. 

It  is  true  that  in  rule  37  9 there  is  a peculiar  expression 
In  speaking  of  the  answer  to  a counter-claim,  the  word 
“ defence  ’;  is  used  instead  of  the  word  “ reply,”  as  in  the 
old  rule  167,  and  the  word  is  expressed  to  apply  to  an 
answering  plaintiff.  That  might  make  one  suspect  that 
there  was  some  intention  in  the  mind  of  the  draftsman  of 
that  rule  to  make  the  defendant  as  to  his  counter-claim  a 
plaintiff,  and  the  plaintiff  in  the  action  a defendant  to  the 
counter-claim. 

But  this  is  too  much  to  found  on  that  expression,  in  the 
face  of  the  authorities,  which  are  so  clear.  If  that  were 
the  intention,  plain  language  under  the  circumstances 
should  have  been  used  to  indicate  it.  It  could  only  have 
been  a half  formed  intention,  not  thought  out,  nor 
attempted  to  be  carried  into  action. 

I think  it  results  that  the  defence  of  the  plaintiffs 
to  the  counter-claim  is  the  plaintiffs’  “ reply  ” technically  ; 
and  that  by  consequence  there  can,  without  leave,  be  no 
answer  by  the  defendant  but  a joinder  of  issue. 

Perhaps  Pule  425  affords  a resource  to  the  defendant,  if 
he  wants  a resource.  It  would  in  this  case ; and  it  would 
be  proper  now  perhaps  to  allow  the  defendant  to  amend 
under  it  upon  terms.  But  here  the  trouble  is,  that  the 
matter  of  his  rejoinder  is  no  answer.  It  used  to  be  the  law 
that  it  was  a sufficient  reason  for  charging  a foreign 
resident  with  a claim  for  debt  on  a service  out  of  Ontario, 
that  he  had  property  to  $200  in  Ontariq  which  might  be 
rendered  liable  to  the  claimant’s  execution,  should  he 
recover  judgment. 

That  is  not  the  law  now.*  So  I strike  out  paragraph  2 
of  the  defendant’s  answer  to  the  plaintiffs’  defence  to  the 
counter-claim,  on  both  the  grounds  argued. 

*See  Rule  45  (e)  of  the  Ontario  Judicature  Act,  1881,  and  Con.  Rule  271. 
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Kegina  y.  Lavin. 

Warrant  of  commitment — Conviction — Variance — Motion  to  discharge 
prisoner — Enlargement — R.  S.  C.  ch.  176,  sec.  24- 

In  determining,  upon  a motion  to  discharge  a prisoner,  whether  a warrant 
of  commitment  is  defective,  the  Court  cannot,  in  view  of  the  Summary 
Trials  Act,  R.  S.  C.  ch.  176,  go  behind  the  conviction  ; and  the  proper 
course  where  there  is  a conviction  sufficient  in  law,  and  a variance 
between  the  conviction  and  warrant  of  commitment,  is  to  enlarge  the 
motion  so  as  to  enable  the  magistrate  to  file  a fresh  warrant  in  con- 
formity with  the  conviction. 

And  where  the  conviction  alleged  that  the  offence  was  committed  in 
January,  1887,  and  the  commitment  January,  1888,  the  motion  was 
enlarged  accordingly. 

[October  1,  1888. — MacMahon,  J.] 

Bigelow , on  the  20th  July,  1888,  obtained  a writ  of 
habeas  corpus  directed  to  the  superintendent  of  the  Mercer 
reformatory,  on  which  was  indorsed  a consent  dispensing 
with  the  production  of  the  body  of  the  prisoner,  who  was 
then  confined  in  the  reformatory.  In  answer,  as  to  the 
cause  of  the  prisoner’s  detention,  the  superintendent  made 
a return  on  a copy  of  the  commitment  made  by  the  police 
magistrate  of  Toronto,  dated  the  13th  June;  1888,  commit- 
ting the  prisoner  to  the  reformatory  for  a period  of  six 
months,  on  a conviction  for  unlawfully  keeping  a house  of 
ill-fame  in  Toronto. 

On  the  same  day,  20th  July,  a writ  of  certiorari  was 
issued,  directed  to  George  T.  Denison,  Esq.,  Police  Magis- 
trate of  Toronto,  to  return  the  conviction  and  proceedings 
against  the  prisoner  Kate  Lavin,  who  had  been  sentenced  by 
him  to  imprisonment  in  the  reformatory  for  six  months 
for  keeping  a house  of  ill-fame  in  the  city  of  Toronto. 

On  the  27th  September  Bigelow  moved  to  discharge  the 
prisoner  from  custody  under  the  habeas  corpus . upon  the 
ground  that  the  warrant  of  commitment  was  bad  on  its  face, 
and  was  illegal  because  it  stated  that  the  prisoner  was  on 
“ that  day  (the  13th  day  of  June,  1888,)  convicted,”  when 
in  fact  she  was  convicted  during  the  previous  year,  and  it 
was  urged  that  the  recitals  in  the  commitment  shewed  such 
to  be  the' fact. 

Badger ow  shewed  cause. 


XII.] 


REGINA  Y.  LAYIN. 


643 


MacMahon,  J. — The  conviction  is  before  me  under  the 
return  to  the  certiorari , so  I can  examine  it  for  the  pur- 
pose of  seeing  if  the  commitment  is  defective  by  reason  of 
its  not  conforming  in  any  material  particular  to  the  con- 
viction ; for  where  the  detention  is  under  a warrant  of 
commitment  which  is  illegal,  or  which  is  bad  on  its  face, 
the  prisoner  is  entitled  to  be  discharged  under  the  writ  of 
habeas  corpus. 

The  prisoner  was  convicted  under  the  Act  respecting 
offences  against  public  morals  (R.  S.  C.  ch.  157)  sec.  8,  sub- 
sec. (j.)  for  being  the  keeper  of  a house  of  ill-fame. 

By  the  4th  sec.  of  the  Summary  Trials  Act,  (R,  S.  C, 
ch.  176),  the  jurisdiction  of  the  Police  Magistrate  “ shall  be 
absolute  in  the  case  of  any  person  charged,  within  the 
police  limits  of  any  city  in  Canada,  with  therein  keeping 
* * any  house  of  ill-fame  or  bawdy  house,  and  shall  not 

depend  on  the  consent  of  the  person  charged  to  be  tried 
by  such  magistrate,  nor  shall  such  person  be  asked  whether 
he  consents  to  be  so  tried.” 

Under  sec.  24  of  the  Summary  Trials  Act  it  is  provided 
that  ‘‘no  conviction,  sentence,  or  proceeding  under  this  Act, 
shall  be  quashed  for  want  of  form ; and  no  warrant  of 
commitment  upon  a conviction  shall  be  held  void  by  reason 
of  any  defect  therein,  if  it  is  therein  alleged  that  the  offen- 
der has  been  convicted,  and  there  is  a good  and  valid  con- 
viction to  sustain  the  same.” 

The  conviction  drawn  up  is  as  follows  : 

“ Province  of  Ontario,  county  of  York,  to  wit : 

“ Be  it  remembered  that  on  the  13th  day  of  June,  1888> 
KateLavin,  being  charged  before  me,  the  undersigned  Geo. 
T.  Denison,  Esq.,  P.  M.,  in  and  for  the  said  city  of  Toronto, 
(and  consenting  to  my  deciding  upon  the  charge  summarily) 
is  convicted  before  me,  for  that  the  said  Kate  Lavin  within 
the  past  three  months,  to  wit:  on  the  12th  day  of  Jan- 
uary, 1887,  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  the  laying  of  the  information 
herein,  at  the  city  of  Toronto,  in  the  county  of  York, 
unlawfully  did  keep  a certain  house  of  ill-fame  situate  at 
S2 — VOL.  XII.  O.P.R. 
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No.  40  on  Trinity  Square,  in  the  said  city  of  Toronto, 
against  the  form  of  the  statute  in  such  case  made  and 
provided.  And  I adjudge  the  said  Kate  Lavin  for  her 
said  offence  to  be  imprisoned  in  the  Andrew  Mercer  On- 
tario Reformatory  for  Females,  (and  there  to  be  kept  at 
hard  labor)  for  the  space  of  six  months.” 

The  warrant  of  commitment  recites  : 

“ That  on  the  13th  day  of  June,  1888,  Kate  Lavin,  being 
charged  before  me,  the  undersigned  George  Taylor  Denison, 
Esq.,  P.  M.  in  and  for  the  said  city  of  Toronto,  is  convicted 
before  me,  for  that  she,  the  said  Kate  Lavin,  within  the 
past  three  months,  to  wit,  on  the  12th  day  of  January, 
1888,  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  the  laying  of  the  information  herein,” 
&c. ; following  the  conviction  in  setting  out  the  offence  of 
which  the  prisoner  was  convicted  and  the  adjudication  of 
punishment. 

The  conviction,  although  dated  the  13th  day  of  June, 
1888,  is  for  an  offence  said  to  have  been  committed  in  the 
month  of  January  in  the  year  1887,  while  the  warrant  of 
commitment,  which  bears  the  same  date  as  the  conviction, 
recites  that  it  is  on  a conviction  for  an  offence  committed 
by  the  prisoner  in  the  month  of  January  in  the  year  1888, 
The  question  to  bo  considered  on  the  application  for  the 
prisoner’s  discharge  is,  whether  there  is  “ a good  and  valid 
conviction  to  sustain  the  commitment,”  where  the  conviction 
is  for  an  offence  committed  a year  prior  to  that  recited  in 
the  commitment  ? 

The  proper  course  where  there  is  a conviction  sufficient 
in  law,  and  there  is  a variance  between  the  conviction  and 
the  committal,  is  to  enlarge  the  motion  so  as  to  enable  the 
magistrate  to  file  a fresh  warrant  of  commitment  in  con- 
formity with  the  conviction  returned : see  Rex  v.  Rogers, 
1 D.  & R.  156  ; Rex  v.  Taylor , 7 D.  & R.  622 ; Regina  v. 
Chaney,  6 Dowl.  281 ; and  other  cases  cited  by  Wilson,  Cl 
J.,  in  Arscott  v.  Lilley , 11  0.  R.  at  pp.  165,  166. 

The  motion  is  enlarged  until  the  13th  instant  to  enable 
the  Police  Magistrate  to  file  a fresh  commitment  to  follow 
the  conviction. 
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Wolff  v.  Ogilvy. 

Re  Hagar. 

Lunatic — Intervention  oj  official  guardian — Con.  Rules  835  to  338—  R.  S.  0. 
(1887)  ch.  44,  sec.  32. 

Where  a defendant  in  an  action  becomes  of  unsound  mind  after  judgment, 
it  is  not  proper  to  notify  the  official  guardian  to  intervene  without 
serving  the  defendant  and  obtaining  an  order  of  the  Court,  by  procedure 
analogous  to  that  provided  by  Con.  Rules  335  to  338. 

But  where  a person  has  been  found  by  the  Court  to  be  of  unsound  mind, 
the  official  guardian  may  be  served  without  order  or  notice  to  the 
lunatic. 

Sec.  32  of  R.  S.  0.  (1887)  ch.  44  must  be  limited  to  cases  mentioned  in 
the  marginal  note  thereto,  wrhich  correctly  defines  the  scope  of  the 
enactment. 


[October  3,  1888.— Boyd,  C.] 

These  two  cases  are  reported  together  for  convenience. 
They  were  argued  before  Boyd,  C.,  in  Chambers,  on  the 
1st  October,  1888. 


In  the  first  case,  Langton,  for  the  plaintiff,  moved  upon 
notice  to  the  defendant  for  an  order  appointing  the  official 
guardian  to  represent  a defendant  who  became  of  unsound 
mind  after  judgment,  but  had  not  been  so  found. 

J.  Hoslcin,  Q.  C.,  the  official  guardian,  contended  that 
an  order  was  unnecessary. 

In  the  second  case,  W.  Barwick,  for  the  foreign  curator 
of  a lunatic,  so  found  by  the  foreign  Court,  moved  for  an 
order  for  payment  out  of  Court  of  moneys  for  the  luna- 
tic’s maintenance. 

J.  Hoskin,  Q.  C.,  for  the  lunatic. 

Boyd,  C. — In  Wolff  v.  Ogilvy , the  application  under  the 
Rules  335-838,  or  rather  by  analogy  to  them,  is  right.  The 
defendant  became  of  unsound  mind  after  judgment,  and 
it  is  not  proper  to  allow  the  official  guardian  to  intervene 
upon  notice,  without  first  serving  the  defendant  and  obtain- 
ing an  order.  The  statute  ch.  44,  sec  32  (R.  S.  0.  1887) 
must  be  limited  to  cases  mentioned  in  the  marginal  note  ; 
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though  that  is  not  of  any  authority,  yet  in  this  case  it 
correctly  defines  the  scope  of  the  enactment. 

In  Re  Hagar,  the  official  guardian  may  be  served  with- 
out order  or  notice  to  the  person  he  is  called  on  to  represent, 
because  the  latter  has  been  already  found  by  the  Court  to 
be  of  unsound  mind. 


Re  Young  v.  Parker  & Co. 


Prohibition — Division  Court — Judgment  summons— Partnership — R.  S.  0 
ch.  51,  sec.  108,  sub-secs.  1/.,  5,  6. 

After  judgment  obtained  against  the  firm  of  P.  & Co.  in  a Division  Court, 
upon  service  of  summons  on  M.  P.,  who  was  in  fact  the  only  member  of 
the  firm,  an  after-judgment  summons  was  issued  and  served  on  R.  P. 
The  Division  Court  Judge  determined  that  R.  P.  haj.  made  himself 
liable  as  a partner  by  holding  himself  out  as  such,  and  was  bound  by 
the  judgment,  and  liable  to  be  examined  as  a judgment  debtor. 

Held,  on  motion  for  prohibition,  that  sub-secs.  4.  5,  and  6 of  sec.  108  of 
the  Division  Courts  Act,  R.  S.  0.  ch.  51,  are  applicable  only  to  persons 
who  are  in  truth  partners  ; and  prohibition  was  ordered. 

Munster  v.  Railton,  10  Q.  B.  D.  475  ; 11  Q.  B.  D.  435  ; 10  App.  Cas.  680, 
referred  to. 


[November  22,  1888. — Armour,  C.  J.  ] 

The  plaintiff  on  the  14th  of  April,  1888,  brought  suit 
against  the  firm  of  “ Parker  & Co.,”  in  the  first  Division  Court 
of  the  county  of  Simcoe,  to  recover  $80.64  in  respect  of 
the  amount  of  a promissory  note  dated  the  2nd  February, 
1888,  made  by  “ Parker  & Co.,”  payable  one  month  after 
date,  to  the  plaintiff’s  order,  for  the  sum  of  $95.64.  The 
writ  of  summons  was  served  personally  on  Mrs.  Robert 
Parker  (Margaret  Parker)  and  judgment  was  signed  against 
Parker  & Co.  on  7th  May,  1888.  Margaret  Parker  was  in 
fact  the  only  member  of  the  firm  of  “ Parker  & Co.”  On 
19tli  June,  1888,  an  after-judgment  summons  was  issued  in 
the  said  Court  and  cause,  and  was  on  the  22nd  of  June, 
1888,  served  on  Robert  Parker,  the  husband  of  Margaret 
Parker.  Robert  Parker  appeared  to  the  said  summons,  and 
denied  that  he  was  a partner  of  the  firm  of  Parker  and  Co. 
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The  learned  Judge  thereupon  directed  that  the  plaintiff 
should  shew  by  evidence  that  Robert  Parker  was  a member 
of  the  firm  of  Parker  & Co.,  and  evidence  was  thereupon 
given  before  him  by  the  plaintiff,  Margaret  Parker,  Robert 
Parker,  and  one  J.  H.  Parker,  and  upon  hearing  such  evi- 
dence the  learned  Judge  determined  that  Robert  Parker 
had  made  himself  liable  as  a partner  of  the  firm  of  Parker 
& Co.,  by  holding  himself  out  as  such,  and  that  the  judgment 
bound  him,  and  that  he  was  therefore  liable  to  be  examined 
as  a judgment  debtor,  and  he  so  directed. 

On  the  13th  of  November,  1888,  H.  Lennox,  for  Robert 
Parker,  applied  for  a prohibition,  on  the  ground  that  the 
applicant  was  never  served  with  any  summons  or  paper  in 
the  action,  that  he,  Robert  Parker,  was  never  a member  of 
the  firm  of  Parker  & Co.,  and  that  he  was  not  a defendant 
in  the  action. 

A.  H.  Marsh  shewed  cause. 

Judgment  was  given  on  the  22nd  November,  1888. 

Armour,  C.  J. — The  after-judgment  summons  to  Robert 
Parker  was  issued  without  jurisdiction,  and  the  order  of 
the  learned  Judge  directing  him  to  be  examined  thereunder 
was  also  without  jurisdiction,  and  the  prohibition  must 
therefore  go. 

Robert  Parker  was  never  a member  of  the  firm  of  Parker 
& Co.,  but  the  learned  Judge  held  that  he  had,  by  his  con- 
duct to  the  plaintiff,  precluded  himself  from  denying  that 
he  was  a member  of  that  firm. 

Sub-sections  4,  5,  and  6 of  section  108  of  the  Division 
Courts  Act,  R.  S.  O.,  (1887)  ch.  51,  under  the  supposed 
authority  of  which  the  said  after-judgme’nt  summons  was 
issued,  and  the  learned  Judge  acted,  are  applicable  only  to 
persons  who  are  in  truth  partners,  and  not  to  person  who, 
not  being  in  truth  partners,  have  precluded  themselves  by 
their  conduct  from  denying  that  they  are. 

See  Munster  v.  Railton , 10  Q.  B.  D.  475  ; S.  C.,  11  Q.  B. 
D.  435  : S.  C.,  sub.  nom.  Munster  v.  Cox , 10  App.  Cas.  680. 
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Archer  et  al.  v.  Severn  et  al. 

Costs  out  of  estate — Interest  upon  from  taxation. 

Costs  of  all  parties  of  an  action  for  the  construction  of  a will  were  ordered 
to  be  paid  out  of  the  estate  of  the  testator,  and  were  taxed  in  1883,  but 
there  were  no  funds  available  for  their  payment  until  1888. 

Held , that  interest  upon  these  costs  could  not  be  allowed  out  of  the 
estate. 

[November  1,  1888. — Fergwon,  J.] 

On  the  31st  October,  1888,  H . Gassets , for  the  plaintiff 
Booth  and  the  defendant  George  Severn,  the  executors 
of  the  late  John  Severn,  made  application  to  the  Court  for 
an  order  allowing  the  payment  out  of  the  estate  of  the 
testator  of  interest  on  costs.  The  suit  had  been  brought 
for  the  construction  of  the  will  of  the  testator,  and  parties 
interested  had  appealed  from  the  original  judgment  to  the 
Court  of  Appeal  for  Ontario  and  to  the  Supreme  Court  of 
Canada.  Costs  were  awarded  to  all  parties,  to  be  paid  out 
of  the  estate,  after  taxation.  These  costs  were  taxed  in 
1883,  but  owing  to  one  of  the  executors  having  applied 
the  assets  of  the  estate  in  payment  of  his  own  claim  as  a 
beneficiary,  there  were  no  funds  available  for  their  payment. 
In  1885  a receiver  was  appointed,  and  he,  after  collecting 
some  of  the  assets  of  the  estate,  paid  to  the  various  parties 
entitled  dividends  upon  their  costs,  but  had  not  received 
sufficient  to  pay  them  in  full.  Certain  of  the  beneficiaries, 
whose  lands  were  charged  under  the  will  with  large 
amounts,  agreed,  in  consideration  of  having  all  the  assets  of 
the  estate  handed  over  to  them,  to  assume  and  liquidate, 
at  once,  all  the  liabilities  of  the  estate  including  the  pay- 
ment of  the  costs ; and  the  suit,  had  been  settled,  with  the 
approbation  of  the  Court,  on  these  terms. 

Snellirig,  for  these  parties,  objected  to  the  allowance  of 
interest. 

Judgment  was  delivered  on  the  1st  November,  1888. 
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Ferguson,  J. — As  to  interest  upon  costs  directed  to  be 
paid  out  of  the  estate,  which  is  now  contended  for,  it  seems 
to  me  simple  justice  that  such  interest  should  be  allowed ; 
but  looking  at  the  case  Attorney-General  v.  Nethercote,  11 
Sim.  529,  referred  to  by  Dr.  Snelling ; the  remarks  found 
in  Seton  on  Decrees,  4th  ed.  at  pp.  130  & 131  ; the  Imperial 
Act  23  & 24  Yic.  ch.  127,  sec.  27,  also  referred  to  by  Dr. 
Snelling  ; as  also  the  case  of  Attorney -General  v.  Bishop  of 
St.  David's , referred  to  in  Seton , at  pp.  555  & 556,  and  the 
remarks  upon  or  in  respect  to  both  those  cases  in  the  same 
volume  at  p.  567,  and  the  authorities  referred  to  by 
Mr.  Cassels,*  I think  I am  precluded  by  authority  from 
making  an  order  allowing  this  interest,  and  for  this  reason 
alone  I decline  so  to  do. 

The  costs  of  this  application  will  be  allowed  to  all 
parties  out  of  the  estate. 


Re  Chambliss  and  Canada  Life  Assurance 
Company. 

Administrator  ad  litem — Con.  Rule  311. 

C.  joined  his  wife  in  executing  a mortgage  on  her  land  to  a company, 
covenanting  for  payment,  and  then  died  intestate. 

The  company,  being  about  to  begin  an  action  to  realize  their  claim  on  the 
mortgage,  desired  to  have  C.'s  estate  represented  for  the  purpose  of 
claiming  against  it  for  any  deficiency.  No  letters  of  administration 
having  been  taken  out, 

Held , that  it  was  proper  to  appoint  an  administrator  ad  litem  under  Con. 
Rule  311. 

[November  13,  1888. — Ferguson , J.] 

The  Canada  Life  Assurance  Company  were  mortgagees 
of  certain  land  mortgaged  to  them  by  Mrs.  Sallie  S.  Cham- 
bliss. Her  husband,  William  P.  Chambliss,  executed  the 
mortgage,  which  contained  the  usual  covenant  for  payment 

* R.  S.  0.  1887,  ch.  44,  secs.  85-88 ; Schroederv.  Cleugh,  46  L.  J.  Q.  B. 
365  ; and  Re  McGlive , 9 P.  R.  213. 
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by  both  husband  and  wife.  After  the  execution  of  the 
mortgage  the  husband  died,  and  subsequently  the  wife, 
leaving  four  children,  one  being  an  infant.  Administration 
was  taken  out  to  the  estate  of  the  wife,  but  not  to  that  of 
husband.  The  assurance  company  desired  to  sell  the  land, 
and  if  the  proceeds  of  sale  should  prove  insufficient  to 
satisfy  their  claim,  to  have  the  deficiency  paid  out  of  the 
estate  of  the  husband,  who  was  liable  under  his  covenant- 

Before  beginning  any  action  the  assurance  company 
applied  to  the  Court  under  the  Con.  Rules  310,  311,  for  an 
order  appointing  an  administrator  to  the  estate  of  William 
P.  Chambliss,  and  Robertson,  J.,  the  presiding  Judge, 
directed  notice  to  be  given  to  the  chil  .iren  of  William  P. 
Chambliss..  Notice  was  given  accordingly,  and  on  the  13th 
November,  1888, 

Bruce , Q.  C.,  for  the  assurance  company,  moved  for  the 
order,  submitting  that  it  was  a proper  case  for  the  appoint- 
ment of  an  administrator  ad  litem , who  would  watch  the 
proceedings  in  the  suit,  and  guard  the  interests  of  the  hus- 
band’s estate  ; that  general  administration  was  not  required, 
for  if  the  land  realized  sufficient  to  pay  the  company’s 
claim,  there  would  be  no  resort  to  his  estate. 

No  one  for  the  children. 

Ferguson,  J. — I am  of  opinion  that  the  applicant  is 
entitled  to  the  order,  which  may  go  appointing  Mr.  David- 
son, a solicitor  of  this  Court. 

Note. — Is  it  proper  to  actually  commence  the  action 
before  making  the  application  ? The  most  convenient  form 
of  order  may  be  drawn  up. 

The  order  was  issued  on  the  20th  November,  1888,  entitled  both,  “ In 
the  matter  of  a mortgage  made  by  Sallie  S.  Chambliss,”  &c.,  and  in  the 
action  (which  had  meanwhile  been  begun)  of  the  Canada  Life  Assurance 
Company  against  the  administrator  of  the  estate  of  Sallie  S.  Chambliss. 

The  order  was  as  follows  : 

1.  This  Court  doth  order  that  William  Davidson,  of  the  city  of  Toronto, 
in  the  county  of  York,  Esquire,  one  of  the  solicitors  of  the  Supreme  Court 
of  J udicature,  be  and  he  is  hereby  appointed  for  the  purpose  of  the  said 
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action  administrator  of  the  real  and  personal  estate  of  the  late  William  P. 
Chambliss,  and  that  the  said  William  Davidson,  as  such  administrator  ad 
litem,  be  added  as  a party  defendant  in  the  said  action,  and  that  the  writ 
issued  in  the  said  action  be  amended  accordingly  and  that  the  indorse- 
ment on  the  said  writ  be  amended  by  making  the  claims  against  the  said 
William  Davidson  as  such  administrator  ad  litem  as  well  as  against  the 
said  defendant  Armour. 

2.  And  this  Court  doth  further  order  that  security  by  the  said  William 
Davidson  as  such  administrator  ad  litem  be  dispensed  with. 

3.  And  this  Court  doth  further  order  that  the  costs  of  the  said  William 
I >avidson  in  the  said  action  be  taxed  and  paid  by  the  plaintiffs,  and  added 
by  the  plaintiffs  to  the  amount  of  their  claim  in  the  said  action. 

4.  And  this  Court  doth  further  order  that  the  costs  of  this  motion  be 
costs  in  the  cause. 


London  and  Canadian  Loan  and  Agency  Co.  v.  Graham. 


Costs — Specific  performance — Vendor  and  purchaser — Title,  when  shewn — ■ 
Demand  of  abstract. 

Held,  in  an  action  for  specific  performance,  that  shewing  title  is  the  mani- 
festation on  the  abstract  of  all  matters  essential  to  a good  title,  and  that 
as  the  defendant  had  demanded  no  abstract  before  action,  he  could  not 
complain  that  title  was  first  shewn  thereafter,  and  he  was  ordered  to 
pay  the  costs  thereof. 

Bridges  v.  Longman,  24  Beav.  27,  cited  and  followed. 

[November  23,  1888. — Boyd,  C.] 

This  was  a motion  for  judgment  on  further  directions 
in  an  action  by  vendors  for  specific  performance  (reported 
16  O.  K.  327,)  and  for  costs,  argued  on  the  21st  November, 
1888. 

Arnoldi,  for  the  plaintiffs,  referred  to  Laird  v.  Paton, 

7 0.  R.  137. 

Hewson,  for  the  defendants,  contra,  cited  Haggart  v_ 
Quackenbush,  14  Gr.  at  p.  702. 


Judgment  was  delivered  on  November  23rd,  1888. 
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Boyd,  C. — It  was  conceded  that  the  plaintiffs  should  have 
costs  down  to  judgment,  but  it  was  asked  by  the  defendant 
that  costs  should  be  given  to  him  thereafter.  But  the 
defendant  appears  to  have  been  to  blame  for  the  litigation 
throughout.  The  matter  was  referred  to  the  Master  to  report 
if  a good  titlecouldbe  made, and  if  so,  when  it  was  first  shewn. 
He  reports  in  favour  of  the  title,  and  finds  that  it  was  first 
shewn  in  his  office.  But  he  also  reports  specially  that  there 
was  no  demand  of  any  abstract  or  investigation  of  title  or 
requisition  in  respect  of  title  before  action. 

Now,  shewing  title  is  the  manifestation  on  the  abstract 
of  all  matters  essential  to  a good  title,  and  as  the  defen- 
dant demanded  no  abstract  before  action,  he  cannot  object 
that  title  was  first  shewn  thereafter.  That  was  not  the 
point  in  dispute,  and  this  case  falls  within  that  class  of 
vdrich  Bridges  v.  Longman , 24  Beav.  27,  is  a typical  in- 
stance, where  all  costs  are  to  be  paid  by  the  defendant, 
though  a good  title  was  not  shewn  till  after  the  institu- 
tion of  the  suit.  Such  will  be  the  judgment  as  to  costs 
here. 


Patterson  v.  Gilbert. 

Report — Confirmation  —Order — Consent. 

Unless  by  consent,  a report  cannot  be  confirmed  until  after  the  lapse  of 
the  time  limited  by  Con.  Rule  848. 

It  is  an  undesirable  practice  for  an  officer  to  make  an  order  confirming 
his  own  report. 

[December  14,  1888. — Rose , J.] 

This  was  an  appeal  by  the  defendant  from  an  order  of 
the  local  Master  at  Hamilton,  in  Chambers,  dated  the  4th 
of  December,  1888,  made  on  the  application  of  the  plaintiff*1 
confirming  his  (the  Master’s)  own  report  in  this  action,  and 
dated  the  28th  of  November,  1888.  The  grounds  of  appeal, 
in  addition  to  objections  to  the  findings  in  the  report  itself 
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mentioned  in  the  notice  of  motion,  were  : (1)  That  the  order 
of  confirmation  was  made  within  six  days  after  the  making 
and  filing  of  the  report  without  the  consent  of  the  defen- 
dant, although  the  defendant’s  solicitor  attended  at  the 
time  and  objected  ; (2)  That  there  is  no  jurisdiction  in  an 
officer  to  confirm  his  own  report. 

The  appeal  was  argued  in  Chambers  on  the  11th  Decem- 
ber, 1888. 

W.  H.  Blake,  for  the  appeal,  referred  to  the  long  standing 
.and  well  established  practice,  that  a report  will  not  be 
summarily  confirmed,  and  the  right  of  appeal  thus  barred, 
^except  by  consent. 

H.  j H.  Robertson , for  the  plaintiff,  referred  to  Holmested’s 
Rules  and  Orders,  vol.  l.p.  133,  where  it  is  said  : “ Reports 
which  require  confirmation  may  be  confirmed  b}r  special 
order  before  the  expiration  of  the  time  limited  for  appeal- 
ing therefrom,  upon  notice  to  or  consent  of  all  parties 
interested.” 

Judgment  was  delivered  on  the  14th  December,  1888. 

Rose,  J. — I have  conferred  with  the  learned  Chancellor 
of  Ontario  as  to  the  practice  in  the  Court  of  Chancery 
and  Chancery  Division  upon  the  questions  raised  in  this 
appeal.  He  informs  me  that  there  never  has  been  any 
practice  warranting  the  confirmation  of  a report,  except  on 
consent,  until  after  the  lapse  of  the  time  provided  for  the 
same  becoming  absolute.  See  G.  O.  Chy.  282  and  Con.  Rule 
848.  The  Rule  confers  a light  on  the  parties  interested  in  a 
report  of  which  they  must  not  be  deprived  without  their 
consent. 

As  to  the  other  ground  of  appeal,  we  also  agree  that, 
even  if  in  strictness  permissible,  it  would  not  be  advisable 
for  an  officer  to  confirm  his  own  report. 

The  appeal  is,  I think,  strictly  in  order,  and  I allow  it 
with  costs.  The  defendant  will  be  at  liberty  to  deduct 
such  costs  from  the  moneys  of  the  estate  in  his  hands. 


654 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 

Trust  and  Loan  Company  y.  Gorsline. 

Receiver  by  way  of  equitable  execution — Attachment  of  debts — Salary  not 

yet  due. 

Judgment  creditors  on  the  7th  December,  1888,  moved  for  a receiver  by 
way  of  equitable  execution  to  receive  money  which  they  alleged  would 
be  due  to  the  judgment  debtor  on  the  21st  December,  1888,  for  salary 
as  a school-master. 

Held , that  if  the  debt  was  one  which  could  be  garnished,  the  judgment 
creditors  should  attach  it ; if  it  could  not  be  garnished,  it  was  because 
there  was  no  debt  at  all. 

Kincaid  v.  Kincaid , 12  P.  R.  462,  distinguished. 

[December  11,  1888. — Street , J.] 

On  the  7th  December,  1888,  A.  H.  Marsh,  for  the  plain- 
tiffs (judgment  creditors),  moved  the  Court  on  notice  for 
an  order  for  a receiver  by  way  of  equitable  execution  to 
receive  monej^s  coming  to  the  defendant  (judgment  debtor) 
as  salary,  and  any  other  moneys  coming  to  him,  to  the 
extent  of  their  judgment  debt. 

No  one  appeared  for  the  defendant. 

Judgment  was  delivered  on  the  11th  December,  1888. 

Street,  J. — This  is  an  application  by  the  plaintiffs  for 
the  appointment  of  a receiver.  The  grounds  of  the  appli- 
cation are  that  the  plaintiffs  have  judgment  for  $584.65 
against  the  defendant,  and  that  a sum  of  $175  for  salary 
as  school  teacher  will  be  due  the  defendant  on  21st  Decem- 
ber, instant,  which  the  plaintiffs  wish  to  obtain,  and  to 
apply  upon  their  debt. 

I do  not  think  the  application  should  be  granted.  If 
the  debt  is  one  which  might  be  garnished,  then  the  plain- 
tiffs should  take  proceedings  to  recover  it  under  the 
garnishee  clauses.  If  it  cannot  be  garnished,  it  must  be 
because  there  is  no  debt  at  all.  In  Kincaid  v.  Kincaid, 
12  P.  R.  462,  a different  question  was  presented  ; the  ques- 
tion there  was  whether  the  debt  was  a legal  or  an  equit- 
able debt ; if  the  former,  it  might  have  been  garnished  ; if 
the  latter,  then  an  equitable  execution  was  the  appropriate 
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remedy;  and  in  order  to  avoid  any  question  as  to  the 
remedy,  a receiver  was  appointed,  who  could  collect  it 
either  as  a legal  or  an  equitable  debt.  Here  the  question 
is  not  whether  the  debt  is  a legal  or  an  equitable  one,  but 
whether  there  is  any  debt  in  existence  at  all,  and  as  a 
plain  remedy  under  the  garnishee  clauses  exists  if  there  is 
a debt,  I must,  I think,  refuse  to  enlarge  the  plain  tiffs’ 
rights  by  granting  the  application.* 

As  no  one  appeared  for  the  defendant,  there  will  be  no 
order  as  to  costs. 

* See  Manchester,  the.,  Banking  Go.  v.  Parkinson,  Weekly  Notes, 
December  22,  1888,  p.  243. 


Dominion  Bank  v.  Doddridge. 

Notice  of  motion  for  judgment — Dispensing  with  service  of— Con.  Rule 
467 — “ Sufficient  cause.” 

Upon  a motion  to  the  Court  for  judgment  on  the  statement  of  claim  in 
default  of  defence,  the  plaintiffs  asked  for  an  order  dispensing  with 
service  of  notice  of  the  motion  upon  the  defendant  under  Con.  Rule  467. 
It  was  not  shewn  that  the  defendant  could  not  be  served. 

The  order  was  refused. 

Held,  that  the  fact  that  the  defendant  had  been  personally  served  with 
the  writ  of  summons  and  statement  of  claim  and  had  not  appeared  was 
not  “ sufficient  cause”  within  the  meaning  of  the  Rule. 

[December  20,  1888. — Robertson,  J.] 


An  action  upon  a guaranty. 

The  writ  of  summons  and  statement  of  claim  were  served 
personally  on  the  defendant  in  this  Province,  but  he  did 
not  appear  or  deliver  a statement  of  defence ; and  the 
plaintiffs  set  the  case  down  on  motion  to  the  Court  for 
judgment  on  the  statement  of  claim  on  the  19th  December, 
1888,  on  which  day  W.  A".  Miller,  Q.  C.,  for  the  plaintiffs, 
asked,  under  Con.  Buie  467,  to  have  service  on  the  defen- 
dant of  notice  of  motion  for  judgment  dispensed  with. 


Judgment  was  delivered  on  the  following  day. 
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Robertson,  J. — The  writ  and  statement  of  claim  were 
personally  served  on  the  defendant  in  this  Province.  N otice 
of  this  motion  was  not  served.  Final  judgment  is  asked 
for.  In  my  judgment,  any  motion  made  in  Court  of  the 
importance  of  a motion  for  judgment,  in  fact  whether  of 
so  much  import  or  not,  should  be  preceded  by  the  service 
of  a notice  made  on  the  opposite  party  at  least  two  clear 
days  between  its  service  and  the  day  for  hearing  (Rule 
479) ; but  under  Rule  467.  “ Where  it  appears,  upon  the 
hearing  of  any  matter  that  by  reason  of  absence,  or  for 
any  other  sufficient  cause,  the  service  of  notice,  &c.,  can- 
not be  made,  or  ought  to  be  dispensed  with,  such  service 
may  be  dispensed  with,  or  any  substituted  service,  or  notice, 
by  advertisement,  or  otherwise,  may  be  ordered.”  Here  the 
party  evidently  could  be  served,  at  least  it  is  not  pretended 
that  he  could  not ; but  it  is  argued  that  as  he  has  not 
appeared  to  the  writ,  nor  hied  a defence,  that  is  “ sufficient 
cause  ” for  dispensing  with  the  notice.  I cannot  see  my 
way  to  adopting  that  view,  and  I quite  concur  in  the 
expression  of  Rose,  J.,  in  Thomas  v.  Storey,  11  P.  R.  417, 
where  he  says : “ No  order  of  any  moment  should  be  made 
ex  parte,  except  in  a case  of  emergency”;  and  I understand 
that  my  brother  Proudfoot,  some  time  ago,  gave  a like 
decision,  but  I have  not  been  able  to  lay  my  hands  on  the 
report.*  1 also  refer  to  Hooey  v.  Gilbert,  12  P.  R.  114 
Taylor  v.  Sisters  of  Charity,  11  P.  R.  496. 

I must,  therefore,  refuse  the  motion. 


See  Hamilton  v.  Tweed,  9 P.  R.  448. 
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Smith  et  al  v.  Fleming  et  al. 

Costs — Covenant  for  renewal  lease , construction  of — Costs  of  lease — Costs  of 
reference  and  award — Costs  of  action  for  arbitrators'  fees. 

[December  22,  1888. — The  Queen’s  Bench  Division.] 

An  appeal  by  the  defendants  the  Rector  and  Wardens 
of  St.  James’s  Church,  Toronto,  from  the  judgment  of 
Ferguson,  J.,  ante  p.  520,  was  argued  before  the  Divisional 
Court  on  the  20th  November,  1888,  by 

J.  K.  Kerr , Q.C.,  and  Arnoldi , for  the  appellants  ; and 

S.  H.  Blake , Q.C.,  and  Tilt,  Q.C.,  for  the  respondent,  the 
defendant  Fleming. 

On  the  22nd  December,  1888,  the  Court  gave  judgment 
dismissing  the  appeal  with  costs,  and  affirming  the  judg- 
ment on  substantially  the  same  grounds. 

Armour,  C.  J.,  referred  to  Mar  sack  v.  Webber , 6 H & 
N.  1,  as  an  authority  for  the  disposition  made  of  the  costs 
of  the  arbitration. 

Falconbridge,  J.,  referred  to  and  distinguished  In  re 
Autothre'ptic  Steam  Boiler  Co.,  21  Q.  B.  D.  182. 
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Wilgress  v.  Crawford. 


Foreclosure — Subsequent  inc umbrancer — Reference — Interlocutory  order — 
Amending  judgment. 

There  is  no  authority  in  a mortgage  action  for  foreclosure  to  make  a 
reference  by  interlocutory  order  to  a master  to  add  parties  with  the 
object  of  allowing  them  to  redeem  or  having  them  foreclosed. 

And  where  the  plaintiff  in  a mortgage  action  obtained  the  usual  fore- 
closure judgment  and  had  his  account  taken  thereby  without  a refer- 
ence, and  after  final  order  of  foreclosure  discovered  that  a subsequent 
incumbrance  existed,  the  judgment  was  amended  under  Con.  Rules 
780  and  781  so  as  to  convert  it  into  a judgment  under  Con.  Rule  776, 
with  a reference  to  the  Master  in  Ordinary  to  add  incumbrancers,  take 
the  accounts,  &c. 

[December  11,  1888. — Street , J.] 

In  this  action  the  plaintiff,  on  the  16th  of  April,  1888, 
recovered  the  usual  foreclosure  judgment,  and  his  account 
was  taken  without  a reference,  the  amount  being  directed 
to  be  paid  into  a bank  on  17th  October,  1888,  and  a final 
order  of  foreclosure  was  obtained.  It  was  afterwards 
discovered  that  a subsequent  incumbrance  existed,  the 
owner  of  which  should  have  been  added  as  a party,  and 
that  the  judgment  should  therefore  have  contained  a refer- 
ence to  the  Master  in  Ordinary  to  add  parties,  &c.,  under 
Con.  Rule  776. 

The  plaintiff  now  petitioned  the  Court  for  an  order 
referring  the  matter  to  the  Master  to  add  the  incumbran- 
cer, and  take  the  accounts,  &c.,  and  the  petition  came  on 
for  hearing  on  the  7th  December,  1888. 

H.  T.  Beck , for  the  petitioner. 

Judgment  was  delivered  on  the  11th  December,  1888. 

Street,  J. — I am  of  opinion  that  the  judgment  itself, 
upon  which  the  whole  proceedings  are  founded,  must  be 
amended  so  as  to  convert  it  into  such  a judgment  as  is 
authorized  by  rule  776,  before  the  plaintiff  can  obtain  the 
relief  he  asks.  The  only  reference  authorized  by  the  Rules 
in  mortgage  actions,  where  the  result  is  intended  to  be  the 
foreclosure  of  a right,  and  where  the  parties  to  be  fore- 
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•closed  are  to  be  added  by  the  Master,  is  a reference  by  the 
judgment : there  is  no  authority  to  make  such  a reference 
by  an  interlocutory  order. 

If  the  plaintiff  desires  it  the  present  judgment  may  be 
amended  under  rules  780  and  781,  but  this  will  necessitate 
the  opening  of  the  whole  matter,  and  the  reference  must 
proceed  treating  the  former  judgment,  and  the  proceedings 
under  it,  as  a nullity;  because  under  the  existing  judgment 
the  amount  was  ascertained  by  the  Court  itself,  while 
under  the  judgment,  if  amended,  the  Court  refers  to  the 
Master  in  Ordinary  the  question  of  the  amount. 


Re^Dickson  Infants. 

Infants — Habeas  corpus — Right  of  father  to  custody — Age  of  infants— 
Habits  of  parents — Religious  belief—  R.  S.  O.  ch.  137,  sec.  1. 

.Upon  an  application  by  tlie  father  of  two  infants,  under  the  ages  of  five 
and  three  respectively,  for  a habeas  corpus  to  obtain  their  custody  from 
the  mother,  it  appeared  that  the  applicant  was  a man  of  drunken  habits 
and  of  evil  conversation,  that  he  had  beaten  his  wife  and  so  ill-treated 
her  that  she  was  justified  in  leaving  him,  while  she  was  a moral  and 
sober  woman.  It  was  also  shewn  that  the  maternal  grandmother  of 
the  infants  was  able  and  willing  to  give  them  a home  with  their  mother, 
who  lived  with  her,  while  the  paternal  grandmother  was  neither  able  nor 
willing  to  do  so. 

Held,  that,  having  regard  to  the  welfare  of  the  infants  and  the  conduct  of 
the  parents,  the  mother  should  have  the  custody  for  the  present. 

It  was  urged  that  the  father  had  a right  to  have  the  children  brought  up 
as  Presbyterians,  and  that  the  mother  and  her  mother  were  both  mem- 
bers of  the  Salvation  Army. 

Held,  that  this  question  was  not  a pressing  one  owing  to  the  tender  age 
of  the  infants  ; the  father  might  raise  it  again.  , 

Held , also,  that,  having  regard  to  the  wide  discretion  given  by  R.  S.  0. 
ch.  137,  sec.  1,  the  Judge  was  freed  from  any  possible  obligation  to 
make,  upon  the  application  of  the  father,  an  order  which  would  be  re- 
versed on  the  application  of  the  mother. 

[December  11,  1888. — Street , J.] 

An  application  by  the  father  of  two  infants  for  a habeas 
* corpus  to  compel  their  mother  to  deliver  them  to  him. 
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It  was  argued  before  Street,  J.,  in  Chambers  on  the  4th 
December,  1888. 

F.  E.  Hodgins,  for  the  father. 

W.  II.  P.  Clemerd , for  the  mother. 

The  facts  appear  in  the  judgment,  which  was  delivered 
on  the  11th  December,  1888. 

Street,  J. — This  is  an  application  by  Arthur  Dickson, 
the  father  of  John  Dickson  and  Lillie  Dickson,  for  a writ 
of  habeas  corpus  in  order  to  compel  Jane  Dickson,  their 
mother,  to  deliver  them  to  him.  The  infants  are  under  the 
agesaof  five  &nd  three  years  respectively.  The  affidavits  filed 
upon  the  motion  are  more  than  usually  contradictory.  I 
am  satisfied  from  them  that  the  applicant  is  a man  of 
drunken  habits ; that  he  has  on  more  than  one  occasion 
beaten  his  wife  ; that  she  was  justified  in  leaving  him  on 
account  of  his  ill  treatment ; and  that  his  habits  and  con- 
versation render  him  unfit  to  have  the  charge  of  these- 
children.  I am  not  satisfied  that  there  were  not  faults  on 
the  part  of  the  wife,  which,  in  some  degree,  may  have  con- 
tributed to  the  trouble,  but  much  allowance  is  to  be  made 
for  a wife  treated  as  this  one  appears  to  have  been.  She,, 
at  all  events,  appeal's  to  be  a moral  and  sober  woman.  The 
applicant  asks  that  the  children  should  be  delivered  to  him 
in  order  that  he  may  put  them  under  the  care  of  his 
mother  and  sister.  His  mother  and  sister,  however,  say 
that  they  are  neither  able  nor  willing  to  take  charge  of 
them,  and  that  they  think  the  children  should  be  allowed 
to  remain  in  their  mother’s  charge.  On  the  other  hand 
the  mother  of  the  children  is  living  with  her  own  mother, 
who  swears  she  is  able  and  willing  to  maintain  them,  and 
they  appear  to  be  in  good  hands  where  they  are,  and  to  be 
well  clothed  and  properly  fed  and  cared  for. 

It  is  urged  that  the  father  has  a right  to  have  the  child- 
ren brought  up  as  Presbyterians,  and  that  their  mother 
and  her  mother  are  both  members  of  the  Salvation  Army. 
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A perusal  of  the  evidence  leads  me  to  the  conclusion  that 
as  between  the  religious  training  to  be  at  present  expected 
from  the  father  and  that  of  the  Salvation  Army,  I should 
choose  the  latter.  When  the  children  are  older  the  father 
may  have  a right  to  raise  this  question  again,  but  at  pres- 
ent it  does  not  appear  to  be  a pressing  one  owing  to  the 
tender  age  of  the  children. 

It  was  pressed  that  upon  an  application  for  habeas  cor- 
pus the  mother’s  rights  were  of  a more  limited  character 
than  upon  a petition  under  the  former  Chancery  practice, 
and  Re  Smart , 12  P.  R.  312,  was  cited  in  support  of  this  con- 
tention. The  precise  nature  of  the  objections  to  the  con- 
tinuation of  the  proceedings  under  the  habeas  corpus  in  that 
case,  which  induced  the  Judge  to  allow  a petition  to  be 
filed  in  its  stead  are  not  stated  in  the  reported  decision. 
Since  that  case,  however,  the  powers  of  the  Courts  in  deal- 
in  with  the  custody  of  infants  have  been  greatly  enlarged 
and  simplified  by  50  Vic.  ch.  21,  sec.  1 ; R.  S.  0.  (1887),  ch. 
137,  sec.  1.  Having  regard  to  the  wide  discretion  given  by 
that  section,  I am  freed  from  any  possible  obligation  to 
make,  upon  the  application  of  the  father,  an  order  which  I 
should  feel  bound  to  reverse  upon  the  application  of  the 
mother. 

Having  regard  to  the  welfare  of  these  infants  and  to  the 
conduct  of  the  parents,  I think  that  the  mother  should  have 
their  custody  for  the  present,  and  I dismiss  the  application 
for  the  writ  of  habeas  corpus  with  costs. 
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Burke  y.  Pittman  et  al. 


Indemnity — Relief  against  co-defendants — Procedure  where  such  relief 
claimed — Trial  of  questions  raised. 

No  order  is  necessary  to  enable  a defendant  to  plead  a claim  for  indemnity 
against  his  co-defendant,  but  such  a claim  will  not  be  tried  without  an 
order  providing  for  the  determination  of  the  question  so  raised. 

P.  borrowed  money  from  the  plaintiff  and  then  went  into  partnership  with 
N.  ; P.  and  N.  afterwards  sold  the  business  to  B.  The  plaintiff,  having 
judgment  against  P.,  brought  this  action  against  P.,  N.,  and  B.  to  set 
aside  the  sale  to  B.  as  fraudulent.  P.  alleged  in  his  defence  that  N. 
agreed  to  pay  half  his  debts,  including  that  to  the  plaintiff,  and  that  B. 
agreed  to  pay  the  liabilities  of  P.  and  N.  appearing  on  their  books, 
which  the  liability  to  the  plaintiff  did,  and  he  claimed  indemnity  against 
N.  and  B. 

Held,  [reversing  the  decision  of  the  Master  in  Chambers],  that  the  trial 
of  the  question  whether  or  not  the  sale  to  B.  was  fraudulent  as  against 
the  plaintiff  would  involve  an  inquiry  as  to  the  terms  upon  which  B. 
purchased  from  the  other  defendants,  and  that  the  whole  matter  was 
one  that  might  be  advantageously  disposed  of  at  one  hearing. 

[December  11,  1888. — Street,  J.] 

An  appeal  by  the  defendant  Pittman  from  an  order  of 
the  Master  in  Chambers  striking  out  such  part  of  the 
appellant’s  statement  of  defence  as  claimed  indemnity  from 
his  co-defendants  Norris  and  Boas. 

The  appeal  was  argued  in  Chambers  on  the  4th  Decem- 
ber, 1888. 

George  Ritchie,  for  the  appellant. 

Gunther,  for  the  defendants  Norris  and  Boas. 

George  Macdonald,  for  the  plaintiff. 

The  facts  appear  in  the  judgment,  which  was  delivered 
on  the  11th  December,  1888. 

Street,  J. — Defendant  Pittman  borrowed  money  from 
the  plaintiff,  and  then  went  into  partnership  with  defen- 
dant Norris.  He  alleges  that  Norris  agreed  to  pay  half 
his  debts,  including  that  due  the  plaintiff.  Then  Pittman 
and  Norris  sold  out  to  defendant  Boas,  'who  it  is  alleged 
agreed  to  pay  them  a certain  sum  and  to  pay  their  liabili- 
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ties  appearing  upon  their  books.  The  defendant  Pittman 
states  that  the  liability  to  the  plaintiff  does  appear  upon 
their  books. 

The  plaintiff  brings  this  action  to  set  aside  the  sale  to 
Boas  as  being  fraudulent  and  void  as  against  her.  The 
defendant  Pittman,  in  his  defence  which  he  has  delivered 
to  his  co-defendants  Norris  and  Boas,  claims  indemnity 
from  them  against  the  plaintiff’s  claim.  The  learned 
Master  in  Chambers,  upon  the  application  of  Norris  and 
Boas,  has  ordered  this  portion  of  the  defence  to  be  struck 
out  as  embarrassing  the  proper  trial  of  the  action.  From 
this  decision  the  defendant  Pittman  appeals.  The  judg- 
ment appealed  from  is  supported  by  N orris  and  Boas  upon 
the  ground  taken  by  the  learned  Master,  and  upon  the 
further  ground  that  this  part  of  the  defence  could  not  be 
pleaded  without  an  order  allowing  it. 

Under  Con.  Buie  328,  founded  on  Buie  107,  Judicature 
Act,  and  taking  the  interpretation  placed  upon  that  Buie  in 
Neald  v.  CorJcindale,  4 O.  B.  317,  the  delivery  of  the  plead- 
ing to  a person  already  a party  was  a sufficient  notice. 
No  order  appears  necessary  to  enable  a defendant  to  plead 
his  claim  to  indemnity  against  his  co-defendant,  but  the 
claim  so  set  up  against  the  co-defendant  will  not  be  tried 
without  an  order  providing  for  the  determination  of  the 
question  so  raised.  In  the  present  case  it  appeals  to  me 
that  the  question  as  to  whether  or  not  the  transfer  to  Boas 
was  or  was  not  a fraudulent  one  as  against  the  plaintiff 
will  involve  an  inquiry  as  to  the  terms  upon  which  Boas 
purchased  from  the  other  defendants,  and  that  the  whole 
matter  is  one  which,  so  far  as  appears  at  present,  might  be 
advantageously  disposed  of  at  one  hearing.  The  plaintiff 
appeared  upon  the  motion  before  me  and  supported  the 
appeal,  being  desirous  that  the  whole  matter  might  be 
disposed  of  at  once,  in  order,  perhaps,  that  she  might  take 
the  benefit  of  a finding  in  the  favour  of  the  defendant 
Norris  against  the  other  defendants,  if  such  should  be  the 
result  of  the  contest  between  them. 

I find  myself  compelled  to  differ  from  the  conclusions  at 
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which  the  learned  Master  has  arrived,  and  think  the  appeal 
should  be  allowed. 

The  costs  of  the  plaintiff  of  the  motion  in  Chambers 
and  of  this  appeal  to  be  costs  in  the  cause  to  him  in  any 
event.  The  costs  of  the  defendant  Pittman  of  the  motion  in 
Chambers  and  of  the  appeal  to  be  paid  by  the  defendants 
Norris  and  Boas. 


Be  Peck  and  Township  of  Ameliasburgh. 

By-law — Procedure  on  motion  to  quash — Notice  of  motion — Time. 

The  proceeding  by  rule  nisi  to  quash  a by-law  is  no  longer  in  force,  and 
the  proceeding  by  motion  is  substituted  for  it ; but  sec.  332  of  the 
Municipal  Act,  R.  S.  0.  ch.  184,  which  requires  four  days’  notice  of  an 
application  to  quash,  is  still  in  force  ; and  the  notice  of  motion  given  in 
this  case,  being  only  a two  days’  notice,  was  held  insufficient. 

[December  11,  1888. — Street , J.] 

This  was  an  application  by  a ratepayer  to  quash  a by- 
law authorizing  the  corporation  to  subscribe  for  stock  in  a 
bridge  company.  Notice  had  been  served  on  the  reeve, 
two  clear  days  before  the  application  was  made,  of  a 
motion  to  quash  the  by-law,  and  no  one  appeared  on  the 
application  to  represent  the  corporation. 

A.  H.  Marsh , for  the  applicant,  argued  that  although 
sec.  332  of  the  Municipal  Act  requires  four  days’  notice  to 
be  given,  and  the  application  to  be  by  service  of  a rule  nisi, 
the  practice  must  be  taken  to  be  governed  by  Con.  Rules  525 
and  526  as  to  the  mode  of  making  the  application,  and  by 
Con.  Rule  479  as  to  the  length  of  the  notice  to  be  given. 

Street,  J. — Sec.  332  of  the  Municipal  Act  provides  that 
“ the  Court  after  at  least  four  days’  service  on  the  corpor- 
ation of  a rule  to  shew  cause  in  this  behalf  may  quash  the 
by-law,”  &c. 
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Con.  Rule  526  provides  that  no  summons,  rule,  or  order  to 
shew  cause  shall  be  granted  in  any  action  or  matter ; but 
when  any  person  other  than  the  applicant  is  entitled  to  be 
heard  thereon,  he  shall  be  served  with  a notice  of  the 
motion. 

Sec.  4 of  ch.  2 of  51  Yic.  (0.)  repeals  all  enactments 
of  the  R.  S.  O.  1887  inconsistent  with  the  Consolidated 
Rules. 

It  would  appear,  therefore,  that  the  proceeding  by  rule 
to  shew  cause  to  quash  a by-law  is  no  longer  a practice 
which  is  in  force,  and  that  the  proceeding  by  motion  is 
substituted  for  it. 

Con.  Rule  479  provides  that  unless  the  Court  or  Judge 
gives  special  leave  to  the  contrary,  there  must  be  at  least  two 
clear  days  between  the  service  of  a notice  of  motion  and 
the  day  for  hearing  the  motion. 

This  does  not  appear  to  be  inconsistent  with  sec.  322  of 
the  Municipal  Act,  which  requires  four  days’  notice  of  the 
application  to  quash  the  by-law  to  be  given. 

The  application  was  made  to  me  to  quash  the  by-law  on 
30th  November,  1888,  upon  two  days’  notice  only.  I will, 
under  the  circumstances,  retain  the  application,  and  the 
applicant  may  give  a four  days’  notice  of  the  renewal  of 
the  motion. 
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Re  Chatham  Harvester  Co.  v.  Campbell. 

Arrest — Judgment  debtor — Order  for  examination — Appointment — Failure 
to  attend — Committal — Substituted  service  of  summons — Writ  of  attach- 
ment— Notice  to  debtor. 

Upon  the  return  of  a habeas  corpus , an  order  was  made  by  a Judge  of  the 
High  Court  for  the  discharge  of  the  defendant  from  custody  under  a 
writ  of  attachment  issued  by  order  of  a County  Judge  in  an  action  in 
a County  Court. 

Held , (1)  That  an  order  to  examine  the  defendant  as  a judgment  debtor 
and  an  appointment  under  it  together  were  equivalent  to  an  order  that 
the  debtor  should  attend  upon  the  day  mentioned  in  the  appointment, 
and  when  he  obeyed  the  order  by  attending  and  offering  to  be  examined, 
its  force  was  spent  and  the  power  of  the  examiner  under  it  at  an  end  • 
to  obtain  a fresh  appointment,  a fresh  order  was  necessary. 

Jarvis  v.  Jones,  4 P.  R.  341  ; McGregor  v.  Small,  5 P.  R.  56,  referred  to. 

(2)  If  an  order  for  substituted  service  of  a summons  or  notice  of  motion 
to  commit  can  be  made  at  all,  even  under  the  wide  language  of  Con. 
Rule  467,  it  should  not  be  made  except  in  a case  where  no  doubt  exists- 
that  the  notice  has  come  to  the  knowledge  of  the  person  against  whom 
the  application  is  made. 

(3)  The  order  asked  for  by  the  summons,  viz.,  for  the  committal  of  the 
defendant  to  the  common  gaol  was  the  appropriate  punishment  autho- 
rized by  R.  S.  O.  (1877)  ch.  50,  sec.  305,  for  disobedience  to  an  order  to 
attend  for  examination  ; and  an  order  for  the  issue  of  a writ  of  attach- 
ment requiring  the  sheriff  to  hold  the  debtor  in  custody  for  an  inde- 
finite period  was  improper.  At  any  rate  a different  order  from  that 
indicated  in  the  summons  should  not  have  been  made  in  the  absence  of 
the  debtor. 

(4)  The  writ  of  attachment  under  which  the  debtor  was  held  was  impro- 
perly issued  without  notice  to  him,  as  required  by  Con.  Rule  879  : and 
it  made  no  difference  that  it  was  in  lieu  of  one  which  had  expired. 

[December  4,  1888. — Street,  J.] 

The  plaintiffs  recovered  judgment  in  the  County  Court 
of  the  county  of  Kent,  against  the  defendant  for  a sum 
of  money  due  them,  and  after  judgment  obtained  an  order 
dated  7th  February,  1887,  from  the  Junior  Judge  of  the 
county  for  the  examination  of  the  defendant  before  the  clerk 
of  the  County  Court  of  Lanark,  at  Pembroke,  under  secs. 
304  and  305  of  ch.  50,  R.  S.  0.  (1877).  An  appointment  was- 
taken  out  under  this  order,  and  the  defendant  attended 
upon  it,  but,  no  one  attending  for  the  plaintiff,  the  defen- 
dant went  away.  Afterwards,  upon  the  same  day,  the 
plaintiffs  took  out  and  served  upon  the  defendant  another 
appointment  under  the  same  order  for  his  attendance  upon 
a future  day.  Upon  that  day  he  did  not  attend,  and  ho 


XII.]  RE  CHATHAM  HARVESTER  CO.  V.  CAMPBELL.  667 

afterwards  explained  that  he  attempted  to  get  to  Pem- 
broke from  his  home  to  attend  upon  the  examination,  but 
was  unable  to  do  so  owing  to  a heavy  snow  storm.  The 
fact  of  his  non-attendance  was  certified  by  the  officer 
before  whom  he  was  directed  to  attend,  and  a summons  to 
commit  him  for  his  non-attendance  was  sent  from  Chatham 
to  Pembroke  for  service  ; but  before  it  could  be  served,  the 
defendant  had  gone  away  to  Dakota.  The  sheriff’s  officer 
who  attempted  to  serve  this  summons  made  an  affidavit 
that  he  had  seen  the  defendant’s  -wife  and  father,  who 
informed  him  that  the  defendant  had  gone  to  the  United 
States,  and  that  they  did  not  know  when  he  would  return. 
Upon  this  affidavit  the  Junior  Judge  of  the  County  Court 
of  Kent  made  an  order  for  substitutional  service  of  the  sum- 
mons upon  the  wife  of  the  defendant.  An  affidavit  of 
service  upon  her  of  the  summons  to  commit  and  of  the 
order  for  substitutional  service  was  produced  to  the  Judge 
on  the  28th  March,  1887.  The  summons  called  upon  the 
defendant  to  shew  cause  on  that  day  why  he  should  not  be 
committed  to  the  common  gaol  of  the  county  of  Lanark 
(being  the  county  in  which  he  resided)  for  not  obeying  the 
order  to  attend  and  be  examined. 

Upon  the  production  of  the  affidavit  of  substituted 
service  on  the  wife  of  this  summons,  and  of  the  order  for 
substitutional  service,  no  one  appearing  for  the  defendant, 
the  Judge  made  an  order  that  a writ  of  attachment  should 
issue  directed  to  the  sheriff  of  the  county  of  Lanark,  and 
that  the  defendant  should  pay  the  costs  of  and  incidental 
to  the  order. 

On  the  30th  March,  1887,  a writ  of  attachment  was 
issued  from  the  County  Court  of  the  county  of  Kent 
directed  to  the  sheriff  of  the  county  of  Lanark,  command- 
ing him  to  attach  the  defendant  and  to  have  him  “ before 
us  in  the  County  Court  of  the  county  of  Kent,”  there  to 
answer  touching  a contempt,  &c.  The  defendant  did  not 
return  to  the  jurisdiction  until  after  the  date  at  which  this 
writ  had  expired.  On  1st  September,  1888,  an  affidavit 
was  made  by  a clerk  of  the  plaintiffs’  solicitors  that  the 
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defendant  had  returned  to  and  was  then  residing  in  the 
county  of  Lanark,  and  the  County  Judge  of  Kent  there- 
upon, on  the  plaintiffs ’ application,  ordered  that  they 
should  be  at  liberty  to  issue  a new  writ  of  attachment  in 
lieu  of  the  former  writ  issued  herein,  and  a new  writ  of 
attachment  was  accordingly  issued  without  any  notice  to 
the  defendant.  Under  this  writ,  which  was  similar  in  its 
terms  to  the  other,  the  defendant  was  arrested  on  the  5th 
September,  1888,  and  has  ever  since  been  held  under  it  as 
a prisoner  in  close  custody  in  the  county  gaol  of  Lanark. 

Upon  the  20th  November,  1888,  upon  the  defendant’s 
application,  a writ  of  habeas  corpus  wTas  issued,  and  an 
order  was  made  for  the  transmission  of  the  papers  on  file 
in  the  County  Court  of  Kent  to  the  Registrar  of  the  Com- 
mon Pleas  Division,  and  an  application  was  made  upon 
notice  to  the  plaintiffs,  for  the  defendant’s  discharge  from 
custody.  \ . * P 

The  application  was  argued  before  Street,  J.,  in  Cham- 
bers, on  the  3rd  December,  1888. 

Aylesworth,  for  the  defendant. 

E.  Douglas  Armour , for  the  plaintiffs. 

Judgment  was  delivered  on  the  4th  December,  1888. 

Street,  J.,  (after  stating  the  facts  as  above). — There 
appear  to  be  many  serious  defects  in  the  proceedings. 

The  original  order  for  the  examination  of  the  defendant 
directs  that  he  shall  attend  before  the  officer  named,  at 
such  time  and  place  as  he  shall  appoint,  and  then  and  there 
submit  to  be  examined.  Upon  this  order  an  appointment 
was  made  by  the  officer  and  served  on  the  defendant.  He 
duly  attended  upon  the  appointment  and  was  ready  and 
willing  to  submit  to  examination,  but  the  plaintiffs  did 
not  attend.  It  seems  to  me  that  the  force  of  the  order 
was  then  spent,  and  that  the  plaintiffs,  before  they  could 
obtain  a fresh  appointment,  were  bound  to  obtain  a fresh 
order.  If  one  fresh  appointment  could  be  obtained  upon 
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the  original  order,  a dozen  might  be,  and  there  would  be 
no  end  to  the  annoyance  to  which  a defendant  might  be 
put  at  the  caprice  of  the  plaintiff. 

Under  the  old  practice,  under  secs.  304  and  305,  ch.  50, 
R.  S.O.  (1877,)  the  judgment  creditor  was  entitled  to  obtain, 
as  a matter  of  course,  one  order  for  the  examination  of 
the  judgment  debtor;  but  having  exhausted  that  right 
by  compelling  the  attendance  of  the  debtor  before  the 
officer,  he  could  not,  in  my  judgment,  have  obtained  suc- 
cessive orders  for  the  same  purpose  where,  by  his  own 
default,  the  first  one  had  not  been  acted  on,  without 
shewing  some  excuse  for  not  having  proceeded  upon  the 
first.  The  order  here,  and  the  appointment  under  it,  to- 
gether were  equivalent  to  an  order  that  the  debtor  should 
attend  upon  the  day  mentioned  in  the  appointment : he 
obeyed  the  order  by  attending  and  offering  to  be  exam- 
ined, and  the  force  of  the  order  and  the  power  of  the 
officer  were  then  at  an  end.  See  Jarvis  v.  Jones , 4 P.  R. 
341 ; McGregor  v.  Small , 5 P.  R.  56. 

I can  find  no  precedent  for  the  order  for  substitutional 
service  of  a notice  of  motion  to  commit  the  defendant  to 
prison.  An  application  for  a similar  order  was  refused  in 
a case  reported  anonymously  at  p.  J05,  W.  N.,  1876.  In 
Hope  v.  Carnegie , L.  R 7 Eq.  at  p.  260,  it  is  said  by  Sir 
John  Stuart,  Y.  C. : “ The  other  defect  is,  that  the  orders 
were  for  substituted  service  of  a notice  of  motion  to 
commit  for  a contempt,  and  this  Court,  jealous  of  the  per- 
sonal freedom  of  the  subjects  of  the  Crown,  has  never, 
upon  any  occasion  in  my  experience,  entertained  a motion 
to  commit  for  contempt  unless  on  evidence  of  personal 
service  on  the  person  against  whom  the  motion  is  made.” 
See  also  Mann  v.  Perry , 50  L.  J.  Ch.  251;  Gilbert's 
Chy.  Pr.  198-9. 

In  the  face  of  the  wide  language  of  the  former  Chan- 
cer}? Order  199,  now  consolidated  as  Rule  467,  1 hesi- 
tate to  say  that  it  should  in  no  case  be  taken  to  apply 
to  motions  to  commit  or  for  a writ  of  attachment; 
but  certainly,  if  so  applied,  it  should  only  be  in  cases  in 
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which  no  doubt  exists  as  to  the  notice  having  come  to  the, 
knowledge  of  the  person  against  whom  the  application  is 
made.  In  the  present  case  the  probabilities  were  all  the 
other  way,  as  appeared  from  the  material  before  the  Judge 
who  made  the  order. 

The  notice  of  motion  was  for  an  order  for  the  committal 
of  the  defendant  to  the  common  gaol  of  Lanark.  This  is 
the  punishment  authorized  by  sec.  305  of  ch.  50,  R.  S O. 
(1877,)  in  force  when  the  motion  was  made,  and  is  the  appro- 
priate punishment  provided  by  that  section  for  a person 
who  has  failed  to  attend  under  an  order  for  examina- 
tion : it  is  directed  by  that  section  that  this  punishment 
under  it  shall  be  for  a period  limited  in  point  of  time.  In- 
stead of  making  the  order  indicated  by  the  notice  of  motion, 
the  J udge  made  an  order  for  the  issue  of  a writ  of  attach- 
ment, requiring  the  sheriff  to  hold  the  defendant  in  custody 
for  a time  not  defined.  The  committal  asked  for  by  the 
notice  of  motion,  and  authorized  by  sec.  305,  appears  in- 
tended to  meet  the  case  of  one  who  has  committed  a single 
act  of  contempt,  and  is  to  be  punished  for  it  by  the  imposi- 
tion of  a fixed  and  determined  period  of  imprisonment. 

The  object  of  a writ  of  attachment  seems  rather  to  be 
the  enforcing  obedience  to  an  order  of  the  Court  for  the 
performance  of  some  act  which  the  Court  thinks  the  defen- 
dant should  do,  and  for  the  compelling  of  which  an  indefi- 
nite confinement  until  the  act  is  done  may  be  necessary. 
At  all  events,  the  two  remedies  are  distinct  in  their  charac- 
ter, and  it  is  evidently  a serious  irregularity  to  serve  a 
notice  of  motion  for  the  one,  and  upon  its  return  to  take 
the  other,  in  the  absence  of  the  defendant  to  whom  the 
notice  has  been  given. 

Another  fatal  objection  to  the  writ  under  which  the 
defendant  is  held  in  custody,  appears  to  me  to  be  found 
in  the  fact  that  it  was  issued  without  any  notice  to  the 
defendant.  Con.  Rule  879,  following  Rule  365,  O.  J.  A., 
provides  that  no  writ  of  attachment  shall  be  issued  without 
the  leave  of  the  Court  or  a Judge,  to  be  applied  for  on 
notice  to  the  person  against  whom  the  attachment  is  to  be 
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issued.  I cannot  see  that  the  fact  that  the  writ  was  issued 
in  lieu  of  one  which  had  expired  can  help  the  plaintiffs,  in 
the  face  of  the  express  and  positive  enactment  of  this 
rule. 

I think  that  the  defendant  should  be  discharged  from 
custody,  and  that  the  plaintiffs  should  pay  the  costs  of 
the  application  and  the  costs  of  the  order  for  the  writ  of 
habeas  corpus  and  of  the  writ. 


* 

Leitch  v.  Grand  Trunk  Railway  Company. 


Discovery — Examination  of  officer  of  corporation — R.  8.  O.  ( 1877 ) ch.  50, 
sec.  156 — Railway  conductor — Discovery  before  second  trial  from 
witness  examined  at  first  trial. 

Held,  (1)  affirming  the  decision  of  MacMahon,  J.,  ante  p.  541,  that  the 
conductor  of  a train  of  the  defendants  through  whose  alleged  misconduct 
the  plaintiff  was  injured  was  an  officer  of  the  defendants  within  the 
meaning  of  R.  S.  0.  (1877)  ch.  50,  sec.  15K,  examinable  for  discovery  in 
an  action  for  damages  for  the  injuries  sustained. 

(2)  Reversing  the  decision  of  MacMahost,  J.  (Falconbridge,  J.,  dubitante) 
that  such  conductor  could  be  examined  by  the  plaintiff  before  a second 
trial,  notwithstanding  that  he  had  been  examined  as  a witness  at  the 
first  trial,  had  been  cross-examined  by  counsel  for  the  plaintiff,  and  had 
then  offered  to  produce  a certain  book  in  his  possession. 


[December  22,  1888. — The  Queen’s  Bench  Division .] 

An  appeal  by  the  plaintiff  from  the  order  of  MacMahon, 
J.,  ante  p.  541,  reversing  an  order  of  one  of  the  local 
Judges  at  London  for  the  examination  by  the  plaintiff,  for 
the  purposes  of  discovery,  of  one  David  Allison,  a conduc- 
tor of  the  defendants. 

The  appeal  wTas  argued  before  the  Divisional  Court  on 
the  19th  and  20th  November,  1888. 

W.  R.  Meredith,  Q.C.,  for  the  plaintiff,  relied  on  Betts  v. 
Grand  Trunk  R.  W.  Co.,  ante  pp.  86  and  634. 

Aylesworth,  for  the  defendants,  referred  to  Shelley  v. 
Hussey,  8 P.  R.  25. 
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Judgment  was  delivered  on  the  22nd  December,  1888. 

Armour,  C.  J. — This  is  an  appeal  from  the  judgment  of 
MacMahon,  J.,  reported  in  12  P.  R.  541,  and  two  questions 
are  presented  for  our  determination;  the  first  being  whether 
the  conductor  of  a train  of  the  defendants,  through  whose 
alleged  misconduct  the  plaintiff  was  injured,  is  an  officer  of 
the  defendants  within  the  meaning  of  R.  S.  0.  ch.  50,  sec. 
156;  and  the  second  being  whether,  if  such  officer,  he  can 
now  be  examined  for  discovery,  a trial  of  the  action  hav- 
ing been  had  which  resulted  in  the  disagreement  of  the 
jury,  and  he  having  been  examined  as  a witness  at  such 
trial. 

The  provision  R.  S.  O.  (1877)  ch.  50,  sec.  156,  is  a remedial 
one,  and  we  are  bound  to  give  it  such  fair,  large,  and  liberal 
construction  and  interpretation  as  wfill  best  secure  the 
attainment  of  its  object  according  to  its  true  intent,  mean- 
ing, and  spirit. 

The  object  of  the  provision  is  to  discover  the  truth  in 
relation  to  the  matters  in  question  in  the  action,  and  the 
examination  ought  to  be  of  such  officers  as  are  best  able  to 
give  information  respecting  such  matters. 

The  conductor  sought  to  be  examined  is  the  person  best 
able  to  give  information  in  relation  to  the  matters  in  ques- 
tion in  this  action,  and,  if  an  officer  of  the  defendants 
within  the  meaning  of  this  provision,  is  the  officer  who  of 
all  others  is  the  proper  officer  to  be  examined  in  relation  to 
such  matters. 

“ Officer  ” is  a word  of  very  wide  signification,  and  is 
used  in  many  Acts  constituting  bodies  corporate  with  the 
same  meaning  as  “servant,”  and  the  officers  of  a body  cor- 
porate are  in  truth  its  servants,  but  whether  the  servants 
of  a body  corporate  are  its  officers  must  depend  upon  the 
special  terms  of  each  particular  Act  constituting  the  body 
corporate. 

By  the  Railway  Act,  R S.  C.  ch.  109,  sec.  16,  sub-sec.  2, 
the  agents  or  servants  of  the  company  may  seize  goods  in 
respect  of  which  tolls  are  payable,  &c.  By  sub-sec.  12, 
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no  by-law  of  any  company  by  which  any  person  other 
than  the  shareholders,  officers  and  servants  of  the  company 
are  intended  to  be  bound,  &c.  By  sec.  18,  sub-sec.  17, 
the  directors  shall  make  by-laws  for  the  appointment  of 
all  officers,  servants,  and  artificers,  and  prescribing  their 
respective  duties.  By  sec.  18,  sub-sec.  18,  the  directors 
shall  from  time  to  time  appoint  such  officers  as  they  deem 
requisite,  and  shall  take  security  from  the  managers  and 
officers  for  the  time  being,  &c.  By  sec.  24,  a printed  copy 
of  so  much  of  the  by-laws,  rules  and  orders  as  relates  to  or 
affects  any  person  other  than  the  shareholders  or  servants  of 
the  company,  &c.  By  sec.  25,  every  servant  of  the  company 
employed  in  a passenger  train  or  at  a station  fur  passen- 
gers shall  wear  upon  his  hat  or  cap  a badge  to  indicate  his 
office,  and  without  such  badge  shall  not  be  entitled  to  exer- 
cise any  of  the  powers  of  his  office.  By  sec.  25,  sub-sec.  2, 
checks  shall  be  affixed  to  baggage  by  an  agent  or  ser- 
vant. By  sec.  25,  sub-sec.  5,  no  baggage  car  shall  be  placed 
in  rear  of  a passenger  car,  and  if  any  such  car  is  so  placed 
the  officer  or  agent  who  directs  or  knowingly  permits  such 
arrangement  and  the  conductor  of  the  train  shall  each  be 
guilty  of  a misdemeanour.  By  sec.  25,  sub-sec.  9,  every 
passenger  who  refuses  to  pay  his  fare  may,  by  the  conduc- 
tor of  the  train  and  the  train  servants  of  the  company,  be 
put  out  of  the  train.  By  sec.  25,  sub-sec.  11,  notice  in 
writing  is  to  be  given  to  the  station  master  or  other  ser- 
vant of  the  company.  By  sec.  49,  every  company  shall 
station  an  officer  at  every  point  on  its  line  crossed  on  a 
level  by  any  other  railway.  By  sec.  53.  whenever  any  rail- 
way crosses  any  public  highway  on  the  level,  the  company 
shall  not,  nor  shall  its  officers,  servants,  or  agents  wilfully 
permit,  &c. ; and  by  sub-sec.  2,  every  suoh  officer,  servant, 
and  agent  and  such  company  shall  incur,  &c.  By  sec.  56, 
sub-sec.  6,  if  any  officer,  servant,  or  agent  of  any  com- 
pany, &c.,  such  officer,  servant,  or  agent.  By  sec.  57,  on  the 
application  of  any  clerk  or  agent  of  such  company  thereto 
authorized  by  such  directors.  By  sec.  66,  the  Government 
engineer  may  give  notice  to  the  'president,  managing  direc- 


674 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 

tor,  or  secretary , or  superintendent  of  the  company, or  to  any 
officer  having  the  management  or  control  of  the  running  of 
trains.  By  sec.  69,  every  company  and  the  officers  and  direc- 
tors thereof  shall,  &c.  By  sec.  7 1,  the  operators  or  officers 
employed  in  the  telegraph  offices  of  or  under  the  control  of 
the  company  shall,  &c.  By  sec.  85, every  company  shall  make 
such  by-laws,  rules  and  regulations  to  be  observed  by  the 
conductors , engine-drivers,  and  other  officers  and  servants  of 
the  company.  By  sec.  85,  sub-sec.  4,  every  conductor,  engine- 
driver,  and  other  officer  and  servant  of  the  company.  By 
sec.  85,  sub-sec.  5,  if  the  violation  or  non-observance  of 
any  such  by-law,  by  any  of  the  persons  or  officers  in  the 
next  preceding  sub-section  mentioned.  By  sec.  85,  sub- 
sec. 7,  the  substance  of  any  such  by-law,  if  it  affects  any 
officer  or  servant  of  the  company.  By  sec.  85,  sub-sec.  8,. 
such  by-laws  shall  be  binding  upon  and  be  observed  by 
every  officer,  person  and  company  mentioned  in  the  fourth 
sub-section  of  this  section.  By  sec.  86,  every  company 
may  impose  upon  any  officer , servant,  or  person  who,  &c^ 
By  sec.  87,  proof  of  notice  of  the  by-law  to  the  officer,  ser- 
vant or  person , &c. 

I have  made  these  extracts  from  the  Railway  Act  to 
shew  that  no  definite  distinction  is  drawn  between  officers 
and  servants  ; that  the  watchman  stationed  at  a level  cross- 
ing is  referred  to  as  an  officer ; that  the  station  master  is 
referred  to  as  a servant  ; that  telegraph  operators  are  re- 
ferred to  as  officers  ; and  that  conductors  and  engine-driv- 
ers are  treated  as  officers  or  servants. 

In  Oakley  v.  Toronto,  Grey,  and  Bruce  R.  W.  Co.,  6 P. 
R.  253,  the  chief  engineer  of  the  defendants  was  held  to  be- 
an officer  of  the  defendants  within  this  provision. 

In  Dalziel  v.  Grand  Trunk  R.  W.  Co.,  6 P.  R.  307,  the 
tie  inspector  of  the  western  division  of  the  defendants' 
railway  was  held  not  to  be  an  officer  of  the  defendants- 
under  the  same  provision. 

In  McLean  v.  Great  'Western  R.  W.  Co.,  7 P.  R.  358,  an 
engine-driver  and  paymaster  of  the  defendant  company 
were  held  not  to  be  officers. 
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In  Maitland  v.  Globe  Printing  Co.,  9 P.  R.  370,  the 
assistant  or  sub-editor  of  the  defendants  was  held  to  be  an 
officer. 

In  j Ramsay  v.  Midland  R.  W.  Co.,  10  P.  R.  48,  a station- 
master  was  held[to  be  an  officer. 

In  Goring  v.  London  Mutual  Fire  Ins.  Co.,  10  P. 
R.  642,  local  agents  of  the  defendant  company  were  held  to 
be  officers. 

In  Odell  v.  City  of  Ottawa,  12  P.  R.  446,  a person 
appointed  by  the  defendants  to  the  charge  of  a traction 
engine  in  use  by  the  defendants  was  held  to  be  an  officer- 

If  Odell  v.  City  of  Ottawa  was  well  decided,  the  con- 
ductor in  this  case  was  an  officer  of  the  defendant  com- 
pany, for  he  was  more  an  officer  of  the  defendant  com- 
pany than  the  person  in  charge  of  the  traction  engine 
was  an  officer  of  the  city  of  Ottawa. 

It  seems  to  me  from  the  position  the  conductor  of  a 
train  occupies  in  respect  to  the  company  and  the  position  of' 
command  that  he  occupies  in  respect  to  the  train,  the  power  s 
he  is  entrusted  with,  and  the  duties  he  has  to  perform,  and 
having  regard  to  the  object  and  purpose  of  this  provision 
for  discovery,  that  we  must  hold  the  conductor  to  be  an 
officer  of  the  defendants  within  the  meaning  of  this  pro- 
vision. 

I do  not  think  that  it  can  be  laid  down  as  a rule  that  a 
person  who  was  liable  to  be  examined  for  the  purpose  of 
discovery,  and  was  not  examined  before  the  trial,  but  was 
examined  at  the  trial  as  a witness,  cannot  be  examined  for 
the  purpose  of  discovery  after  the  trial,  which  has  proved 
abortive  either  by  the  disagreement  of  the  jury  or  by  the 
granting  of  a new  trial. 

In  such  case  the  opposite  party  is  entitled,  in  my  opin- 
ion, to  examine  such  person  for  the  purpose  of  discovery ; 
but  the  costs  of  the  application  for  the  order  and  of  the 
order  and  proceedings  thereon  should  in  such  case  be 
borne  by  the  party  obtaining  the  order. 

The  appeal  will,  therefore,  be  allowed  with  costs,  and 
the  order  will  be  varied  in  the  manner  above  indicated. 
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Falconbridge,  J. — I agree  that  the  conductor  is  an 
“ officer.”  He  is  so  by  reason  of  the  duty,  charge,  or  trust 
conferred  on  him  by  the  railway  company,  and  he  is  none 
the  less  an  officer  because  the  company  choose  for  reasons 
of  their  own  not  to  engage  him  continuously,  but  to  pay 
him  by  the  trip. 

I am  not  prepared  to  record  my  dissent  from  the  opin- 
ions of  my  lord  and  of  my  brother  Street  on  the  other 
branch  of  the  case,  but  I confess  that,  notwithstanding  the 
wide  language  of  the  section,  I entertain  the  gravest  doubts 
whether  it  ever  was  the  intention  to  permit  the  examin- 
ation for  discovery  of  a witness  who  has  been  already  ex- 
amined and  cross-examined  at  atrial  of  the  cause,  and  who 
then  offered  to  make  the  fullest  discovery. 

Street,  J.,  agreed  with  Armour,  C.  J. 

Appeal  allowed. 


Waterhouse  v.  McVeigh  et  al. 


Arrest— Order  for  ca.  sa. — Powers  of  County  Court  Judge — Power  of  Judge 
in  Court  to  rescind  order. 

The  Judge  of  a County  Court  has  no  power,  either  as  such  Judge  or  as 
local  Judge  of  the  High  Court,  to  order  the  issue  of  a ca.  sa.  in  an 
action  in  the  High  Court. 

Cochrane  Manufacturing  Co.  v.  Lamon,  HP.  R.  351,  followed. 

A Judge  of  the  High  Court,  sitting  in  “ Single  Court,”  has  power  to  set 
aside  such  an  order. 


[September  21,  1888. — Armour,  C.  J.] 

Motion  by  the  defendant  to  set  aside  an  order  of  the 
Judge  of  the  County  Court  of  the  county  of  Simcoe,  for 
the  issue  of  a ca.  sa.  against  the  defendant  John  McVeigh, 
and  to  discharge  the  defendant  from  custody  thereunder. 
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The  action  was  in  the  High  Court  of  Justice. 

The  motion  was  heard  by  Armour,  C.  J.,  in  Court,  on  the 
21st  September,  188S. 

Hewson  and  Plaxton,  for  the  defendant,  argued  that  the 
County  Judge  had  no  jurisdiction,  either  as  such  Judge  or 
as  local  J udge  of  the  High  Court,  to  make  the  order  in  a 
High  Court  action;  citing. Cochrane  Manufacturing  Co.  v. 
Lamon,  11  P.  R.  351. 

J.  A.  McCarthy,  for  the  plaintiff,  conceded  that  the  local 
Judge  had  exceeded  his  powers,  but  objected  that  a single 
Judge,  even  when  sitting  in  Court,  had  no  power  to  set 
aside  the  order ; citing  Disher  v.  Disher,  12  P.  R.  518 ; 
Lamer  v.  Bushy,  5 P.  R.  356 ; Robertson  v.  Coulton,  9 
P.  R.  16  ; Diamond  v.  Cartwright,  22  C.  P.  496  ; McNab  v. 
Oppenheimer,  11  P.  R.  214;  Re  Doyle  v.  Henderson,  12 
P.  R.  388.  He  also  argued  that  the  order  in  question  was 
a mere  nullity,  and  that  the  defendant  being  imprisoned 
under  it,  his  remedy  was  by  habeas  corpus : citing  Mc- 
Namara on  Nullities,  p.  92 ; Brown  v.  McMillan,  7 M. 
& W.  196  ; Smith  v.  Smith , 11  P.  R.  6. 

[Argument  was  also  heard  on  the  question,  whether  the 
order  should  have  been  granted  on  the  facts  and  circum- 
stances shewn.] 

Armour,  C.  J. — Whether  this  order  is  a nullity  or  not 
it  is  clearly  an  order  which  the  defendant  is  entitled  to 
move  to  set  aside,  as  he  is  in  custody  under  it ; and  it  is 
clear  the  Judge  had  no  power  to  make  this  order.  As  to 
my  jurisdiction  to  hear  the  motion,  the  cases  cited  only  go 
the  length  of  saying  that  a Judge  in  Chambers  has  no 
power  to  set  aside  an  order  in  this  way.  The  Court, 
however,  has  the  power,  and  under  the  Judicature  Act  a 
single  Judge  sitting  here  or  at  the  Assizes,  is  the  High 
Court. 

A Divisional  Court  has  a very  limited  jurisdiction,  and 
certainly  would  have  no  power  in  a case  of  this  kind.  Then, 
as  we  held  in  Regina  v.  Beemer,  15  O.  R.  266,  the  Judges 
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of  the  Queen’s  Bench  Division,  sitting  as  a full  Court, 
represent  the  old  Court  of  Queen’s  Bench ; hut  this  is  in 
criminal  matters  only.  In  civil  causes  the  High  Court  sits 
when  a Judge  sits  in  Court;  he  may  ask  other  Judges  to 
sit  with  him,  but  that  will  not  make  him  any  more  the 
Court. 

I have  jurisdiction  to  set  aside  the  order,  and  I do  so- 
with  costs,  hut  such  costs  only  are  to  be  taxed  as  if  the 
question  of  the  County  Judge’s  jurisdiction  had  been  the- 
only  one  before  the  Court. 
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A DIGEST 

OF 

ALL  THE  REPORTED  PRACTICE  CASES 

CONTAINED  IN  THIS  VOLUME. 


ABSCONDING  DEBTOR. 

See  Attachment,  3. — Referee,  3, 

ABSCONDING  DEBTORS  ACT. 

See  Attachment,  3,  5. 

ABSTRACT  OF  TITLE. 

See  Vendor  and  Purchaser,  1,  3. 

ACTION. 

Action — Dismissal  for  non-pro- 
secution— Motion  by  tivo  defendants 
where  there  are  others .] — A motion  by 
two  of  the  defendants  to  dismiss  the 
action  as  against  them  for  the  plain- 
tiff’s default  in  not  proceeding  to  trial 
was  refused,  where  it  appeared  that 
one  of  the  defendants,  a necessary 
party,  had  for  apparently  sufficient 
reasons  not  been  served  with  a writ 
of  summons,  while  the  action  had 
proceeded  against  the  other  defend- 
ants, and  as  against  them  was  ripe 
for  trial. 

Semble,  that  it  is  the  duty  of  an 
applicant  to  apply  to  the  plaintiffs 
solicitor  for  information  as  to  the 
state  of  the  cause  in  regard  to  the 
other  defendants,  before  making  such 
a motion.  Foley  v.  Lee  et  al , 371. 

See  Attachment,  5. 

ADMINISTRATION. 

Administrator  ad  litem — Con.  Buie 
3 ii.] — C.  joined  his  wife  in  executing 
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a mortgage  on  her  land  to  a company 
covenanting  for  payment,  and  then 
died  intestate. 

The  company,  being  about  to  begin 
an  action  to  realize  their  claim  on  the 
mortgage,  desired  to  have  C.’s  estate 
represented  for  the  purpose  of  claim- 
ing against  it  for  any  deficiency.  N o 
letters  of  administration  having  been 
taken  out. 

Held,  that  it  was  proper  to  ap- 
point an  administrator  ad  litem  under 
Con.  Rule  311.  Be  Chambliss  and 
Canada  Life  Assurance  Company , 
649. 

See  Infant,  3. 

AFFIDAVIT. 

Affidavits — Date  of  filing — State- 
ment in  notice  of  motion .[ — Upon  a 
motion  to  commit  the  defendant  th& 
Court  refused  to  allow  the  plaintiffs 
to  read  affidavits  filed  upon  a pre- 
vious application,  the  date  of  their 
filing  not  having  been  stated  in  the 
notice  of  motion  ; and  also  refused 
to  allow  the  plaintiffs  to  read  an  affi- 
davit filed  after  the  service  of  the 
notice.  Mackenzie  et  al.  v.  Carter, 
544. 


ALIMONY. 

Interim  alimony — Disbursements 
— Separate  estate — Status  of  married 
women .] — The  peculiar  practice  of 
awarding  interim  alimony  and  dis- 
bursements in  alimony  suits  is  foun- 
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ded  on  the  presumption  that  the 
husband  has  everything  and  the  wife- 
nothing,  but  when  the  contrary  ap- 
pears the  presumption  is  done  away; 
and  the  Court  will,  on  applications 
for  interim  alimony,  consider  the 
question  of  the  wife’s  ability  to 
maintain  herself  out  of  separate 
estate  or  other  sources  of  income, 
such  as  her  earnings  and  allowances 
from  her  friends. 

And  where  the  wife  had  been 
living  apart  from  her  husband  for 
live  years,  and  had  been  supporting 
herself  out  of  the  rents  of  houses 
owned  by  her,  and  taking  boarders, 
and  through  assistance  rendered  by 
members  of  her  family,  the  Court 
refused  to  award  interim  alimony, 
but  directed  the  husband  to  pay  the 
prospective  cash  disbursements  of 
.the  plaintiff’s  solicitors  upon  their 
undertaking  to  account. 

Per  Boyd,  C.  The  change  in  the 
status  of  married  women  under 
recent  legislation  has  no  effect  upon 
the  law  as  to  disbursements  in  ac- 
tions for  alimony,  unless  the  wife  is 
actually  in  receipt  of  such  indepen- 
dent and  separate  means  of  support 
as  will  enable  her  to  live  and  pay 
the  costs  of  litigation  without  ali- 
mentation pending  the  action  for 
alimony.  Knapp  v.  Knapp,  105. 

See  Venue,  3. 

ALLOCATUR. 

See  Costs,  27. 

AMENDMENT. 

See  Mandamus,  2 — Notice  of 
Motion,  1 — Notice  of  Trial,  1 — 
Parties,  4 — Writ  of  Summons  — 
Ejectment — Foreclosure. 

APPEAL. 

1.  Appeal — Christmas  vacation.  ] 
Christmas  vacation  is  not  to  be  ex-  I 


eluded  in  reckoning  the  eight  days 
within  which  an  appeal  from  the 
Master  or  Local  Judge  or  Master  in 
Chambers  is  to  be  brought  on  under 
Rule  427,  O.  J.  A. 

As  such  appeals  are  not  heard  in 
vacation,  the  time  for  appealing  will 
be  extended  as  a matter  of  course 
upon  an  ex  parte  application.  Snow- 
den v.  Huntington,  1. 

2.  Appeal — Forum — Divisions  of 

High  Court — Sec.  25,  0.  J.  A.] 

Having  regard  to  the  provisions  of 
sec.  25,  O.  J.  A.,  the  setting  down 
of  an  appeal  from  a report  in  an  action 
in  the  Chancery  Division,  to  be  heard 
at  a sittings  of  Chambers  in  another 
Division,  is  a nullity.  Re  Christie 
— Christie  v.  Christie  et  al.,  15. 

3.  Appeal — Divisional  Court  — 
Winding-up  proceedings — Vic.  ch. 
23,  sec.  78.] — Pending  proceedings 
under  an  order  for  the  winding-up  of 
a company  under  Vic.  ch.  23  (D.), 
the  Union  Bank  filed  a petition  pray- 
ing that  the  liquidator  might  be 
ordered  to  deliver  up  certain  lumber 
claimed  by  the  bank.  The  petition 
came  on  to  be  heard  before  a Judge 
in  Court,  and  was  adjourned  by  him 
for  the  sake  of  convenience  before  the 
Judge  holding  the  Port  Arthur 
Assizes,  who  heard  the  evidence  orally 
and  pronounced  judgment  thereon. 

Held,  that  the  proceeding  at  Port 
Arthur  was  not  the  trial  of  an  action 
and  therefore  and  also  having  regard 
to  the  provisions  of  45  Vic.  ch.  23, 
sec.  78,  (D.),  that  no  appeal  lay  to 
the  Divisional  Court.  Re  Rainey 
Lake  Lumber  Company,  27. 

4.  Leave  to  appeal — Discretion — 
Jf.9  Vic.  ch.  16.  sec.  39  (0.)] — Leave 
was  given  to  appeal  from  the  decision 
of  Proudfoot,  J.,  12  O.  R.  492,  be- 
because  of  the  importance  of  the 
question  and  of  conflicting  decisions. 
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An  appeal  now  lies  to  a Divisional 
Court  from  a discretionary  order,  by 
virtue  of  49  Vic.  ch.  16,  sec.  39  (O.), 
but  that  enactment  has  not  altered 
the  rule  that  a very  strong  case  must 
be  made  out  to  induce  the  Court  to 
.reverse  such  an  order.  Powell  v. 
Peck  et  al,  34. 

5.  Assessment — Appeal  — Service 
of  notice — Time — R.S.  0.  ch.  180,  secs. 
56.59.]— R.  S.  O.  ch.  180,  sec.  59, 
regulating  appeals  to  the  county 
Judge  from  the  Court  of  Revision  as 
to  the  assessment  of  property  provides 
(sub. sec.  2)  that  the  person  appealing 
shall  serve  upon  the  clerk  of  the 
municipalty  within  five  days  after  the 
date  limited  by  the  act  for  closing 
the  Court  of  Revision  a written  notice 
of  his  intention  to  appeal : (sub-sec.  3) 
that  the  Judge  shall  notify  the  clerk 
of  the  day  he  appoints  for  hearing 
appeals;  and  (sub-sec.  4)  that  the 
clerk  shall  thereupon  give  notice  to 
all  the  parties  appealed  against.  Sec. 
56,  sub-sec.  19,  provides  that  all  the 
duties  of  the  Court  of  Revision  shall  be 
completed,  and  therolls  finally  revised, 
before  the  1st  day  of  July  in  each  year. 

The  Court  of  Revision  heard  the 
appeals  in  question  on  the  10th  June, 
1886,  and  rendered  judgment  on  the 
following  day.  Notices  of  appeal 
dated  the  15th  June,  1886,  were 
served  upon  the  clerk  on  the  19th; 
the  Court  cf  Revision  sat  until  the 
5th  July  ; on  the  15th  July  the  clerk 
notified  the  Judge  that  notice  had 
been  given  of  these  appeals,  and  on 
the  26  th  July  the  Judge  notified  the 
clerk  of  the  day  that  he  had  appointed 
for  hearing  the  appeals,  and  the  clerk 
notified  the  parties. 

Held,  that  the  limitation  in  sec.  59, 
sub-sec.  2,  should  be  construed  to 
mean  that  notice  of  appeal  should  not 
be  served  after  the  expiration  of  five 
days  from  the  closing  of  the  Court  of 


Revision;  and  also  that  the  service  in 
this  case  was  within  the  five  days,  as 
the  notices  were  in  the  hands  of  the 
clerk  during  the  five  days,  and  were 
acted  upon  by  him;  and  further,  that 
service  prior  to  the  expiry  of  the  five 
days  was  good  service.  Scott  v.  Town 
of  Listowel — Livingston  v.  Town  of 
Listowel , 77. 

6.  Leaveto  appeal— Time?\-~ Where 
leave  of  the  Court  is  necessary  for  an 
appeal,  application  therefor  should 
be  made  within  three  months  from 
the  judgment  to  be  appealed  from  ; 
but  in  a case  where,  although  leave 
to  appeal  was  necessary,  none  was 
obtained,  and  the  appellant  gave 
notice  and  filed  his  appeal  bond, 
which  was  allowed  without  objection 
by  the  respondent  and  where  the 
appeal  presented  a fairly  arguable 
question  of  law,  and  no  sittings  had 
been  lost  by  the  delay  ; 

i7e£c£, thatsuch  an  equity  was  raised 
in  the  appellant’s  favor  as  entitled 
him  to  relief  after  the  three  months. 

The  rule  laid  down  in  Sievewright 
v.  Lees,  9 P.  R.  200,  is  the  rule  that 
should  be  acted  upon  in  regard  to 
extension  of  time. 

Upon  an  interlocutory  applica- 
tion t.the  Court  will  not  hear  more 
than  one  counsel  for  any  party. 
Langdonv.  Robertson,  139. 

7.  Practice — Appeal  from  judg- 
ment in  favour  of  party  appealing — 
Subsequently  proceeding  on  judg- 
ment— Quashing  appeal .] — If  a party 
appeals  from  a judgment  in  his 
favour  claiming  relief  inconsistent 
with  that  granted  by  the  judgment 
appealed  from,  and,  pending  the 
appeal,  proceeds  upon  the  judgment 
and  obtains  the  relief  granted 
thereby,  he  will  be  deemed  to  have 
abandoned  his  appeal,  which  will  be 
quashed  at  the  instance  of  the  re- 
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spondent  on  a motion  for  that  pur- 1 
pose.  International  Wrecking  Co. 
v.  Lobb , 207. 

8.  Leave  to  appeal — Extension  of 
time— Excuse  f or  delay — Requirem  ent 
of  justice.] — Two  of  the  defendants 
(legatees)  in  an  administration  suit 
appealed  from  the  report  of  a Master 
and  thereby  succeeded  in  charging 
the  plaintiff,  an  executor,  with  their 
shares  of  a sum  of  $4,000,  which  the 
executor  had  lost  to  the  estate.  The 
other  defendants  did  not  appeal,  and 
as  to  them  the  report  became  abso- 
lute on  the  24th  March,  1887.  Three 
of  these  defendants  in  September, 
1887,  after  the  success  of  their  co- 
defendants’  appeal  was  established, 
moved  for  leave  to  appeal  and  to 
extend  the  time,  their  excuse  for  the 
delay  being,  that  they  had  supposed 
the  appeal  of  their  co-defendants 
would  enure  to  their  benefit. 

Held , that  justice  required  that 
the  time  for  appeal  should  be  ex- 
tended, and  these  defendants  let  in 
to  appeal,  upon  their  placing  the  ex- 
ecutor in  as  good  a position  as  he 
would  have  occupied  if  they  had 
appealed  within  the  time  allowed, 
notwithstanding  that  the  $4,000  was 
lost  to  the  estate  by  an  innocent 
mistake  of  the  executor,  that  he  had 
acted  as  he  did  by  reason  of  the  in- 
structions given  him  by  the  testator, 
and  his  acting  and  taking  advice 
according  to  the  instructions  had  led 
directly  to  the  mistake.  Langdon 
v.  Robertson , 12  P.  R.  139,  followed. 
Birds  v.  Betty , 6 Madd.  90,  distin- 
guished Re  Gabourie — Casey  v. 
Gabourie,  252. 

9.  “ The  Indian  Act,”  R.  S.  C.  cli. 

3,  sec.  108  — Summary  Convictions 

Act , R.  S.  C.  ch.  178 — Conviction — 
“ Appeal  brought  ” — Time.  ] — The 
words  “ appeal  brought  ” in  sec.  108 


[VOL- 

I of  the  Indian  Act,  R.  S.  C.  ch.  43r 
are  satisfied  by  the  giving  of  notice 
and  perfecting  the  appeal  by  the  giv- 
ing of  the  security  provided  for  by 
the  Summary  Convictions  Act ; and 
it  is  not  necessary  for  an  appellant 
from  a conviction  under  that  Act  to 
bring  his  appeal  to  a hearing  within 
the  time  limited  by  sec.  108.  In  re 
Hunter  v.  Griffiths,  7 P.  R.  86,  not 
followed. 

Semble,  merely  giving  notice  of 
appeal  within  the  thirty  days  would 
have  satisfied  the  words  of  the 
statute.  Regina  v.  McGauley , 259. 

10.  Appeal — Court  of  Appeal — 
Order  of  Judge  in  Court — Interlocu- 
tory order.] — An  order  was  made  by 
a J udge  sitting  in  Court,  directing 
the  execution  by  the  defendants- 
(mortgagees)  of  a reconveyance  or 
discharge,  directed  by  a previous 
judgment,  or  in  default  for  a seques- 
tration. 

Held,  that  an  appeal  to  the  Court 
of  Appeal  lay  without  leave,  whether 
the  order  was  to  be  regarded  as  in- 
terlocutory or  rot. 

Semble,  per  Hagarty,  C.  J.  O., 
and  Patterson,  J.  A.,  that  such  an 
order  is  not  in  its  nature  interlocu- 
tory. Bull  v.  North  British  Cana- 
dian Investment  Company  et  al.  284.. 

11.  Appeal — Waiver — Motion  to* 
extend  time  for  complying  with  order 
appealed  from,] — By  an  order  of 
Boyd,  C.,  12  P.  R.  275,  a motion  bv 
the  defendant  to  set  aside  a judg- 
ment for  irregularity  was  refused, 
but  the  defendant  was  let  in  to  de- 
fend upon  paying  into  Court  or 
securing  $700  within  a month.  The 
defendant  moved  for  and  obtained 
an  order  extending  the  time  for  pay- 
ing the  money  in,  and  then  appealed 
from  the  part  of  the  order  refusing 
to  set  aside  the  judgment  for  irregu- 
larity. 


XII.] 


DIGEST  OF  CASES. 


688 


Reid,  that  the  defendant  had 
waived  his  right  of  appeal  from  the 
order  by  obtaining  an  enlargement 
of  the  time  for  complying  with  it. 
Pierce  v.  Palmer,  308. 

1 2.  Appeal  — Injunction  — Stay- 
ing operation  of — R.  S.  0.  ch.  38,  sec. 
%7.\ — Reid,  that  the  operation  of  an 
injunction  awarded  by  a judgment 
of  a Court  below  was  stayed  pending 
an  appeal  to  this  Court,  after  the 
perfecting  of  the  security  of  an 
appeal,  by  virtue  of  It.  S.  O.  ch.  38, 
sec.  27.  City  of  Toronto  v.  Toronto 
Street  Railway  Company,  3G1. 

1 3.  Appeal — Dismissal  for  delay 
— Extending  time — Special  circum- 
stances— Judge  in  Chambers,  powers 
and  discretion  o/I] — Motion  to  dis- 
miss the  defendants’  appeal  to  this 
Court  for  want  of  prosecution.  The 
judgment  appealed  from  (12  O.  It. 
119)  was  pronounced  on  the  28th 
April,  1886,  and  notice  of  appeal 
was  given  within  two  weeks  there- 
after. Security  was  given  at  the  end 
of  J une,  but  the  draft  appeal  case  was 
not  sent  to  the  plaintiff’s  solicitors 
till  the  24th  September  following, 
and  did  not  reach  them  till  the  27th 
September.  The  period  from  that 
date  till  the  1st  of  March,  1887,  was 
•occupied  by  correspondence  between 
the  solicitors  for  the  parties  iu  an 
attempt  to  settle  the  appeal  case,  and 
at  the  end  of  that  period  it  became 
apparent  that  there  must  be  a motion 
to  a Judge  to  settle  the  case.  From 
the  1st  of  March,  however,  till  the 
28th  of  April,  when  a year  had  run 
from  the  pronouncing  of  judgment, 
nothing  was  done,  and  this  motion 
was  made  on  the  14th  May,  1887. 
The  reason  given  for  the  delay  after 
the  1st  March  was  that  the  appell- 
ants’ solicitor  thought  it  best  to  have 
the  case  settled  by  the  Judge  who  j 
tried  the  action,  and  that  that  Judge  | 


did  not  during  the  time  in  question 
hold  Chambers,  he  being  away  on 
circuit.  It  was  shewn,  however,  on 
the  other  side  that  he  was  not  con- 
tinuously absent  during  this  period. 

Reid,  by  Patterson,  J.  A.,  in 
Chambers,  that  no  special  circum- 
stances were  shown  to  justify  an  ex- 
tension of  the  time,  and  that  the 
appeal  should  be  dismissed  for  want 
of  prosecution. 

Reid,  on  appeal,  by  the  Court, 
that  the  Judge  in  Chambers  had 
power  to  make  the  order  dismissing 
the  appeal,  and  that  nothing  was 
shewn  to  warrant  interference  with 
his  discretion.  Platt  v.  Grand  Trunk 
Railway  Company,  380. 

14.  Appeal  from  Master's  ruling 
— Time — Reading  depositions  taken 
on  former  application — Estoppell\— 
An  appeal  from  the  ruling  of  a 
Master  in  the  course  of  a reference 
should  be  brought  on  within  a month 
from  the  date  of  the  ruling,  irrespect- 
ive of  the  date  of  the  certificate  of 
such  ruling. 

In  a mortgage  action  there  was  a 
reference  to  a Master  for  sale,  etc. 
After  sale  and  satisfaction  of  the 
plaintiff’s  claim  out  of  the  proceeds, 
a balance  remained  in  Court,  which 
It.  G.  applied  to  the  Master  to  have 
paid  out  to  her.  Upon  such  appli- 
cation It.  G.  was  examined  before 
the  Master,  who  refused  the  appli- 
cation. An  order  was  afterwards 
made  by  a Judge  referring  to  the 
Master  to  ascertain  who  was  entitled 
to  the  fund,  and  to  settle  priorities. 
Upon  such  reference  the  Master 
ruled  that  the  depositions  of  It.  G. 
taken  upon  the  former  application 
could  be  read. 

Held,  reversing  the  decision  of 
Robertson,  J.,  in  Chambers,  that 
the  depositions  could  be  read  subject 
to  the  right  of  A.,  an  opposing  claim- 
ant of  the  fund  to  cross-examine  R.G. 
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upon  them  ; R.  G.  to  attend  for  such 
cross-examination  upon  payment  of 
conduct  money  by  A. 

Held , also,  that  A.  was  estopped 
from  appealing  from  the  Master’s 
ruling  by  reason  of  his  not  having 
objected  to  the  evidence  being  re- 
ferred to  at  a certain  stage  of  the 
proceedings.  Mciclennan  v.  Gray  et 
al,  431. 

15.  Evidence  — Adducing  addi- 
tional evidence  in  Court  of  Appeal .] 
— The  defendants  appealing  from  a 
Divisional  Court,  applied  for  leave 
to  adduce  further  evidence  in  the 
Court  of  Appeal  to  corroborate  that 
already  taken  upon  a point  which 
was  argued  before  the  Divisional 
Court,  and  decided  adversely  to  the 
a ] plieants.  The  application  was 
refused. 

' Remarks  on  the  reception  of 
further  evidence  by  appellate  Courts. 
Merchants  Bank  v.  Lucas  et  al.,  526. 

Bee  Arbitration  and  Award,  2’ 
4 — Conviction,  3 — Costs,  15,  18, 
19,  27,  31 — Examination,  13 — 
Foreign  Judgment  — Master  in 
Chambers — Venue,  5 — Infant,  4. 


ARBITRATION  AND  AWARD. 

1.  Arbitration — Costs — Taxation 
— Time  and  expenses  in  travelling — 
Amount  of  fees.~\ — Upon  an  appeal 
from  the  taxation  of  costs  of  an  ar- 
bitration, which  the  plaintiffs  were 
ordered  to  pay  : 

Held,  that  items  in  respect  of  the 
loss  of  time  in  travelling  and  travel- 
ling expenses  of  an  arbitrator  were 
properly  disallowed. 

Held,  also,  that  the  amount  to  be 
allowed  per  diem  to  arbitrators  and 
counsel  was  a matter  peculiarly 
within  the  province  of  the  taxing 
officer,  and  his  decision  should  not 
be  interfered  with.  Re  Hillyard  et 
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al.  and  the  Royal  Insurance  Com- 
panyc 285. 

2.  Arbitrator  — Disqualification — 
R.  S.  C.  ch.  109,  sec.  8,  sub-sec.  28 — 
“ The  Judge' ' — Divisional  Court — 
Appeal — Certiorari. ] — Amotion  was 
made  to  Galt,  J.,  under  R.  S.  C.  ch. 
109,  sec.  8,  sub  sec.  28,  to  determine 
the  validity  of  the  cause  of  disquali- 
fication urged  by  land-owers  against 
the  arbitration  appointed  by  a rail- 
way company  under  the  provisions 
of  the  Act.  The  objection  was,  that 
the  arbitrator  was  a ratepayer  of  a 
city  largely  interested  in  the  railway 
company  as  a shareholder  and  credi- 
tor. He  wras  not  himself  a share- 
holder, nor  had  he  any  personal  in- 
terest in  the  matter,  except  as  a 
resident  of  the  city,  in  which  he 
had  no  real  estate,  and  was  assessed 
on  income  only. 

Held,  by  Galt,  J.,  that  the  arbi- 
trator was  not  disqualified. 

Held , by  the  Chancery  Divisional 
Court,  that  no  appeal  lay  to  a Divi- 
sional Court  from  the  decision  of  the 
Judge  acting  under  the  statute. 

Held,  also,  that  the  Divisional 
Court  had  no  power  to  remove  the 
proceedings  by  certiorari.  Re  Mc- 
Quillan and  the  Guelph  Junction  R. 
W.  Co.,  294. 

3.  Arbitration  — Extending  time 
for  making  award — Death  of  party — 
No  provision  for  appeal — Statute  of 
Limitations .] — Two  persons  submit- 
ted certain  matters  in  dispute  be- 
tween them  to  the  award  of  a barrister 
of  character  and  standing.  The  sub- 
mission provided  that  the  death  of 
either  party  should  not  operate  as  a 
revocation  of  the  power  and  authority 
of  the  arbitrator  ; there  was  no  pro- 
vision for  an  appeal  from  his  award. 
The  arbitrator  allowed  the  time  for 
making  his  award  to  run  out  before 
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entering  on  the  reference.  One  of 
the  parties  had  died  since  the  sub- 
mission,and  the  survivor  nowapplied 
to  the  Court  to  enlarge  the  time.  It 
appeared  that  the  Statute  of  Limita- 
tions had  so  run  since  the  submission 
as  to  bar  portions  of  the  applicant’s 
claim. 

Held , reversing  the  decision  of 
Rose,  J.,  that  the  facts  of  the  death 
and  the  absence  of  the  right  of  ap- 
peal would  not  warrant  the  Court  in 
refusing  to  enlarge  the  time,  and  that 
under  the  circumstances  no  injustice 
would  be  done  by  enlarging  it.  Be 
Curry , 437. 

4.  Award — Appeal  from — Time — 
Trinity  Term.~\ — An  award  must  be 
moved  against  within  the  term  fol- 
lowing its  publication,  or  within  the 
period  which  such  term  formerly 
occupied. 

And  when  the  term  has  been 
abolished,  where  an  award  was  pub- 
lished on  the  13th  August,  1888, 
notice  of  appeal  dated  7th  Septem- 
ber, 1888,  but  not  served  till  10th 
September,  1888,  was, 

Held , too  late,  and  the  appeal  was 
dismissed.  Kean  v.  Edwards , 625. 

See  Costs,  10,  13,  15,  24,  26. 


ARREST. 

1 . Arrest — Capias  — A affidavit  — 
“ Intent  to  defeat .”] — The  use  in  the 
affidavit  upon  which  an  order  for  the 
issue  of  ca.  re.  was  granted  of  the 
words  “ intent  to  defeat,”  instead  of 
“ intent  to  defraud,”  the  latter  being 
the  words  prescribed  by  R.  S.  O. 
(1877)  ch.  67,  sec.  5. 

Held , not  fatal  to  the  arrest.  Laing 
v.  Slingerland,  366. 

2.  Arrest  — Ca.  re.  — Breach  of 
promise  — Statement  of  damage — Cor- 
robation — Discharge  of  defendant .] 


— In  an  action  for  breach  of  promise 
of  marriage  the  defendant  was  arrest- 
ed under  a ca.  re .,  the  order  for  which 
was  granted  upon  an  affidavit  which 
did  not  swear  to  any  amount  of  dam- 
age. Upon  a motion  to  discharge 
the  defendant  from  the  custody  of  his 
bail,  he  denied  the  promise  of 
marriage,  and  the  plaintiff  filed  no 
affidavit  corroborating  her  own.  The 
intent  of  the  defendant  to  leave  the 
country  rested  on  alleged  admissions 
made  by  the  defendant  to  the  plain- 
tiff, which  he  denied,  and  he  also 
brought  forward  a strong  fact  against 
his  likelihood  to  abscond  from  the 
Province. 

Held,  that,  under  these  circum- 
stances, the  defendant  should  be  dis- 
charged. and  the  bail  bond  delivered 
up  to  be  cancelled.  Donegan  v.  Short , 
589. 

3.  Arrest  — Judgment  debtor  — 
Order  for  examination  — Appoint- 
ment— Failure  to  attend — Committal 
— Substituted  service  of  summons — 
Writ  of  attachment — Notice  to  debtor .] 
— Upon  the  return  of  a habeas  cor- 
pus, an  order  was  made  by  a Judge 
of  the  High  Court  for  the  discharge 
of  the  defendant  from  custody  under 
a writ  of  attachment  issued  by  order 
of  a County  Judge  in  an  action  in  a 
Counny  Court. 

Held,  (1)  That  an  order  to  examine 
the  defendant  as  a judgment  debtor 
and  an  appointment  under  it  together 
were  equivalent  to  an  order  that  the 
debtor  should  attend  upon  the  day 
mentioned  in  the  appointment,  and 
when  he  obeyed  the  order  by  attend- 
ing and  offering  to  be  examined,  its 
force  was  spent  and  the  power  of  the 
examiner  underit  at  an  end  ; to  ob- 
tain a fresh  appointment,  a fresh 
order  was  necessary. 

Jarvis  v.  Jones,  4 P.  R.  341 
McGregor  v.  Small,  5 P.  R.  56, 
referred  to. 
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(2)  If  an  order  for  substituted  ser- 
vice of  a summons  or  notice  of  motion 
to  commit  can  be  made  at  all,  even 
under  the  wide  language  of  Con.  Rule 
467,  it  should  not  be  made  except  in 
a case  where  no  doubt  exists  that  the 
notice  has  come  to  the  knowledge  of 
the  person  against  whom  the  appli- 
cation is  made. 

(3)  The  order  asked  for  by  the 
summons,  viz.,  for  the  committal  of 
the  defendant  to  the  common  goal 
was  the  appropriate  punishment 
authorized  by  R.  S.  O.  (1877)  ch.  50, 
sec.  305,  for  disobedience  to  an  order 
to  attend  for  examination  ; and  an 
order  for  the  issue  of  a writ  of  attach- 
ment requiring  the  .sheriff  to  hold 
the  debtor  in  custody  for  an  inde- 
finite period  was  improper,  At  any 
rate  a different  order  from  that  indi. 
cated  in  the  summons  should  not 
have  been  made  in  the  absence  of  the 
debtor. 

(4)  The  writ  of  attachment  under 
which  the  debtor  was  held  was  im- 
properly issued  without  notice  to 
him,  ae  required  by  Con.  Rule  879  ; 
aud  it  made  no  difference  that  it  was 
in  lieu  of  one  which  had  expired. 
Re  Chatham  Harvester  Co.  v.  Camp- 
bell:,  666. 

4.  Arrest — O.der  for  ca.  sa. — 
Powers  of  County  Court  Judge — 
Power  of  Judge  in  Court  to  rescind 
order.  J — The  Judge  of  a County 
Court  has  no  power,  either  as  such 
Judge  or  as  local  Judge  of  the  High 
Court,  to  order  the  issue  of  a ca.  sa. 
in  an  action  in  the  High  Court. 

Cochrane  Manufacturing  Co.  v. 
Lamon,  11  P.  R.  351,  followed. 

A Judge  of  the  High  Court,  sit- 
ting in  “ Single  Court,”  has  power 
to  set  aside  such  an  order.  Water- 
house  v.  McVeigh  et  al,  676. 


ATTACHMENT. 

1.  Attachment  of  debts — Claimant 
of  moneys  attached — Discretion  of 
Judge — Rule  375,  0.  J.  A.] — The 
plaintiff,  after  recovering  judgment 
against  the  defendant,  issued  an 
attaching  order  upon  moneys  in  the 
hands  of  the  Canada  Company,  which 
were  admittedly  not  the  moneys  of 
the  latter,  and  which  the  plaintiff 
swore  he  was  informed  and  believed 
belonged  to  the  judgment  debtor, 
but  which  was  claimed  by  his  son. 
There  was  nothing  before  the  Judge 
of  the  County  Court  to  support  the 
assertion  of  the  plaintiff,  and  the 
examination  of  the  claimant  taken 
at  the  instance  of  the  plaintiff,  failed 
to  shew  that  there  was  any  reason 
to  believe  that  the  claim  was  not 
well  founded. 

Held , that  the  Judge  had  under 
Rule  375  a discretion  to  direct  or 
refuse  to  direct  the  trial  of  an  issue, 
and  that  such  discretion  was  pro- 
perly exercised  in  refusing  to  so 
direct,  and  in  rescinding  the  attach- 
ing order. 

Semble,  if  the  plaintiff  had  been 
able  to  suggest  eveu  a plausible 
ground  for  supposing  that  it  was  the 
mouey  of  the  j udgment  debtor,  or  to 
cast  a suspicion  upon  the  bona  fides 
of  the  claim  of  the  son,  it  would  have 
been  the  duty  of  the  Judge  to  direct 
an  issue,  if  the  plaintiff  desired  it. 
Johnson  v.  Moody , 203. 

2.  Attachment  of  debts — Order  for 
coste.] — The  person  to  receive  pay- 
ment under  an  order  for  payment  of 
costs  only  is  entitled  to  an  order 
attaching  debts  due  or  accruing  due 
to  the  person  to  pay. 

Any  doubt  existing  upon  the 
English  cases  and  the  O.  J.  Act 
Rules,  is  cleared  up  by  R.  S.  O.  ch. 
66,  sec.  72,  Re  Irvine , a Solicitor , 
297. 


ASSESSMENT. 

See  Appeal,  5. 
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3.  Absconding  debtor — Successive 
applications  for  writ  of  attachment — 
Fact  of  prior  application  not  dis- 
closed— Cause  of  action — Particu- 
larity in  stating .] — An  application 
was  made  to  a County  Judge  for  an 
order  to  issue  a writ  of  attachment 
under  the  Absconding  Debtors’  Act ; 
the  Judge  did  not  finally  determine 
against  the  application,  but  gave 
leave  to  renew  it  upon  a further 
affidavit. 

Held , that  there  was  no  reason 
why  the  application  should  not  after- 
wards be  made  to  another  Judge. 

Semble,  also,  that  where  a Judge 
refuses  to  grant  an  attachment  or  an 
order  to  hold  to  bail,  successive  ap- 
plications may  be  made  to  successive 
Judges  upon  the  same  material,  and 
an  order  granted  by  any  one  of  them 
will  be  as  valid  as  if  it  had  been 
made  by  the  first  one ; but  in  the 
ease  of  a subsequent  application  upon 
the  same  or  different  material  the 
Judge  should  always  be  informed  of 
every  previous  application  ; this, 
however,  more  as  a matter  of  pro- 
priety than  of  legal  right,  and  an 
omission  to  do  so  would  not  be  a 
ground  for  setting  aside  the  order,  if 
the  material  warranted  the  granting 
of  it. 

Held , also,  that  the  same  particu- 
larity in  stating  the  cause  of  action 
is  not  required  when  a Judge  has  to 
make  an  order  for  a writ  of  attach- 
ment or  to  hold  to  bail,  as  was  re- 
quired in  an  affidavit  to  hold  to  bail 
when  no  order  of  a Judge  was  re- 
quired, nor  as  when  personal  liberty 
is  involved.  Bank  of  Hamilton  v. 
Baine , (2)  439. 

4.  Attachment  of  debts  — Divi- 
dends on  insolvent  estate .] — A judg- 
ment creditor  seeking  to  garnish 
funds  due  to  his  judgment  debtor  by 
48.,  served  an  attaching  order  upon 
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the  assignee  of  S,  under  an  assign- 
ment for  the  benefit  of  creditors.  At 
the  time  of  the  service  the  assignee 
had  in  his  hands  the  greater  part  of  the 
moneys  belonging  to  the  estate  of  S., 
but  had  not  declared  a dividend ; 
and  before  he  did  so,  but  after  the 
service  of  the  attaching  order,  the 
judgment  debtor  assigned  to  G-.  the 
dividends  coming  to  him  from  the 
estate  of  S. 

Held , that  the  judgment  creditor 
was  entitled  as  against  G-.  to  the 
dividends  from  the  insolvent  estate 
based  upon  the  amount  that  was  in 
the  hands  of  the  assignee  when  the 
attaching  order  was  made. 

McCraney  v.  McLeod,  10  P.  R. 
539,  explained  and  followed.  Parker 
v.  Howe,  351. 

5.  Writ  of  attachment — Setting 
aside  — Jurisdiction  of  County  Court 
Judge  in  High  Court  action .] — The 
J udge  of  a County  Court  who  orders 
the  issue  of  a writ  of  attachment 
out  of  the  High  Court  under  sec.  2 
of  the  absconding  Debtors’  Act,  R. 
S.  O.  (1877)  ch.  66,  has  no  jurisdic- 
tion to  entertain  an  application  to 
set  aside  such  writ.  Disher  v.  Disher, 
518. 

6.  Deceiver  by  way  of  equitable 
execution — Attachment  of  Debts — 
Salary  not  yet  due.~\- — Judgment 
creditors  on  the  7th  December,  1888, 
moved  for  a receiver  by  way  of  equit- 
able execution  to  receive  money 
which  they  alleged  would  be  due  to 
the  judgment  debtor  on  the  21st 
December,  1888,  for  salary  as  a 
school  master. 

Held,  that  if  the  debt  was  one 
which  could  be  garnished,  the  judg- 
ment creditors  should  attach  it ; if 
it  could  not  be  garnished,  it  was  be- 
cause there  was  no  debt  at  all.  Kin- 
caid v.  Kincaid,  12  P.  R.  462,  dis- 


688 


DIGEST  OF  CASES. 


[VOL. 


tinguished.  Trust  and  Loan  Co.  v. 
Gorsline,  654. 

See  Landlord  and  Tenant,  1 — 
Prohibition,  2. 

BAWDY  HOUSE 

See  Conviction.  1. 

BREACH  OF  PROMISE  OF  MAR. 
RIAGE- 

See  Arrest,  2. 


BY-LAW. 

See  Notice  of  Motion,  3. 

CANADA  TEMPERANCE  ACT. 

See  Conviction,  2. 

CAPIAS. 

See  Arrest,  1,  2,  4. 


CASES. 

Beddall  v.  Maitland,  17  Ch.  D. 


174,  followed 399 

See  Counter  Claim,  3. 

Belmonte  v.  Aynard,  4 C.  P.  D. 

352,  discussed  121. 

See  Costs,  8. 


Bickford  v.  Grand  Junction  B.  W. 
Co.,  1 S.  C.  R.  2 7,5,  referred  to.  .607 
Judgment,  12. 


Bigham  v.  Warner,  10  P.  R.  621r 
commented  on 113. 

See  Jury,  3. 

Birls  v.  Betty,  6 Madd.  90,  dis- 
tinguished   252. 

See  Appeal,  8. 

Bissett  v.  Jones,  32  Ch.  D.  635,. 
followed 492.. 

See  Judgment,  6. 

Be  Boustead  and  Warwick , 12  0. 
R.  491,  followed 389. 

See  Vendor  and  Purchaser,  1. 

Bradbury,  Exparte,  14  C.  B 15r 
followed 597. 

See  Judgment  Debtor,  3. 

Bridges  v.  Longman , 24  Beav  27y. 
cited  and  followed 651.. 


8'ee  Vendor  and  Purchaser,  3 

Canadian  Bank  of  Commerce  v. 
Middleton,  12  P.  R.  121,  Dictum  of 
Master  in  Chas.  in,  not  approved 

490. 

See  Costs,  21. 

Be  Cartliew  and  re  Pauli,  27  Ch; 
D.  485,  considered  and  explained.  6 
See  Solicitor  and  Client,  1. 

Be  Charles,  4 Ch.  Chamb.  R.  19r 

commented  upon 389. 

See  Vendor  and  Purchaser,  1. 

Be  Clark,  9 P.R.  337  distinguished 

155. 

See  Solicitor  and  Client,  3. 

Cochrane  Manufacturing  Co.  v. 
Lamon,  11  P.  R.  351,  followed. 676 
See  Arrest,  3. 

Coulson  v.  Spiers,  9 P.  R.  49r. 
followed 490, 


See  Costs,  21. 
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Crooks  v.  Stroud , 10  P.  R.  131 } 
distinguished,  464,  discussed ..  597, 
See  Judgment  Debtor,  1,  3. 

Cumberland  v.  Ridou *,  3 P.  R.  14, 


followed 44. 

See  Costs,  5. 

Cushman  v.  Reid , 20  C.  P.  147, 
distinguished 367. 

See  Prohibition,  4. 

Devereux  v.  Cairns , IIP.  R.  452, 
discussed 185. 

See  Partition,  1. 

Re  Emma  Silver  Mining  Co.,  L. 
R.  10  Ch.  194,  followed 458. 

See  Examination,  9. 

Forfar  v.  Climie , 10  P.  R.  90  spec- 
ially referred  to 367. 

See  Prohibition,  4. 


Re  Freeman  et  al.  1 Ch.  Chamb.  R. 
102,  considered  and  explained . . 6. 

See  Solicitor  and  Client.  1. 

Lritz  v.  Hobson , 14  Ch.  D.  542, 


followed 428. 

See  Costs,  20. 

Glass  v.  Frickleton,  1C  Gr.  470, 

followed 510. 

See  Parties,  4. 


Grierson  v.  Cheshire  Lines  Com- 
mittee, L.  R.  19  Eq.  83,  referred  to 

408. 

See  Railway,  1. 

Re  Harcourt , 32  Sol.  J.  92,  fol- 
lowed   386. 

See  Solicitor  and  Client,  7. 

Hall  v.  Laver , 1 Ha.  571,  followed, 

288. 

See  Costs,  14. 


Hobbs  v.  Scott,  23  U.  C.  R.  619,. 


discussed 597. 

See  Judgment  Debtor,  3. 

Hunt  v.  McArthur,  24,  U.  C.  R. 
254,  no  longer  applicable 98. 

See  Justice  of  the  Peace. 

Re  Hunter  v.  Griffiths , 7 P.  R.  86, 
not  followed 259. 

See  Appeal,  9. 

Hyde  v.  Beardsley,  18  Q.  B.  D. 
244,  followed  44. 

See  Costs,  5. 

Jarvis  v.  Jones , 4 P.  R.  341, 
referred  to 666. 

See  Arrest,  3. 

Kendall  v.  Hamilton,  4 App.  Cas. 
513,  followed 622. 

See  Jury,  7. 

Kincaid  v.  Kincaid,  12  P.  R.  462, 
distinguished 485,  654. 

Mandamus  1,  Attachment  6. 

Kinsey  v.  Roche,  8 P.  R.  515, 
overruled 367. 

See  Prohibition,  4. 

Re  Knight  v.  Medora , 1 4 A . R.  1 1 2, 
doubted  but  followed  367. 

See  Prohibition,  4. 

Langdon  v,  Robertson,  12  P.  R. 
139,  followed 252. 

See  Appeal,  8. 

Langtry  v. Dumoulin,  10P. R.  244, 
approved 413. 

See  Costs,  19. 

Lemon  v.  Lemon,  6 P.  R.  184, 
discussed 597. 

See  Judgment  Debtor,  3. 
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Macdonald  v.  Piper , 10  P.  R.  586, 

distinguished 155. 

See  Solicitor  and  Client,  3. 

Re  Mead  v.  Creary,  31  C.  P.  1, 

doubted  but  followed 367. 

See  Prohibition,  4. 

Metropolitan  L.  and  S.  Co.v.  Mara , 
8 P.  R.  355  distinguished . 450,  464. 
See  Prohibition  6,  Judgment 
Debtor  1. 

Meyers  v.  Kendrick , 9 P.  R.  366, 

followed 565. 

See  Examination,  13. 

Millar  v.  Cline , ‘12  P.  R.  155, 

distinguished 386. 

See  Solicitor  and  Client,  7. 

Moir , ex-par  te,  21  Ch.  D.  61,  fol- 
lowed   597. 

See  Judgment  Debtor,  3. 

Re  Murdock , 9 P.R.  132,  followed  2 
See  Habeas  Corpus. 


McGregor  v.  Small , 5 P.  R.  56, 

referred  to 666. 

See  Arrest,  3. 

McMahon  v.  Laver y,  12  P.  R.  62. 

disinguished 324. 

See  J ury,  5. 

McNabb  v.  Oppenheimer , 11  P.  R. 

214,  followed 38. 

See  Master  in  Chambers. 

Re  Northern  Assam  Tea  Co .,  L.  R. 

5 Ch.  App.  644,  followed 298. 

See  Company,  1. 

Nurse  v.  Durnsford , 13  Ch.  D. 

764,  followed 149. 

See  Solicitor  and  Client,  2. 

Pfeiffer  v.  Midland  R.  W.  Co.,  18 

Q.  B.  D.  243,  followed 201. 

See  Notice  of  Motion,  .1. 

Quay  v.  Quay , 11  P.  R.  258, 

followed 249. 

See  Costs,  11. 


Munster  v.  Railton , 10  Q.  B.  D. 
475,  11  Q.  B.  D.  435,  10  App.  Cas. 

680,  referred  to 646. 

See  Partnership. 

McCallum  v.  McCollum , 11  P.  R. 

179,  distinguished 413. 

See  Costs,  19. 

McCraneyv.  McLeod , 10  P.R.  539, 

explained  and  followed 351. 

See  Attachment,  4. 


Reeder  v.  Bloom,  3 Bing.  9,  fol- 


lowed   611. 

See  Costs,  30. 

Regina  v.  French , 13  O.  R.  80, 
distinguished 142. 


See  Conviction,  2. 

Regina  v.  Judge  of  the  Prompt  on 
County  Court , The , 18  Q.  B.  D.  213, 

followed 450. 

See  Prohibition,  6. 


McDougall  v.  Lindsay  Paper  Mill 


Co.,  20  U.  C.  L.  J.  N.  S.  133,  re- 
ferred to 607. 

See  Judgment,  12. 

McGowan  v.  Middleton,  11  Q.  B.  D. 
464,  fobowed  . .* 399. 


See  Counter-Claim,  3. 


Regina  v.  Row,  14  C.  P.  307,  no 

longer  applicable 98. 

See  Justice  of  the  Peace. 

Reynolds  v.  Howell,  L.  R.  8 Q.  B. 

398  followed 149. 

See  Solicitor  and  Client,  2. 
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Runnacles  v.  Mesquita , 1 Q.  B.  D, 


418,  followed  64. 

See  Judgment,  1. 

v.  Sexton , 1 Dowl.  180,  fol- 
lowed   611. 

See  Costs,  30. 


Shroder  v.  Myers , 34  W.  B.  261. 
followed,  220,  distinguished  . . .223. 

See  Venue,  1,  2. 

Sievewright  v.  Leys , 9 P.  It.  200, 
approved 139. 

See  Appeal,  6. 

Re  Smart  infants , 12  P.  R.  43 5, 
affirmed 635. 

See  Infant,  4. 

Smith  v.  Rooney,  12  U.  C.  R.  661, 
distinguished 506. 

See  Judgment,  9. 

Standard  Bank  v.  Wills , 10  P.  R. 
159,  not  followed 492. 

See  Judgment,  6. 

Stanior  v.  Evans,  W.  N.  1886  p. 
210,  considered 38. 

See  Master  in  Chambers. 

Stewart  v.  Sullivan , 11  P.  R.  529, 
followed 42. 

See  Costs,  4. 

Temperance  Colonization  Society 
v.  Evans , 12  P.  R.  48,  distinguished 
324,  followed 62. 

See  Jury,  5,  2. 

Tomlinson  v.  Land  and  Finance 


Corporation , 14  Q.  B.  D.  539,  dis- 
cussed   121. 

See  Costs,  8. 

Ward  v.  Stallibras,  L.  R.  8 Ex. 
175,  followed 396. 


See  Examination,  7. 


Watson  v.  Garratt,  3 P.  R.  7 4,  fol- 


lowed   44. 

See  Costs,  5. 

Westinghouse  v.  Midland  R.  W. 
Co.,  48  L.  T.  Rep.  N.  S.  462,  fol- 
lowed   86. 

See  Production,  2. 

Wheeler  v.  Ze  M archant,  17  Ch. 

D.  675,  followed 86. 

See  Production,  2. 

TFTwte  v.  Belfrey , 10  P.  R.  64,. 

commented  upon 44. 

See  Costs,  5. 

Wiley  v.  Ledyard , 20  U.  C.  L.  J. 

N.  S.  142,  referred  to 607. 

See  Judgment,  12. 

Williams  v.  Crosling,  3 C.  B.  956, 

followed 90. 

See  Costs,  21. 

Wilson  v.  Roberts,  11  P.  R.  412, 

followed 447. 

See  Costs,  17. 

Wiltsie  v.  Ward,  8 A.  R.  549, 

specially  referred  to 367. 

See  Prohibition,  4. 


CAUSE  OF  ACTION. 

See  Ejectment. 

CERTIFICATE  OF  TAXATION. 

See  Costs,  19. 

CERTIFICATE  OF  EXAMINER. 

See  Examination  15. 
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CERTIORARI. 

See  Arbitration,  2 — Conviction,  2. 


CHATTEL  MORTGAGE. 

See  Examination,  13. 

COMPANY. 

1 . C ompany — Winding-up  — Ap- 
pointment of  liquidator — Costs.] — 
Upon  a contest  for  the  appointment 
of  liquidator  in  a winding-up  pro- 
ceeding, it  is  desirable  to  follow  the 
rules  for  guidance  to  be  found  in  the 
English  cases  under  the  Winding-up 
Acts.  The  Court  abstains  from  lay- 
ing down  any  such  rule  as  that  the 
nominee  of  the  petitioning  creditors 
should  have  a preference.  The  Court 
will  consider  the  condition  of  affairs 
to  ascertain  what  parties  are  most 
interested  in  the  due  administration 
of  the  estate  in  liquidation,  and  other 
things  being  equal,  will  act  upon 
their  recommendation. 

And  where  upon  an  application 
under  the  Dominion  Act  the  credi- 
tors were  those  whose  interests  were 
most  to  be  regarded,  and  the  great 
bulk  of  them  favoured  the  appoint- 
ment of  the  sheriff*  of  Lamb  ton,  and 
opposed  the  nominee  of  the  petition- 
ing creditors,  and  the  sheriff  resided 
in  the  county  where  the  company’s 
operations  were  carried  on,  and  where 
all  its  books  and  assets  were,  was 
already  de  facto  liquidator  under 
voluntary  proceedings  taken  pursu- 
ant to  the  Ontario  Act,  and  was  other- 
wise well  qualified  for  the  position, 
the  Court  appointed  him  liquidator. 

The  rule  as  to  costs  suggested  in 
He  Northern  Assam  Tea  Co .,  L.  R. 
5 Ch.  App.  644,  followed.  Re  Alpha 
Oil  Co .,  298. 


2.  Company— Winding-up— Order 
of  foreign  Court — Defence — Res  ju- 
dicata.]— In  the  course  of  proceed- 
ings taken  in  Scotland  for  winding- 
up  the  plaintiff’s  company,  an  order 
was  made  by  a Scotch  Court  for 
delivery  by  the  defendant,  as  one  of 
the  officers  of  the  company,  of  cer- 
tain books  and  papers  said  to  be  in 
his  hands,  and  it  was  provided  that 
in  case  of  default  the  liquidator 
might  proceed  against  the  defendant 
who  lived  in  Ontario,  in  any  Court 
in  Ontario  having  authority  to  com- 
pel delivery,  and  upon  default  this 
action  was  brought  for  that  purpose. 

Held , that  there  was  and  could  be 
no  final  adjudication  of  rights  by  the 
order,  for  it  could  only  be  operative 
by  enforcing  it  against  the  person  of 
the  defendant  by  attachment  for  dis- 
obedience, and  such  enforcement  could 
not  be  of  extra-territorial  efficacy. 
There  was  no  power  in  a winding-up 
proceeding  to  pronounce  an  order 
equivalent  to  a final  judgment  on  the 
merits,  based  upon  service  of  a per- 
son out  of  the  jurisdiction  of  the 
Scottish  Court. 

A nd  an  order  striking  out  the  de- 
fen ce  in  the  action  on  the  ground 
that  it  was  res  judicata  by  the  order 
of  the  Scottish  Court  was  rescinded. 

Semble,  that  the  order  of  the  Scot- 
tish Court  should  have  been  limited 
to  such  books  and  papers  as  were  in 
the  hands  of  the  defendant  at  its 
date.  The  British  Canadian  Lum. 
bering  and  Timber  Co.  v.  Grant , 301. 


CONTEMPT  OF  COURT. 

See  Judgment  Debtor,  1,  2. 


CONTRIBUTION. 

See  Costs,  1. 
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CONVICTION. 

1.  Conviction — Keeping  bawdy - 
house  — Uncertainty  — Place  where 
offence  is  committed — Forfeiture  of 
penalty — 82  & S3  Vic.  ch.  31,  sec. 
17 — CWs.] — Upon  a motion  on  the 
return  of  a habeas  corpus  to  discharge 
the  prisoner,  who  was  convicted  of 
keeping  a house  of  ill-fame  ; 

Held,  that  the  conviction  was  bad 
on  its  face  for  uncertainty  in  not 
naming  a place  where  the  offence 
was  committed. 

Held,  also,  that  it  was  defective 
because.it  did  not  contain  an  adjudi- 
cation of  forfeiture  of  the  fine  im- 
posed. 

The  Act  32  & 33  Vic.  ch.  31,  sec. 
17,  provides  that  the  magistrate 
may  condemn  the  party  accused  to 
pay  a fine  not  exceeding,  with  the 
costs  in  the  case,  $100. 

Held,  that  the  meaning  of  this  is, 
that  the  amount  of  the  costs  in  the 
case  shall  be  deducted  from  $100, 
and  that  the  balance  or  difference 
shall  be  the  utmost  limit  of  the  fine ; 
and  that  the  conviction  in  this  case, 
being  to  pay  the  sum  of  $100  with- 
out costs,  was  therefore  bad.  Regina 
v.  Cyr,  24. 

2.  Canada  Temperance  Act — Con- 
viction— Adjournment  to  consider  of 
judgment — 32  & 33  Vic.  ch.  31,  sec. 
4 6 — Evidence  — C ertiorari.  "| — Upon 
an  information  for  an  offence  against 
the  Canada  Temperance  Act  a Police 
Magistrate  heard  all  the  evidence 
within  the  proper  time,  and  at  the 
close  of  the  evidence  announced  in 
presence  of  the  parties  that  judgment 
would  be  reserved  for  two  weeks  from 
that  day — at  which  appointed  time 
judgment  was  duly  pronounced. 

Held,  that  32  & 33  Vic.  ch.  31, 
sec  46  (D.),  which  is  to  be  read  into 
■the  Canada  Temperance  Act  by  vir- 


tue of  sec.  107,  applies  only  to  an 
adjournment  of  the  hearing  or  the 
further  hearing  of  the  information 
or  complaint,  which  is  quite  a dis- 
tinct thing  from  the  adjudication  or 
determinination  of  the  charge  after 
the  hearing  is  completed.  Justices 
are  not  obliged  to  fix  the  fine  or 
punishment  at  the  instant  of  convic- 
tion, but  may  take  time  either  for 
the  purpose  of  informing  themselves 
as  to  the  legal  penalty  or  the  amount 
proper  to  be  imposed,  or  taking  ad- 
vice as  to  the  law  applicable  to  the 
case. 

Notwithstanding  the  adjournment 
after  the  close  of  the  hearing  for 
fourteen  days  in  order  to  consider  of 
and  give  judgment,  the  Police  Magis- 
trate had  jurisdiction,  and  the  con- 
duct of  the  proceedings  was  not  even 
irregular. 

Regina  v.  French,  13  0.  R.  80, 
distinguished. 

There  was  an  amendment  of  the 
original  information  by  changing  the 
date  of  the  offence  from  the  10th  to 
the  23rd  of  February,  and  the  par- 
ties agreed  that  the  evidence  taken 
should  stand  for  the  purposes  of  the 
amended  charge  instead  of  having  a 
needless  repetition  of  it. 

Held,  that  this  course  was  unob- 
jectionable. 

The  defendant’s  application  for  a 
certiorari  was  refused,  with  costs. 
Regina  v.  Hall,  142. 

3.  Intoxicating  liquors  — Convic- 
tion for  selling  to  an  Indian — Vari- 
ance as  to  date  between  evidence  and 
conviction — R.  S.  C.  ch.  j.3,  sec.  87 — 
Findings  of  magistrate,  when  re- 
viewable  f — A summary  conviction 
by  the  Police  Magistrate  of  the 
county  of  Brant,  for  selling  intoxi- 
cating liquor  to  an  Indian  in  the 
township  of  Tuscarora,  contrary  to 
R.  S.  C.  ch.  43  stated  that  the 
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offence  was  committed  on  the  29th 
September,  1887,  but  the  informa- 
tion stated  and  the  evidence  dis- 
closed that  the  offence  was  commit- 
ted on  the  27th  September,  1887. 

Held , that  the  date  was  not  under 
the  circumstances  material,  there 
being  no  suggestion  that  any  wrong 
or  injustice  was  caused  by  the  mis- 
take, and  that  sec.  87  of  It.  S.  C. 
ch.  43,  operated  to  cure  this  irre- 
gularity as  also  certain  other  irre- 
gularities complained  of,  the  offence 
having  been  clearly  proved,  the 
Police  Magistrate  having  express 
jurisdiction  by  sec.  96  of  the  Act, 
and  the  punishment  imposed  being 
within  the  power  ‘conferred  upon 
him. 

Held,  also,  that  where  the  pro- 
ceedings before  a magistrate  are 
removed  under  29  & 30  Vic.  ch.  45, 
sec.  5,  the  Judge  is  not  to  sit  as  a 
Court  of  Appeal  from  the  findings  of 
the  magistrate  upon  the  evidence ; 
if  any  fact  found  by  the  magistrate 
is  disputed,  and  he  would  have  no 
jurisdiction  had  he  not  found  that 
fact,  then  the  evidence  may  be 
looked  at  to  see  whether  there  was 
anything  to  support  his  findings 
upon  it ; but  if  the  jurisdiction  to 
try  the  offence  charged  does  not 
come  in  question  as  a part  of  the 
evidence,  then  the  jurisdiction  hav- 
ing attached,  his  finding  is  not  re- 
viewable  as  a rule  except  upon  an 
appeal.  Regina  v.  Green , 373. 

4.  Criminal  law — Conviction  for 
vagrancy — Nature  of  ofence.~\ — The 
Act,  R S.  C.  ch.  157,  sec.  8,  (f.), 
provides  that  “ all  persons  who  cause 
a disturbance  in  any  street  or  high- 
way by  screaming,  swearing,  or  sing- 
ing, or  by  being  drunk,  or  by  im- 
peding or  incommoding  peaceable 
passengers  * • * are  loose,  idle, 

or  disorderly  persons  within  the 
meaning  of  this  section.” 


The  defendant  was  convicted  and 
committed  for  that  he  “unlawfully 
did  cause  a disturbance  in  a public 
street  * * by  being  drunk,  and 

then  was  a vagrant,  loose,  idle,  and 
disorderly  person  within  the  mean- 
ing of  the  Act  respecting  vagrants.,r 

The  evidence  disclosed  that  the 
defendant  was  drunk,  and  that  he 
was  guilty  of  impeding  and  incom- 
moding peaceable  passengers,  but  it 
negatived  his  causing  a disturbance 
in  the  street  by  being  drunk. 

Held,  that  no  offence  of  the  nature 
described  in  the  conviction  and  com- 
mitment was  committed  by  the  de- 
fendant, and  an  order  was  made  for 
his  discharge.  Regina  v.  Daly , 411. 

5.  Warrant  of  commitment — Con- 
viction— Variance — Motion  to  dis- 
charge 'prisoner  — Enlargement — R. 
S.  C.  ch.  176,  sec.24-~\ — In  determin- 
ing, upon  a motion  to  discharge  a 
prisoner,  whether  a warrant  of  com- 
mitment is  defective,  the  Court  can- 
not, in  view  of  the  Summary  Trials- 
Act,  R S.  C.  ch.  176,  go  behind 
the  conviction ; and  the  proper 
course  where  there  is  a conviction 
sufficient  in  law,  and  a variance 
between  the  conviction  and  warrant 
of  commitment,  is  to  enlarge  the 
motion  so  as  to  enable  the  magis- 
trate to  file  a fresh  warrant  in  con- 
formity with  the  conviction. 

And  where  the  conviction  alleged 
that  the  offence  was  committed  in 
January,  1887,  and  the  commitment 
January,  1888,  the  motion  was  en- 
larged accordingly.  Regina  v.  Larin* 
642. 

See  Information — Appeal,  9. 


CORPORATION. 

See  Parties. 


XII.] 

COSTS,  AND  SECURITY  FOR 
COSTS. 

1.  Costs — Creditor’s  action — Con- 
tribution— Appeal.'] — In  a creditor’s 
action  to  set  aside  a chattel  mort- 
gage as  preferential,  the  judgment 
at  the  trial  declared  that  the  mort- 
gage was  fraudulent  and  void  as 
against  the  plaintiff  and  such  other 
creditors  of  the  defendant  C.  as 
might  contribute  to  the  expenses  of 
the  suit;  and  directed  that  the  plain- 
tiff should  be  paid  his  party  and 
party  costs  by  the  defendant  McC., 
and  his  additional  costs  as  between 
solicitor  and  client  out  of  the  fund 
recovered  for  the  creditors  by  setting 
aside  the  mortgage.  The  case  was 
carried  by  the  defendants  to  the 
Court  of  appeal  and  the  Supreme 
Court  of  Canada,  and  the  judgment 
at  the  trial  was  finally  affirmed  in 
all  respects,  but  the  additional  costs 
as  between  solicitor  and  client  were 
not  given  by  the  Court  of  appeal  or 
the  Supreme  Court. 

Held , that  the  plaintiff’s  expenses 
in  saving  the  fund  were  not  limited 
to  party  and  party  costs,  but  extend- 
ed to  those  incurred  as  between 
solicitor  and  client  to  the  end  of  the 
proceedings  in  the  Supreme  Court ; 
that  the  plaintifl  had  a right  to 
object  to  the  other  creditors  coming 
in  to  share  in  the  fund  until  they 
had  contributed  to  these  extra  costs; 
and,  in  order  to  avoid  circuity,  it 
was  directed  that  they  should  be 
taxed  and  paid  out  of  the  fund. 
Macdonald  v.  McCall  et  al .,  9. 

2.  Costs  of  the  day.] — Under  an 
order  made  at  the  Assizes  postpon- 
ing the  trial  upon  payment  of  “ the 
costs  of  the  day,”  only  one  counsel 
fee  of  $10  is  taxable.  Hogg  v. 
Crabbe,  14. 


69  i > 

3.  Costs,  security  for  against  one 
of  several  plaintiffs  — Joinder  of 
plaintiff— Causes  of  action.] — The 
rule  that  security  for  costs  should 
not  be  ordered  where  it  could  be 
only  against  one  of  several  plaintiffs 
does  not  now  universally  govern, 
since  the  law  as  to  joinder  of  plain- 
tiffs has  been  changed  by  Rule  89, 
O.  J.  A. 

Qucere , whether  the  rule  was  ever 
applicable  to  the  ordering  of  security 
for  costs  against  an  insolvent  plain- 
tiff suing  for  the  benefit  of  another 
person. 

And  where  one  plaintiff  was  suing 
to  enforce  a mechanic’s  lien  against 
certain  land,  and  the  other,  an  insol- 
vent, suing  on  another’s  behalf  to 
set  aside  a sale  of  the  same  land, 
security  for  costs  was  ordered  against 
the  latter  plaintiff  alone.  Irving  et 
al.  v.  Clark  et  al.,  29. 

4.  Interlocutory  costs  — Staying 
proceedings — Trespass.] — Where  the 
plaintiff  is  acting  in  good  faith  his 
action  should  not  be  stayed  for  non- 
payment of  interlocutory  costs  ; and 
an  action  of  trespass  is  in  that  re- 
spect in  no  way  different  from  any 
other. 

Stewart  v.  Sullivan , 11  P.  R.  529,. 
followed.  Wright  v.  Wright,  42. 

5.  Costs,  scale  of — “ Costs  to  abide 
the  event  ” — Trial — Rule  511 — Set- 
off.]— The  parties  by  consent  allowed 
a verdict  for  the  plaintiff  for  $1  to  be 
taken  before  the  J udge  at  the  Assizes, 
to  be  altered  according  to  the  result 
of  a reference  agreed  upon,  and  also 
agreed  that  the  costs  should  abide 
the  event.  The  action  was  for  dam- 
ages for  negligence,  and  the  award 
was  in  favour  of  the  plaintiff  for 
$85.  A question  having  arisen  as 
to  the  scale  of  costs  ; 

Held,  following  Watson  v.  Garrett,. 
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3 P.  R.  7 4,  and  Hyde  v.  Beardsley , 
18  Q.  B.  D.  244,  that  “costs  to 
abide  the  event  ” does  not  mean  that 
the  plaintiff,  if  successful,  shall 
necessarily  have  full  costs,  but  that 
he  shall  have  such  cost?  a*,  under 
the  statutes  and  rules  of  Court,  a 
plaintiff  recovering  the  amount  that 
he  recovers  by  the  event  is  entitled 
to. 

Held , also,  following  Cumberland 
v.  Ridout,  3 P.  R.  14,  that  the  final 
judgment  by  means  of  the  reference 
was  to  be  regarded  as  obtained  with- 
out a trial,  and  the  costs  therefore 
depended  upon  Rule  511,  under 
which  the  taxing  officer  was  directed 
to  proceed. 

There  should  be  no  set-off  of  costs: 
such  a result  is  not  contemplated  by 
Rule  511,  and  it  is  not  a fair  con- 
struction to  incorparate  with  it  the 
provisions  of  R.  S.  O.  ch.  50,  sec. 
346,  that  section  being  restricted  to 
a case  where  there  is  a trial. 

White  v.  Belfry , 10  P.  R.  64, 
commented  upon.  Andrews  v.  City 
of  London , 44. 

6.  Costs,  scale  of— Rule  218 — 
Money  paid  into  Court  with  defence .] 
— The  plaintiff  in  an  action  in  the 
High  Court  of  Justice  claimed  $296.- 
14,  the  balance  of  an  account  of 
$896  for  rent  and  goods  sold  and 
delivered. 

The  defendants  in  their  statement 
of  defence  admitted  a liability  of 
$170,30,  but  claimed  a credit  of 
$81.14,  leaving  a balance  due  of 
$89.16,  which  they  brought  into 
Court  with  their  defence. 

The  plaintiff  served  notice  under 
Rule  218,  accepting  the  amount  paid 
in  in  full  of  the  claim,  and  proceeded 
to  tax  his  costs.  Upon  taxation  a 
question  arose  as  to  the  scale  of  costs. 

Held , that  the  .provision  in  Rule 
218,  that  the  plaintiff  may  tax  his 


costs,  does  not  give  him  costs  accord- 
ing to  any  higher  scale  than  if  he  had 
entered  judgment  for  the  sum  which 
he  received  out  of  Court ; the  costs 
should  therefore  be  on  the  County 
Court  scale,  as  the  whole  amount  of 
the  account  was  over  $800,  and  the 
amount  admitted  by  the  defendant 
was  $170.30.  Chicb  v.  Toronto 
Electric  Light  Co .,  58. 

7.  Costs—  Executor — Taxation — 
Moderation.] — Bills  of  costs  for  ser- 
vices rendered  to  an  estate  after  a 
testator’s  death,  down  to  the  date  of 
an  order  for  the  administration  of 
the  estate,  were  paid  by  the  execu- 
tor after  the  order  and  pending  ad- 
ministration proceedings. 

Held,  that  there  could  be  no  tax- 
ation of  the  bills  as  against  the  exe- 
cutor at  the  instance  of  creditors, 
but  that  the  bills  should  be  moder- 
ated. So  far  as  the  solicitors  were 
concerned  the  payment  by  the  exe- 
cutor was  to  be  regarded  as  payment 
of  the  bills,  and  to  obtain  a taxation 
after  payment  a case  would  have  to 
be  made  against  the  solicitors. 

Practically  the  moderation  might 
be  so  conducted,  if  warranted  by 
special  circumstances,  as  to  differ 
but  little  from  a taxation*  Re 
Hague , Traders  Bankv.  Murray , 119. 

8.  Costs , security  for — Issue  aris- 
ing out  of  garnishment  proceedings 
— Interpleader  issue.] — Where  one 
of  the  parties  to  an  issue  arising  out 
of  garnishment  proceedings  is  out  of 
the  jurisdiction,  there  is  power  under 
Rule  375  to  order  security  for  costs  : 
but 

Sernble,  owing  to  there  being  no 
rule  in  Ontario  similar  to  the  Eng- 
lish Rule  864  of  1883,  there  is  no 
power  to  make  such  an  order  in  an 
interpleader  issue. 

Belmonte  v.  Aynard , 4 C.  P.  D. 
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352,  and  Tomlinson  v.  Land  and 
Finance  Corporation , 14  Q.  B.  D. 
539,  discussed.  Canadian  Bank  of 
Commerce  v.  Middleton,  121. 

9.  Costs — Set-off — Buie  436 — So- 
licitor’s lienf\ — Under  Buie  436  a 
discretion  is  allowed  as  to  whether 
or  not  there  shall  be  a set-off  of 
•costs  in  the  same  action  where  costs 
^,re  awarded  to  and  against  the  par- 
ties ; equitable  considerations  are 
allowed  to  enter  into  the  disposal  of 
the  contention,  and  there  is  no  strict 
right  in  the  matter. 

A direction  to  set-off  costs  was 
properly  refused  under  the  following 
circumstances  : — The  plaintiff  suc- 
ceeded at  the  trial  of  an  action  for 
specific  performance  of  a contract  for 
the  sale  of  land,  and  was  given  costs 
up  to  the  trial ; on  reference  to  a 
Master  he  failed  to  shew  title,  and 
was  ordered  to  pay  the  defendant 
his  costs  subsequent  to  the  trial,  and 
to  repay  $500  of  the  purchase  money 
which  had  been  paid  by  the  defen- 
dant; the  defendant’s  solicitor  as- 
serted a lien  upon  the  sum  due  by 
the  plaintiff  for  costs,  which  could 
be  recovered  upon  the  bond  given  by 
him  as  security  for  costs,  whereas  the 
$500  could  not  be  recovered  against 
the  plaintiff  who  was  worthless. 
McCarhhy  v.  Cooper  et  al.,  125. 

10.  Costs — County  Court  scale — 
Counsel  fees — Arbitration.] — In  tax- 
ing the  costs  of  an  arbitration  upon 
the  County  Court  scale,  no  larger 
fee  for  attendance  of  counsel  before 
the  arbitrators  than  $25  can  be  al- 
lowed, even  though  the  attendance 
is  for  several  days.  Re  Montague 
and  the  Township  of  Aldborough,  141. 

11.  Costs — Taxation — Local  tax- 
ing officer — Rule  JJ7.] — Rule  447 
applies  to  a taxation  of  costs  con- 


ducted by  a local  taxing  officer  under 
the  powers  given  him  by  48  Yic.  ch. 
13,  sec.  22  (O.),  and  an  appeal  from 
such  taxation  does  not  lie  unless 
objections  are  carried  in  before  the 
officer,  as  required  by  that  rule. 

Quay  v.  Quay , 11  P.  R.  258, 
followed.  Snowden  v.  Huntington 
et  al.,  248. 

12.  Costs — Taxation  — Appeal — 
Copies  of  opinions  of  Judges — Objec- 
tions.] — Upon  an  appeal  to  a Judge 
in  Chambers  from  the  taxation  of 
costs  by  a local  taxing  officer,  where 
the  bill  was  referred  to  one  of  the 
taxing  officers  at  Toronto  as  upon  a 
revision  : 

Held,  that  there  should  be  no 
costs  of  the  appeal  and  revision  un- 
less substantially  entire  success  was 
with  one  party  or  the  other. 

Charges  for  procuring  copies  of 
opinions  of  Judges  in  another  action 
for  the  instruction  of  counsel  should 
not  be  taxed  as  between  party  and 
party. 

An  appeal  should  not  be  allowed 
as  to  any  item  not  includnd  in  the 
objections  put  in  to  the  taxation. 
Platt  v.  The  Grand  Trunk  R.  W. 
Co.,  273. 

13.  Costs — Taxation  — Appeal — 
Arbitration  — Witnesses — Subpoena 
— R.  S.  C.  ch.  109 , sec.  8,  sub-secs. 
22,  28. ] — By  the  Dominion  Railway 
Act,  R.  S.  C.  ch.  109,  sec.  8,  sub- 
sec. 22,  the  costs  of  an  arbitration 
as  to  the  value  of  land  expropriated 
for  a railway  may  be  taxed  by  the 
Judge.  The  Judge  in  this  case,  by 
an  order  not  appealed  against,  re- 
ferred the  taxation  to  a taxing  officer. 

Held , that  the  question  whether 
the  Judge  had  power  to  delegate  the 
taxation  could  not  be  raised,  and 
that  an  appeal  lay  from  the  taxing 
officer  to  the  J udge. 
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' By  sub-sec.  23  of  sec.  8 of  the 
Act,  “ the  arbitrators  * * may 

examine  on  oath  * * the  parties, 

or  such  witnesses  as  may  voluntarily 
appear  before  them.”  In  this  case 
subpoenas  were  issued,  and  witnesses 
attended  upon  them  and  were  ex- 
amined. 

Held,  that  there  was  no  power  to 
compel  the  attendance  of  witnesses, 
and  those  who  attended  must  have 
done  so  voluntarily ; there  was  no 
power,  therefore,  to  tax  the  subpoenas 
as  such,  but  as  they  operated  as 
notices,  the  proper  costs  of  notices 
should  be  allowed,  and  also  the  costs 
of  the  attendance  of  the  witnesses. 
Be  McRae  and  the ' Ontario  and 
Quebec  R.  W.  Co.,  282. 

14.  Costs — Solicitor  appointed  by 
Master — G.  0.  Chy.  218. J — During 
a reference  in  an  administration  suit 
the  Master  appointed  the  solicitor 
for  one  of  the  unsecured  creditors  of 
the  estate  in  question  to  represent 
the  general  body  of  unsecured  credi- 
tors. The  Imperial  Bank  were  un- 
secured creditors  of  the  estate  ; they 
sent  in  a claim  to  the  administrator 
in  answer  to  the  statutory  advertise- 
ment for  creditors,  but  did  not  prove 
their  claim  before  the  Master.  The 
nomination  of  the  one  solicitor  for 
the  unsecured  creditors  was  an  ex 
parte  proceeding,  of  which  the  bank 
were  not  notified  till  a year  after- 
wards. 

Held , that,  in  the  absence  of  con- 
tract or  of  an  order  of  the  Master 
made  under  conditions  contemplated 
by  G.  O.  Chy.  218,  the  solicitor  could 
not  recover  from  the  Imperial  Bank 
any  portion  of  the  costs  incurred  on 
behalf  of  the  unsecured  creditors  in 
contesting  the  claims  of  the  secured 
creditors. 

Held,  also,  that-  the  doctrine  of 
ratification  by  silence  or  inaction  did 
not  apply  to  a case  like  this. 
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Hall  v.  Laver , 1 Ha.  571,  followed. 
Re  Monteith — Merchants  Rank  v. 
Monteith , 288. 

1 5.  Costs — Taxation — Appeal — 
Arbitration — Witnesses — Subpoenas 
R.  S.  C. — ch.  109,  sec.  8,  sub-secs.  22, 
23 — Divisional  Court .]  — The  de- 
cision of  Proudfoot,  J.,  12  P.  K. 
282,  upon  appeal  from  taxation  of 
costs  of  an  arbitration  under  It.  S.  C. 
ch.  109,  sec.  8,  affirmed. 

Quaere,  whether '‘the  Judge” named 
in  sub-sec.  22,  could  delegate  the  tax- 
ation of  costs. 

An  appeal  from  the  taxation  of 
costs  where  the  amount  in  question  is 
less  than  840,  should  not  be  brought 
before  a Divisional  Court.  Re  Mc- 
Rea  and  the  Ontario  and  Quebec  R. 
W.  Co.,  327. 

16.  Costs,  security  for — Action  by 
married  woman — Nominal  plaintiff . ] 
— Action  to  remove  a cloud  from  the- 
title  to  certain  land  of  the  plaintiff, 
a married  woman,  whose  husband 
when  in  embarrassed  circumstances 
had  bought  the  land  and  taken  a 
conveyance  in  her  name.  The  plain- 
tiff had  no  separate  estate,  and  her 
husband  was  not  a person  of  sub- 
stance. There  was  no  trust  between, 
the  husband  and  wife. 

Held,  Proudfoot,  J.,  dissenting, 
that  though  suing  alone  and  without 
separate  estate,  a married  woman  is 
not  required  to  give  security  for  costs. 
The  only  person  who  could  be  plain- 
tiff on  the  title  was  the  wife,  and  her 
husband  could  not  be  joined  as  a 
necessary  or  even  a proper  party. 
This  case  did  not  come  within  the 
class  of  cases  where  a nominal  insol- 
vent plaintiff  is  put  forward,  while 
the  substantial  litigant  keeps  in  the 
background  in  order  to  avoid  liabil- 
ity for  costs  ; and  an  order  for  secu- 
rity for  costs  was  set  aside.  McKay 
v.  Baker , 341. 
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17.  Costs — Certificate  for — Action 
for  libel — Nominal  damages — Cause 
for  depriving  successful  party  of 
coste.] — Where,  in  an  action  for  libel, 
the  plaintiff  obtained  a verdict  for 
twenty  cents  damages. 

Held , that  no  certificate  or  order 
for  full  costs  was  necessary,  and  that 
the  plaintiff  could  be  deprived  of 
such  costs  for  good  cause  only. 

Wilson  v.  Roberts , 11  P.  R.  412, 
followed. 

The  Court  cannot  look  behind  or 
beyond  the  finding  of  the  jury  as  to 
the  right  of  a party  to  recover  a ver- 
dict, and  therefore  the  cause  here 
alleged  for  depriving  the  plaintiff  of 
costs,  viz.,  that  he  was  really  not  en- 
titled to  recover,  as  shewn  by  the 
result  of  a trial  of  substantially  the 
same  issues  before  another  forum, 
could  not  be  regarded.  Wellbanks  v. 
Conger , (2)  447. 

18.  Security  Jor  costs — Appeal  to 
Supreme  Court  of  Canada — Amount 
—R.  S.  C.  ch.  135 , sec.  46.]— The 
Court  has  no  discretion  to  increase 
the  amount  of  security  on  appeal  to 
the  Supreme  Court  of  Canada,  fixed 
by  R.  S.  C.  ch.  135,  sec.  46,  at  $500, 
because  of  the  number  of  respon- 
dents. Archer  v.  Severn,  472. 

1 9.  Costs — Taxation  — Solicitor’s 
lien  on  fund — Locus  standi  of  at- 
taching creditor  — Solicitor’s  negli- 
gence— Discretion  of  taxing  officer — 
Certificate  of  taxation.] — G , a judg- 
ment creditor  of  W.  A.  C.,  garnished 
a fund  recovered  by  J.  W.  C.,  suing 
as  the  the  assignee  of  W.  A.  C.,  G. 
disputed  the  validity  of  the  assign- 
ment from  W.  A.  C.  to  J.  W.  C.,  and 
an  issue  was  directed  to  be  tried  be- 
tween G.  and  J.  W.  C.,  as  to  the 
portion  of  the  fund  which  would 
remain  after  satisfying  the  claim  of 


the  solicitor  of  J-  W.  C , who  had  a 
lien  upon  the  fund  for  his  costs  in- 
curred in  the  recovery  of  it.  Upon 
appeal  from  the  taxation  of  these 
costs,  before  the  trial  of  the  issue  ; 

Held , that  G. , had  the  right  to  be 
represented  upon  the  taxation  and 
appeal,  as  in  one  event  he  had  an 
interest  in  the  reduction  of  the  soli- 
citor’s bill,  and  there  could  not  be 
two  taxations,  one  as  against  J.  W. 
C.,  and  the  other  as  against  G.  if  he 
succeeded  in  the  issue. 

The  Court  refused  to  interfere  with 
the  the  discretion  of  the  taxing  offi- 
cer in  allowing  certain  costs  to  the 
solicitor  of  proceedings  which  had 
been  set  aside  in  the  action  as  irreg- 
ular, and  as  to  which  G.  alleged 
negligence  and  want  of  skill. 

An  informal  certificate  of  taxation 
was  written  at  the  end  of  the  bill  of 
costs,  shewing  that  it  was  taxed  at 
so  much,  initialled  by  the  taxing 
officer,  and  marked  “filed”  in  his  office. 

Held , that  this  was  not  a sufficient 
filing  of  a certificate  of  taxation  for 
the  purposes  of  appeal,  to  satisfy  the 
rule  laid  down  in  Langtry  v.  Dumou- 
lin , 10  P.  R.  244. 

McCollum  v.  McCollum,  IIP.  R. 
179,  distinguished.  Gall  & Co.  v. 
Collins , 413. 

20.  Costs — Omission  to  order  at 
trial — Subsequent  order — Rule  338. 
— The  trial  Judge  reserved  judgment 
and  afterwards  delivered  a written 
judgment  in  the  plaintiff’s  favour, 
but  inadvertently  omitted  to  make 
any  order  as  to  costs. 

Held,  that  the  case  came  within 
Rule  338,  and  that  the  Judge  had 
power,  even  after  an  appeal  to  a 
Divisional  Court  which  left  his  judg- 
ment undisturbed,  to  make  an  order 
as  to  costs. 

Fritz  v.  Hobson , 14  Ch.  D.  542, 
followed.  Hardy  v.  Pickard , 428. 
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21.  Security  for  costs  — Inter- 
pleader issue — Local  Judge , juris- 
diction of] — A local  Judge  in  whose 
county  the  proceedings  in  an  action 
out  of  which  an  interpleader  arose 
were  carried  on,  and  who  himself 
made  the  interpleader  order,  has 
power  to  make  an  interlocutory 
order  in  the  issue  thereby  directed. 

Coulson  v.  Spiers,  9 P.  R.  49,  fol 
lowed. 

A party  to  an  interpleader  issue 
may  be  ordered  to  give  security  for 
costs. 

The  dictum  of  the  Master  in 
Chambers  in  Canadian  Bank  of 
Commerce  v.  Middleton , 12  P.  R. 
121,  not  approved. 

Williams  v.  Crosling , 3 C.  B.  956, 
followed.  Swain  v.  Stoddart,  490. 

22.  Costs  — Motion  for  prohibi- 
tion.]—By  R.S.  O.  (1877)  ch.  52,  sec. 
2,  a successful  party  on  an  application 
for  a writ  of  prohibition  is  entitled 
to  and  should  be  awarded  costs  un- 
less the  Court  in  the  proper  exercise 
of  a wise  discretion  can  see  good 
cause  for  depriving  such  party  of 
them  ; and  such  party  should  not  be 
deprived  of  costs  unless  there  appear 
impropriety  of  conduct  which  in 
duced  the  litigation,  or  impropriety 
in  the  conduct  thereof. 

Under  the  circumstances  of  this 
case,  reported  ante  p.  450,  the  defen- 
dant was  allowed  costs  of  a successful 
motion  for  prohibition  to  a Division 
Court.  Re  McLeod  v.  Emigli  (2), 
503. 

23.  Costs  “as  between  solicitor  and 
client” — Mistake — Effect  of  accepted 
offer — Release.] — A party  cannot  be 
released  from  an  offer,  deliberately 
made  to  and  accepted  by  the  opposite 
party,  on  the  ground  that  his  offer 
turns  out  to  have  some  different 
effect  from  what  he  supposed  it  would 
have. 
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Costs  “as  between  solicitor  and 
client”  in  an  action  include  such 
costs  as  a solicitor  can  tax  against  a 
resisting  client  under  the  general 
retainer  to  prosecute  or  defend  the 
action.  Cousineau  v.  City  of  Lon- 
don Fire  Ins.  Co.,  512. 

24.  Costs — Covenant  for  renewal 
lease,  construction  of— -Costs  of  lease — 
Costs  of  reference  and  award — Costs- 
of  action  fat'  arbitrators’  fees.] — It 
was  provided  in  a lease  that  if  the- 
lessee  should  desire  arenewalforafur- 
ther  term  and  give  a defined  notice, 
containing  the  name  of  an  arbi- 
trator, the  lessors,  at  the  expense  of 
the  lessee,  should  execute  a new  lease- 
at  such  increased  yearly  rent  as- 
might  be  determined  by  the  award 
of  three  indifferent  arbitrators,  or  a 
majority  of  them. 

Held , that  the  costs  of  the  law 
were  provided  for  both  by  law  and 
by  the  above  clause,  and  must  be 
borne  by  the  lessee ; but  that  the 
costs  of  the  arbitration  were  not 
provided  for  by  the  clause,  and  each 
party  must  bear  his  own  costs  of 
the  reference,  one-half  of  the  arbi- 
trators’ fees,  for  which  the  action 
was  brought,  and  one-half  of  the 
plaintiffs’  costs  of  the  action.  Smith 
et  al.  v.  Fleming  et  al.,  520,  657. 

25.  Costs,  scale  of  — Setting  off 
costs — R.  S.  0.  (1877)  ch.  50,  sec. 
SJf7,  sub-sec.  3.] — In  an  action  for 
damages  for  breach  of  a contract,  the 
jury  awarded  the  plaintiffs  $68.50,. 
and  the  trial  Judge  entered  judg- 
ment for  that  amount,  and  certified 
to  entitle  the  plaintiff  to  costs  on 
the  Division  Court  scale,  and  to 
prevent  the  defendant  from  setting 
off  High  Court  costs. 

On  appeal,  a Divisional  Court 
varied  the  order  as  to  costs  so  as  to 
give  the  plaintiff  such  costs  only  as- 


XII.] 


DIGEST  OF  CASES. 


701 


he  would  have  recovered  under  E. 
S.  O.  (1877)  ch.  50,  sec.  347,  sub-sec. 
3,  where  the  Judge  at  the  trial  did 
not  certify.  Livernois  v.  Bailey,  535. 

‘26.  Costs — Increased  counsel  fees 
— Arbitration  — Powers  of  taxing 
officer. \ — Item  153  of  Tariff  A,  Con. 
Eules  of  Practice,  should  be  read  as 
part  of  item  164  ; and  the  taxing  offi- 
cers at  Toronto  have  authority  to 
consider  the  question  of  increased 
counsel  fees  in  the  case  of  an  arbi- 
tration where  there  is  no  cause  in 
Court  and  a reference  to  a local  officer 
to  tax  costs  has  been  made  under  E. 
S.  O.  (1887),  ch.  53,  sec.  24.  Re 
McKeen  and  Township  of  South 
Gower , 553. 

27.  Costs — Taxation  — Appeal  — 
Local  taxing  officers — . Form  of  cer- 
tificate or  allocatur.\ — There  is  no 
need  for  local  officers  when  taxing 
costs  for  the  purpose  of  completing 
a judgment  and  issuing  execution 
thereon  (which  they  as  local  officers 
may  also  do)  to  preface  the  issuing 
of  an  execution  by  a formal  certifi- 
cate to  themselves  of  what  they  have 
done  upon  the  taxation.  They 
signify  clearly  and  sufficiently  the 
completion  of  the  taxation  and  the 
full  discharge  of  their  functions  as 
taxing  officers  when  they  add  up 
results,  ascertain  the  correct  amount 
payable,  note  thp  bill  of  costs  as 
taxed  at  such  a sum,  with  the  date, 
and  verify  the  whole  by  their  signa- 
ture, which  is  a sufficient  certificate 
or  allocatur  to  shew  that  the  taxation 
is  at  an  end.  They  have  no  power 
to  alter  what  they  have  allowed  or 
disallowed  after  this,  except  as  to 
clerical  errors,  and  they  are  then 
functi  officiis. 

Any  objections  to  the  taxation 
must  be  carried  in  in  writing  before 
the  signature  of  the  officer  is  affixed. 


Eemarks  upon  the  former  practice 
at  law  and  equity  as  to  allocaturs 
and  certificates  of  taxation.  Cuerrier 
et  ux.  v.  White,  571. 

28.  Costs,  security  for — Garnish- 
ing matter — Evidence  of  residence 
out  of  jurisdiction .] — In  an  issue 
between  a judgment  creditor  and  a 
garnishee  as  to  the  liability  of  the 
latter  to  the  judgment  debtor. 

Held,  that  there  was  power  to 
order  security  for  costs  ; but 

Held,  that  the  refusal  of  the  solici- 
tor for  the  judgment  creditor  to 
disclose  his  client’s  place  of  abode 
was  not  sufficient  evidence  of  his 
living  out  of  the  jurisdiction  to  sup- 
port such  an  order.  Edwards  v_ 
Edwards.  583. 

29.  Costs — unnecessary  counter- 
claim.] — To  an  action  on  a building 
contract  the  defendant  set  up  the 
defence  that  the  work  was  incom- 
pletely and  unskilfully  done,  and 
counter-claimed  for  damages  by 
reason  thereof.  The  Master  to  whom 
the  action  was  referred  found  that 
$177  should  be  deducted  for  unskil- 
ful and  incomplete  work  from  the 
amount  claimed  by  the  plaintiff,  and 
that  the  defendant  had  suffered 
damage  to  the  extent  of  $177. 

Held,  that  the  questions  raised  by 
the  defendant  might  have  been  raised 
in  a similiar  action  before  the  Judi- 
cature Act,  and  that  he  was  not 
entitled  to  have  the  costs  dealt  with 
as  if  what  he  had  set  up  was  properly 
a counter-claim.  Cutler  v.  Morse, 
594. 

30.  Costs  — Party  and  pa,rty  — 
Status  of  solicitor. — The  defendant 
in  this  action  was  represented  by  a 
firm,  purporting  to  be  a firm  of 
solicitors,  one  of  the  members,  how 
ever,  not  being  a duly  admitted  or 
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certificated  solicitor.  The  plaintiff 
objected  to  the  costs  awarded  the 
defendant  in  the  action  being  taxed 
to  him. 

Held , that  in  the  absence  of  proof 
that  these  costs  had  not  been  paid 
by  the  defendant  to  the  persons  who 
acted  as  his  solicitors,  the  objection 
could  not  prevail ; nor  could  it  even 
if  that  proof  had  been  given. 

Reeder  v.  Bloom , 3 Bing.  9 ; 

v.  Sexton , 1 Dowl.  180,  followed. 
Scott  v.  Daly , 610. 

31.  Solicitor  and  Client — Costs, 
taxation  of- — Disallowance  of  costs 
of  unnecessary  proceedings — Interest 
— Appeal — Time. ] — .The  mere  non- 
communication by  a solicitor  to  his 
client  of  an  offer  of  settlement  does 
not  prove  that  proceedings  after  the 
offer  were  unnecessary,  and  that  the 
costs  of  them  should  be  disallowed 
under  Con.  Rule  215,  unless  it  is 
shewn  that  the  offer  was  an  advan- 
tageous one,  the  acceptance  of  which 
the  solicitor  ought  to  have  advised, 
and  it  can  be  fairly  inferred  that  he 
refrained  from  communicating  it  and 
advising  its  acceptance  merely  for  the 
purpose  of  putting  costs  into  his  own 
pockst,  and  without  regard  to  the 
interests  of  his  client. 

A taxing  officer  has  no  authority 
to  charge  a solicitor  with  interest 
upon  moneys  in  his  hands  belonging 
to  his  client. 

The  time  for  appealing  from  a tax- 
ation of  costs  begins  to  run  from  the 
date  of  the  certificate  of  taxation,  not 
from  the  date  of  each  ruling  in  the 
course  of  taxation.  Re  O’  Donohoe, 
a Solicitor , 612. 

32.  Costs — Jurisdiction  of  County 
Court — Title  to  land — Pleading.  ] — 
The  statement  of  claim  alleged  that 
the  defendant  was  a monthly  tenant 
of  the  plaintiff’s  land,  and  that  the 


plaintiff  on  a certain  day  terminated 
the  tenancy  by  notice,  and  claimed 
damages  for  injuries  to  the  demised 
premises.  The  statement  of  defence 
denied  the  allegation  that  the  defend- 
ant was  the  tenant  of  the  plaintiffi 

Held,  that  the  title  was  put  in 
issue  by  such  denial,  and  as  a County 
Court  would  therefore  have  had  no 
jurisdiction,  the  costs  should  be  on 
the  scale  of  the  High  Court,  although 
the  plaintiff  recovered  only  $75. 

Held , also,  that  the  question 
whether  the  title  was  in  issue  must 
be  determined  according  to  the  plead- 
ings, and  not  according  to  what  took 
place  on  the  trial  or  reference.  Wor- 
man  v.  Brady,  618. 

33.  Costs  out  of  estate — Interest 
upon  from  taxation .] — Costs  of  all 
parties  of  an  action  for  the  construc- 
tion of  a will  were  ordered  to  be  paid 
out  of  the  estate  of  the  testator,  and 
were  taxed  in  1883,  but  there  were 
no  funds  available  for  their  payment 
until  1888. 

Held,  that  interest  upon  these 
costs  could  not  be  allowed  out  of  the 
estate.  Archer  et  al.  v.  Servern  et 
al.  648. 

See  Arbitration,  1 — Counter- 
Claim,  3 — Habeas  Corpus — Inter- 
pleader, 2,  5 — Judgment  Debter, 
2 — Landlord  and  Tenant,  2 — Man- 
damus, 1 — Partition,  2 — Payment 
into  Court — Receiver — Solicitor 
and  Client,  1,  2,  3,  5,  7,  8 — Wind- 
ing-up Proceedings,  1 — Attach- 
ment, 2 — Examination,  16. 


COSTS  AS  BETWEEN  SOLICITOR 
AND  CLIENT. 

See  Costs,  23. 


XIL] 


DIGEST  OF  CASES. 


703 


COUNSEL. 

See  Appeal,  6 — Solicitor  and 
Client,  6. 


COUNSEL  FEE. 

See  Costs,  2,  10,  26. 


COUNTER-CLAIM. 

1.  Will — Pleading — Counter-claim 
Fraud — Particulars .] — The  defend- 
ant contested  the  validity  of  a will 
propounded  by  the  plaintiff,  and  also 
propounded  two  earlier  wills,  under 
which,  in  the  event  of  the  last  in  date 
being  invalidated  he  claimed. 

Held,  that  this  was  a proper  sub- 
ject of  counter-claim- 

Held , also,  that  a general  defence 
of  fraud  was  admissible  in  such  a case; 
but  under  that  defence  the  defendant 
was  required  to  give  particulars  im- 
mediately after  the  examination  of. 
the  plaintiff.  Appleman  v.  Appleman 
138. 

2.  Counter-claim- Slander- Action 
on  promissory  note.~\  To  an  action 
•on  a promissory  note  the  defendant 
L.,  the  endorser,  pleaded  that  by  an 
arrangement  made  with  the  plaintiffs, 
who  had  discounted  the  note,  it  was 
to  be  renewed  from  time  to  time,  and 
paid  out  of  the  proceeds  of  a certain 
agency  business,  in  which  the  defend- 
ant O.,  the  maker  of  the  note,  and 
the  defendant  L.  were  engaged  as 
partners;  that  the  defendant  O.  had 
absconded,  and  that  afterwards  the 
plaintiffs  had,  by  libel  and  slander  of 
the  defendant  L.,  prevented  him  from 
securing  the  continuance  of  the 
agency  business  for  himself,  whereby 
hie  was  unable  to  carry  out  the 
-arrangement;  and  he  also  pleaded  a 

90 — VOL  XII.  O.P.R. 


counter-claim  against  the  plaintiffs 
for  the  alleged  libel  and  slander. 

The  Court,  [Rose  J.,  dissenting,] 
Struck  out  the  counter-claim,  upon 
an  application  under  Rule  127,  (b), 
O.  J.  A. 

Per  Cameron,  C.  J. — There  is  a 
wide  range  of  discretion  under  Rules 
127  (b),  168,  and  178.  In  actions 
where  malice  is  an  essential  element 
and  the  damages  are  sentimental 
without  a legal  rule  to  guide  in  their 
measurement,  there  is  much  more 
injury  likely  to  arise  to  the  cause  of 
justice,  by  allowing  such  a counter- 
claim than  can  possibly  spring  from 
the  defendants  being  forced  to  bring 
an  independant  action. 

Per  Rose,  J. — The  charge  of  libel 
arises  out  of  the  circumstances  giving 
rise  to  the  claim  and  defence.  If  the 
facts  set  up  by  L.  do  not  constitute 
a valid  answer  in  law  to  the  claim, 
the  plaintiffs  may  recover  judgment 
against  him,  when  peradventure  he 
is  in  law  and  justice  entitled  to 
damages  against  them,  exceeding  the 
amount  of  such  claim  ; but  if  the  facts 
constitute  a defence  to  the  claim, 
they  must  be  allowed  to  be  shewn  in 
evidence,  and  no  good  will  be 
achieved  by  not  allowing  the 

counter-claim  to  stand.  Central 
Bank  of  Canada  v.  Osborne  et  al.,  160. 

3.  Counter-claim  — Costs  — Con- 
struction of  order — Although  for 
some  purposes  a claim  and  counter- 
claim form  but  one  action  yet  the  costs 
of  the  counter-claim,  are  to  be  taxed 
separately  from  the  costs  of  the  act- 
ion, a counter-claim  being  for  the 
purposes  of  taxation  to  be  treated  as 
a cross-action 

McGowan  v.  Middleton,  11  Q.  B. 
D.  464,  and  Beddall  v.  Maitland,  17 
Ch.  D.  174,  followed. 

And  where  the  order  of  a Divi- 
sional Court  varied  the  judgment  at 
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the  trial  by  directing  that  the  coun- 
ter-claim should  be  struck  out  and 
not  dismissed,  and  should  be  disposed 
of  in  a separate  action,  and  also 
directed  that  the  defendants  should 
pay  into  Court  the  amount  of  the 
costs  of  the  action,  but  was  silent  as 
to  the  costs  of  the  counter-claim. 

Held , that  the  rights  of  the  parties 
must  be  governed  by  this  order,  and 
not  by  anything  that  preceded  it, 
and  that  under  it  the  plaintiffs  were 
not  extitled  to  tax  the  costs  of  the 
counter-claim.  Emerson  v.  Gearin, 
399. 

4.  Counter-claim  — Issue  — Close 
of  'pleadings — Notice*  of  trial  ] — A 
counter-claim  must  be  a defence  in 
the  action  in  which  it  is  pleaded, 
and  it  is  as  much  a part  of  the  de- 
fence as  any  of  the  other  pleas.  And 
thereforefore  where  the  plaintiff  took 
issue  on  the  defence,  not  mentioning 
the  counter-claim. 

Held , that  the  pleadings  were 
closed,  and  a notice  of  trial  served 
thereafter  was  regular.  Macara  v. 
Snow,  616. 

5.  Counter-claim  — Defence  — Re- 
ply— Jurisdiction  of  Court — Foreign 
defendant — Assets  in  jurisdiction — 
Con.  Rule  27 1.] — A counter-claim- 
ing defendant  is  not  a plaintiff  in  an 
action ; nor  is  a counter-claim  an 
action. 

The  defence  of  the  plaintiff  to  a 
counter-claim  is  technically  the  plain- 
tiff’s reply,  notwithstanding  Con. 
Rule  379,  and  there  can,  without 
leave,  be  no  further  pleading  by  the 
defendant  but  a joinder  of  issue. 

To  a counter-claim  against  the 
plaintiff,  who  lived  out  of  Ontario, 
seeking  the  recovery  of  a debt  con- 
tracted out  of  Ontario,  the  plaintiff 
pleaded  that  the  Court  had  no  juris- 
diction, and  the  defendant  replied, 
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without  obtaining  leave,  that  the- 
plaintiff  had  assets  in  Ontario  to  the 
value  of  $200. 

Held,  that  this  reply,  even  if  leave 
were  obtained,  was  bad,  because  sub- 
sec. ( e .)  of  Rule  45,  O.  J.  A.,  has  not 
been  incorporated  in  the  Consolidated 
Rules.  See  Con.  Rule  271.  Irwin 
& Co.  v.  Brown,  639. 


CREDITORS’  RELIEF  ACT,  1880. 

Creditors’  Relief  Act — Mortgage 
action — Execution  creditors  against 
lands — Ratable  distribution  of  pro- 
ceeds of  sale — Foreclosure  judgments] 
— The  Creditors’  Relief  Act  applies- 
to  execution  creditors  against  lands 
in  question  in  a mortgage  action  for 
foreclosure  or  sale,  and  all  such 
creditors  must  share  ratably  in  the 
proceeds  of  sale,  after  payment  of 
the  mortgage  debt,  interest,  and 
costs. 

Semble , in  the  case  of  forclosure, 
the  old  form  of  decree  giving  execu- 
tion creditors  as  subsequent  incum- 
brancers liberty  to  redeem  accord- 
ing to  their  priorities,  is  no  longer 
applicable. — Harvey  v.  McNeil,  362. 

See  Interpleader,  2. 


DAMAGES. 

See  Landlord  and  Tenant,  1. 


DEMURRER. 

See  Jury  3— Pleading,  2. 


DISCOVERY- 

See  Examination — Production: 
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See  Appeal,  4,  13 — Arbitration, 
1 — Attachment,  1 — Costs,  19 — 
Counterclaim,  2 — Examination,  5 
— Foreign  Commission — Jury,  2,  4, 
— Mandamus,  2. 


DISMISSAL  FOR  NON-PROSE- 
CUTION. 

See  Action — Appeal,  1 3 — Solici- 
tor and  Client,  2. 


DIVISIONAL  COURT. 

See  Appeal,  3,  4 — Arbitration, 
2 — Costs,  15. 


DIVISIONS  OF  HIGH  COURT. 

See  Appeal,  2 — Trial. 


DOWER. 

See  Partition,  1. 


EJECTMENT. 

Action  for  recovery  of  land — 
Joinder  of  other  causes  of  action — 
Con.  Rule  341.] — The  plaintiff,  with- 
out leave,  joined  other  causes  of 
action  in  an  action  for  the  recovery 
of  land,  contrary  to  Con  Pule  341. 

Upon  a motion  by  the  defendant 
to  set  aside  the  writ  of  summons, 
the  Master  in  Chambers  made  an 
order  for  the  amendment  of  the  writ 
by  striking  out  the  portion  of  the 
indorsement  containing  the  other 
claims,  upon  payment  of  costs. 

Robertson,  J.,  on  appeal,  upheld 
the  Master’s  order.  White  v.  Ramsay, 
626. 

See  Writ  of  Assistance. 


ESTOPPEL. 

See  Appeal,  14. 


EVIDENCE. 

See  Appeal,  14,  15 — Mortgagor 
and  Mortgagee,  Venue,  4. 


EXECUTION  CREDITOR. 

See  Creditors’  Relief  Act,  1880 
— Foreign  Commission. 


EXAMINATION. 

1 . Discovery — Foreign  party-  - 
Examination  and  production — Stay- 
ing action .] — When  a party  to  an 
action  who  lives  in  a foreign  country 
comes  within  the  jurisdiction,  ser- 
vice upon  him  of  an  appointment 
and  subpoena,  as  in  the  case  of  resi- 
dent litigants,  is  sufficient  to  compel 
his  attendance  : and  it  lies  upon  the 
party  so  served  to  object  at  the  time 
to  the  payment  for  conduct  money. 

It  is  unreasonable  that  books  in 
constant  use  should  be  required  to 
be  brought  from  without  the  juris- 
diction for  the  purpose  of  an  exami- 
nation, unless  the  examiner  in  the 
course  of  the  examination  rules  that 
they  are  necessary. 

Upon  failure  of  the  plaintiff  to 
attend  for  examination,  the  action 
should  not  be  stayed  till  he  does  at- 
attend  ; fit  is  sufficient  to  impose  a 
stay  for  a definite  time.  Comstock 
v.  Harris,  17. 

2.  Discovery  — Examination  of 
defendants  before  statement  of  claim — 
Ex  parte  order.  ] — In  an  action  by 

I creditors  of  the  defendant  R,  to  set 
I aside  convayances  by  him  to  the 
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desendant  G.  as  fraudulent,  the 
plaintiff  swore  that  it  was  necessary 
to  have  an  examination  of  the  defen- 
dants before  delivering  the  statement 
of  claim,  in  order  that  it  might  be 
framed  with  proper  particularity  as 
to  the  fraud,  of  which  they  had  no 
personal  knowledge,  and  a local 
Judge,  upon  the  application  of  the 
plaintiff  ex  parte , made  an  order  for 
such  examination. 

Held , that  the  order  should  not  at 
any  rate  have  been  made  ex  parte  ; 
and  that  in  this  case  the  order 
should  not  have  been  made  at  all, 
the  position  of  a defendant  resisting 
a claim  as  to  which  he  has  no  per- 
sonal knowledge,  and  of  a plaintiff 
advancing  such  a claim  being  vastly 
different.  Hooey  et  al.  v.  Gilbert  et 
al.  114. 

. 3.  Discovery — Action  on  building 
contract  — Examination  of  architect .] 
— In  an  action  against  the  trustees 
of  an  Orange  Lodge,  for  the  price  of 
work  and  materials  in  building  a 
hall,  the  chairman  of  the  board  of 
trustees  was  examined,  and  could 
give  no  information  as  to  the  mat- 
ters in  dispute,  His  examination 
shewed  that  the  architect  employed 
by  the  defendants  was  the  person 
alone  from  whom  the  information 
could  be  had.  The  defendants  had 
successfully  resisted  the  production 
of  the  plans,  as  being  in  the  custody 
of  the  architect  and  belonging  to 
him. 

Under  these  circumstances  an  or- 
der for  the  examination  by  the 
plaintiff  of  the  architect,  for  discov- 
ery only,  was  affirmed.  S7nith  v. 
Clark  et  al.,  217. 

4.  Discovery  — Examination  of 
witness — Production  of  documents — 
Fraud — Rules , 109,  285.] — In  an 
action  of  ejectment,  where  the  plain- 


tiff claimed  title  under  a conveyance 
from  the  father  of  the  defendant 
in  1885,  and  the  defendant  claimed 
by  virtue  of  possession  since  1874, 
under  a verbal  agreement  to  pur- 
chase made  with  his  father,  and  the 
defendant  said  on  his  examination 
that  he  had  paid  his  father  money 
on  account  of  the  purchase,  which 
he  hnd  entered  in  his  father’s  books, 
an  order  was  made  for  examination 
of  the  father  and  production  of  his 
books  for  the  purpose  of  discovery 
before  the  trial. 

Held,  by  the  Master  in  Chambers, 
that  the  father  might  have  been 
made  a party  under  Rule  109,  on 
the  ground  of  his  having  been  a 
party  to  a fraud  in  conveying  land 
to  the  plaintiffs  after  he  had  made 
an  agreement  with  his  son,  and  such 
being  the  case,  there  was  no  doubt 
of  his  liability  to  be  examined  under 
Rule  285.  McMaster  et  al.  v.  Mason, 
278. 

5.  Examination  — Exclusion  from 
examiner's  chambers — Exhibits .]  — 
Upon  an  examination  before  a special 
examiner  at  his  chambers  : — 

(1)  The  examining  counsel  has  no 
right  to  have  a clerk  present  to  as- 
sist him,  if  the  opposite  party  objects. 

(2)  If  documents  are  produced  by 
the  party  under  examination,  the  op- 
posite party  is  entitled  to  have  them 
marked  as  exhibits. 

(3)  It  is  within  the  discretion  of 
the  examiner  to  exclude  from  his 
chambers  even  the  solicitor  for  the 
examinant,  if  his  presence  inter- 
feres, in  the  examiner’s  opinion,  with 
the  due  execution  of  his  duty  as  ex- 
aminer. Hands  v.  Upper  Canada 
Furniture  Co.,  et  al.,  292. 

6.  Discovery  — Examination — Jf9 
Vic.  ch.  16,  seg.  12  (0.) — Solicitor  — 
“ Employed ’ — “ Transfer.  ”]  — The 
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solicitor  of  a judgment  debtor  who 
had  absconded,  transferred  property 
of  the  judgment  debtor  to  a pur- 
chaser, under  power  of  attorney,  and 
received  the  consideration  money, 
$4,000.  Upon  an  application  to 
examine  the  solicitor  under  49  V.  ch. 
16,  sec.  12,  (0.)  : 

Held , that  this  provision  being 
remedial  and  for  the  purpose  of  en- 
abling the  judgment  creditor  the 
better  to  discover  property  of  his 
debtor,  it  should  be  construed  so  as 
to  advance  the  remedy,  so  far  as  the 
fair  meaning  of  the  words  will  per- 
mit. The  word  “ transfer”  in  the 
expression  “any  person  to  whom  the 
debtor  has  made  a transfer  of  his 
property  or  effects”  should  not  be 
limited  to  the  transfer  of  the  title  to 
the  property  or  effects,  but  should 
be  regarded  as  equally  applicable  to 
the  transfer  of  the  'possession ; and 
therefore  the  solicitor  was  a person 
to  whom  a transfer  of  the  debtor’s 
property  and  effects  to  the  extent  of 
$4,000  had  been  made,  for  the  pos- 
session of  that  sum  had  been  trans- 
ferred to  him  by  the  debtor. 

Per  Armour,  0.  J. — The  solicitor 
was  also  an  employee  of  the  judg- 
ment debtor  within  the  meaning  of 
the  section.  Gowans  v.  Barnet , 330. 

7.  Discovery — Action  for  specific 
performance — Examination  of  gran- 
tors of  vendor  before  defence — Objec- 
tions to  title — Condition  in  contract 
— Time.~\ — In  an  action  by  a vendor 
for  specific  performance  of  a contract 
for  sale  of  land,  at  the  price  of 
$24,000,  it  appeared  that  less  than 
three  weeks  before  the  contract  the 
vendor  had  obtained  a conveyance 
of  the  land  from  his  two  sisters,  in 
which  the  consideration  expressed 
was  $5,000.  The  sisters  were  old 
and  infirm,  and  being  unmarried 
lived,  and  had  for  a great  many 


years  lived,  with  the  plaintiff,  and 
were  said  to  be  under  his  influence. 
The  defendant  was.  advised  that  so 
great  a difference  in  the  price  re- 
quired explanation,  and  had  made 
endeavors  to  see  the  sisters,  but  had 
been  refused  access  to  them,  and  the 
plaintiff  had  refused  to  procure  them 
to  join  in  the  conveyance  to  the 
defendant. 

Held , that  under  these  circum- 
stances the  defendant  should  be 
allowed,  under  Rule  265,  to  examine 
the  two  sisters  before  delivering  his 
defence. 

It  was  contended  on  behalf  of  the 
plaintiff  that  the  title  could  not  now 
be  objected  to  by  the  defendant,  as 
by  the  terms  of  the  contract  all 
objections  to  the  title  were  to  be 
notified  by  the  26th  December,  1887, 
and  this  was  not  taken  until  a week 
later. 

Held,  following  Ward  v.  Stalli- 
■ brass,  L.  R.  8 Ex.  175,  that  such  a 
condition  did  not  apply  to  the  case 
of  the  vendor  being  unable  to  give  a 
good  title,  but  only  to  objections  and 
requisitions  which  might  have  been 
properly  enforced  against  a vendor 
who  had  a valid  title  ; and  the  objec- 
tion here  might  go  to  the  root  of  the 
plaintiff’s  title.  Brown  v.  Pears , 
396. 

8.  Discovery  — Examination  of 
servant  of  corporation .] — Where  a 
corporation  was  sued  for  negligence 
resulting  in  an  accident,  an  order 
was  made  for  the  examination  for 
discovery  pf  the  driver  of  the  trac- 
tion engine  which  was  the  alleged 
cause  of  the  accident.  Odell  v.  City 
of  Ottawa,  448. 

9.  Evidence  — - Examination  of 
witness  on  pending  motion — Produc- 
tion of  partnership  books .] — Upon  a 
pending  motion  to  restrain  the  de- 
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fendant  from  receiving  any  moneys 
due  under  a certain  contract,  and  to 
-appoint  the  plaintiff  receiver  of  such 
moneys,  an  affidavit  of  the  defen- 
dant’s partner  was  filed  in  answer, 
and  he  was  cross-examined  upon  it 
by  the  plaintiff  ; he  was  unable  to 
answer  a number  of  questions  with 
reference  to  the  defendant’s  position 
in  regard  to  the  partnership,  because 
he  had  not  with  him  the  books  of 
the  partnership,  from  which  alone 
the  facts  could  be  ascertained,  and 
he  refused  to  produce  such  books. 

Heldr  that  he  should  be  ordered 
to  attend  for  further  examination, 
and  to  produce  the  books  required, 
at  his  own  expense. 

In  re  Emma  Silver  Mining  Go ., 
L.  R.  10  Ch.  194,  followed.  Russell 
v.  Macdonald , 458. 

10.  Discovery  — Rule  235 — Pre- 
liminary issue .]  — In  an  action 
against  the  defendants,  as  executors 
and  residuary  legatees  under  a will, 
for  a declaration  that  the  will  should 
not  be  admitted  to  probate  on  the 
ground  that  it  was  altered  after 
execution,  and  for  administration 
and  partition  : 

Held,  that  the  case  came  within 
Rule  235,  and  until  the  plaintiffs 
established  the  alteration  charged, 
they  were  not  entitled  to  discovery 
of  instruments  affecting  the  estate  of 
the  testator.  Hurst  et  al.  v.  Barber 
et  al.,  467. 

11.  Discovery  — Examination  of 
local  agent  of  life  insurance  com- 
pany.,] — In  an  action  upon  a life 
insurance  policy  an  order  was  made, 
at  the  instance  of  the  plaintiff,  for 
the  examination  for  discovery  only 
of  the  local  agent  of  the  insurance 
company  who  procured  the  applica- 
tion for  insurance.  Hartnett  v. 
Canada  Mutual  Aid  Association, 
401. 


12.  Discovery  — Examination  of 
officer  of  corporation — R.  S.  0.  (1877) 
ch.  50,  sec.  156 — Ex  parte  order — 
Railway  conductor — Discovery  before 
second  trial  from  witness  examined 
at  first  triall\  — An  order  for  the 
examination  of  a person  as  an  officer 
of  a corporation,  under  R.  S.  O. 
(1877)  ch.  50,  sec.  156,  is  properly 
made  ex  parte. 

The  conductor  of  a train  on  which 
the  plaintiff  was  a passenger  when 
the  accident  out  of  which  the  action 
arose  occurred.  Held,  (by  Mac- 
Mahon, J.)  examinable  as  an  officer 
of  the  railway  com  pan  v,  under  sec. 
156. 

A person  who  is  called  as  a wit- 
ness at  the  first  trial  of  an  action 
and  cross-examined  cannot  again  be 
examined,  under  such  section,  for 
discovery  before  a second  trial. 

On  appeal : Held,  (1)  affirming 
the  decision  of  MacMahon,  J., 
that  the  conductor  of  a train  of 
the  defendants  through  whose 
alleged  misconduct  the  plaintiff  was 
injured  was  an  officer  of  the  defen- 
dants within  the  meaning  of  R.  S.  O. 
(1877)  ch.  50,  sec.  156,  examinable 
for  discovery  in  an  action  for  dam- 
ages for  the  injuries  sustained. 

(2)  Reversing  the  decision  of 
MacMahon,  J.  (Falconbridgk,  J., 
dubitante ) that  such  conductor  could 
be  examined  by  the  plaintiff  before 
a second  trial,  notwithstanding  that 
he  had  been*  examined  as  a witness 
at  the  first  trial,  had  been  cross- 
examined  by  counsel  for  the  plaintiff, 
and  had  then  offered  to  produce  a 
certain  book  in  his  possession.  Leitch 
v.  Grand  Trunk  R.  W.  Co.,  541,  671. 

1 3.  Discovery  — Examination  of 
transferee  of  judgment  debtor — Jf9  Vic. 
ch.  16,  sec.  12(0.) — Ex  parte  order — 
Date  of  transfer — Service  of  order  — 
Chattel  mortgage  a transfer — Appeal 
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— Time.] — 1.  An  order  under  49 
Vic.  ch.  16,  sec.  12  (O.),  for  the 
•^examination  of  the  transferee  of  a 
judgment  debtor,  should  not  be  made 
without  notice  to  the  transferee;  nor 
should  an  order  under  that  seetion 
be  made  without  proof  that  the 
transfer  was  made  since  the  date 
when  the  liability  of  the  judgment 
debtor  was  incurred. 

2.  If  the  original  order  is  not 
.shewn  at  the  time  of  service  of  a 
copy,  the  person  served  cannot  be 
brought  into  contempt  for  disobe- 
dience to  it : Meyers  v.  Kendrick,  9 
P.  R.  at  p.  366,  followed. 

3.  A chattel  mortgage  is  a trans- 
fer of  property  and  effects  within  the 
meaning  of  49  Vic.  ch.  16,  sec.  12. 

4.  A transferee  was  allowed  to 
appeal  from  an  order  for  his  exami- 
nation after  the  time  for  appealing 
had  expired,  his  delay  being  satisfac- 
torily explained.  Blakeley  v.  Blaase, 
-565. 

1 4.  Evidence — Sole  witness  of  acci- 
dent giving  rise  to  action — Examina- 
tion before  trial.]— In  an  action  under 
Lord  Campbell’s  Act,  an  order  was 
made  for  the  examination  before  the 
trial,  de  bene  esse,  on  behalf  of  the 
plaintiff,  of  the  only  witness  to  the 
accident  which  occasioned  the  death 
of  the  deceased  It  was  provided 
that  the  examination  should  not  be 
used  at  the  trial  unless  the  plaintiff 
was  unable  to  procure  the  attendance 
of  the  witness.  Elliott  v.  Canadian 
Pacific  R.  W.  Co.  et  al.,  593. 

15.  Examination— Proof  of  service 
of  appointment  and  payment  of  con- 
duct money — Examiner's  certificate — 
Waiver.]  — Upon  a motion  by  the 
defendant  to  compel  the  plaintiff  to 
attend  again  for  examination,  after 
his  refusal  to  be  sworn  upon  an 
appointment  for  his  cross-examina- 


tion upon  an  affidavit  filed  on  a 
pending  motion,  the  only  material 
filed  was  a certificate  of  the  exam- 
iner, which  did  not  shew  that  due 
service  of  subpoena  and  appointment 
and  payment  of  conduct  money  had 
been  made. 

Semble,  the  certificate  of  the  exam- 
iner as  to  these  points  would  not 
have  been  sufficient ; and 

Held,  that,  in  the  absence  of  evi- 
dence, it  was  not  to  be  inferred  from 
the  fact  that  the  plaintiff  attended 
at  the  time  and  place  appointed  for 
his  examination,  that  there  was  any 
right  then  to  examine  him  ; and  the 
plaintiff  did  not  by  such  attendance 
waive  his  right  to  have  the  service 
and  payment  proved.  McLean  v. 
Bruce,  602. 

1 6 . Discovery  — Libel — Privilege 
— Answers  tending  to  criminate — 
Costs.] — No  man  can  be  compelled 
to  answer  a question  incriminating 
himself.  And  where  the  defendant 
upon  his  examination  for  discovery 
in  an  action  of  libel  refused  to  answer 
questions  as  to  the  authorship  of  an 
alleged  libel,  and  claimed  privilege, 
not  before  the  examiner,  but  after- 
wards upon  a motion  by  the  plaintiff 
to  commit  him  for  refusal  to  answer, 
swearing  positively  that  the  answers 
might  tend  to  criminate  him. 

Held,  that  he  was  entitled  to  the 
privilege,  and  that  it  was  not  too 
late  to  claim  it. 

The  costs  of  the  motion  to  commit 
| were  made  costs  to  the  plaintiff  in 
the  cause?  Hall  v.  Gowanlock,  604. 

1 7 . Discovery — Malicious  prosecu- 
tion— Investigation  of  transactions 
between  the  plaintiff  and  a third 
person .] — In  an  action  for  damages 
for  falsely  and  maliciously  and  with- 
out reasonable  and  probable  cause 
preferring  a charge  of  perjury,  and 
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also  a charge  of  obtaining  a valuable 
security  by  false  pretences,  the  de- 
fence averred  that  the  plaintiff  and 
one  J.  conspired  together  to  obtain 
two  promissory  notes  from  the  defen- 
dant by  false  pretences ; that  the 
plaintiff  first  visited  the  defendant, 
and  by  fraud  and  falsehood  induced 
him  to  enter  into  a contract  to  pur- 
chase certain  hayforks,  and  that  J. 
followed  him  in  course  of  time,  in 
pursuance  of  their  fraudulent  scheme, 
and  by  fraud  and  falsehood  and  false 
pretences  obtained  the  notes. 

Held,  that  upon  examination  of 
the  plaintiff  for  discovery  the  defen- 
dant should  be  permitted  to  inquire 
into  the  dealings  between  the  plain- 
tiff and  J.,  fully  and  freely  to  ascer- 
tain whether  J.  and  the  plaintiff 
were  acting  in  concert,  and  whether 
any  false  pretence  made  by  J.  was 
in  fact  a false  pretence  by  the  plain- 
tiff, and  for  this  purpose  might 
investigate  all  sales  of  forks  made 
by  the  plaintiff  or  J.,  or  either  of 
them,  under  any  agreement  or  ar- 
rangement, and  the  history  of  all 
notes  received  in  carrying  out  such 
sales,  and  of  all  entries  in  the  plain- 
tiff’s bill  books,  and  all  other  books, 
relating  to  such  transactions.  Colter 
v.  McPherson , 630. 

See  Foreign  Commission,  Habeas 
Corpus,  Arrest,  3 — J udgmentDebt- 
or,  3. 

EXAMINATION  DE  BENE  ESSE. 

See  Examination,  14. 


FORECLOSURE. 

Foreclosure — Subsequent  incum- 
brancer — Reference  — Interlocutory 
order  — Amending  judgment .]  — 
There  is  no  authority  in  a mortgage 


[VOL*. 

action  for  foreclosure  to  make  a ref- 
erence by  interlocutory  order  to  a 
master  to  add  parties  with  the  object 
of  allowing  them  to  redeem  or  having 
them  foreclosed. 

And  where  the  plaintiff  in  a mort- 
gage action  obtained  the  usual  fore- 
closure judgment  and  had  his  account 
taken  thereby  without  reference,  and 
after  final  order  of  foreclosure  dis- 
covered that  a subsequent  incum- 
brance existed,  the  judgment  was 
amended  under  Con.  Rules  780  and 
781  so  as  to  convert  it  into  a judg- 
ment under  Con.  Rule  776,  with  a 
reference  to  the  Master  in  Ordinary 
to  add  incumbrancers,  take  the 
accounts,  &c.  Wilgress  v.  Crawfordr 
658. 

See  Lunatic,  1 — Judgment,  12 — 
Creditor’s  Relief  Agt,  1880. 


FOREIGN  COMMISSION. 

Foreign  commission — Evidence  of 
'party — Alimony  action — Criminal 
proceedings .] — There  is  no  hard  and 
fast  rule  as  to  the  granting  or  re- 
fusing of  a foreign  commission ; it  is 
a matter  of  discretion ; but  in  the  case 
of  the  examination  of  a party  being 
sought  the  Court  will  be  more  cir- 
umspect  than  in  the  case  of  an  ord- 
inary witness. 

In  an  action  of  alimony  where 
there  were  allegations  of  cruelty,  and 
the  plaintiff  had  also  instituted  crimi- 
nal proceedings  for  bigamy  against 
the  defendant,  who  had  left  the  juris- 
diction and  applied  to  be  examined 
abroad ; 

Held , that  the  defendant  was  a 
necessary  witness  and  that  the  reason 
given  by  him  for  not  being  able  to 
attend  the  trial,  viz,  that  he  was  afraid 
to  return  to  the  jurisdiction  on  ac- 
count of  the  criminal  proceedings. 
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was  sufficient;  and  a commission  was 
ordered.  Mills  v.  Mills , 473. 

See  Habeas  Corpus. 


FOREIGN  JUDGMENT. 

Action  on  foreign  judgment — Stay- 
ing 'proceedings — Appeal  in  foreign 
country .] — An  action  on  a foreign 
judgment  was  stayed  pending  an 
appeal  in  the  foreign  state  from  the 
judgment  sued  on,  although  no  stay 
of  execution  upon  the  original  judg- 
ment was  imposed  by  the  foreign 
court.  Terms  as  to  diligence  in 
prosecuting  the  appeal  and  preser- 
vation of  the  defendant’s  property 
in  Ontario  in  statu  quo  were  annexed 
to  the  order.  Huntington  v.  Attrill , 
36. 

See  Company,  2. 


FRAUD. 

See  Counter-claim,  1. 


FRAUDULENT  CONVEYANCE. 

See  Parties,  2,  3. 


HABEAS  CORPUS. 

Habeas  Corpus — Evidence — R.  S. 
0.  cli.  70,  sec.  1 — Foreign  Commis- 
sion — Discovery  — Costs.]  — Held , 
that  the  provision  in  R.  S.  O.  ch.  70, 
sec.  6,  that  the  Court  or  Judge  be- 
fore whom  any  writ  of  habeas  corpus 
is  returnable,  may  proceed  to  exam- 
ine into  the  truth  of  the  facts  set 
forth  in  such  return  by  affidavit  or 
by  affirmation,  is  permissive  only, 
and  that  a J udge  has  power  in  such 
91 — VOL  XII.  O.P.R. 


a case  to  direct  that  the  evidence 
shall  be  taken  viva  voce  before  him. 

And  in  this  matter  it  was  directed 
as  in  Re  Murdoch,  9 P.  R.  132,  that 
the  evidence  should  be  taken  viva 
voce,  and  it  was  further  ordered  that 
a foreign  commission  should  issue  to 
take  evidence  abroad,  and  that  the 
parties  to  the  application  should  be 
at  liberty  to  examine  each  other  for 
discovery  before  the  hearing. 

The  costs  of  the  demurrer  to  the 
return  (11  P.  R.  482)  were  given 
against  the  father  of  the  infant  in 
any  event  of  the  proceeding.  Re 
Smart  Infants,  2. 

See  Infant,  1. 


HUSBAND  AND  WIFE. 

See  Alimony— Administration. 

INDEMNITY. 

Indemnity  — Relief  against  co-de- 
fendants — Procedure  where  such 
relief  claimed — Trial  of  questions 
raised,.] — No  order  is  necessary  to 
enable  a defendant  to  plead  a claim 
for  indemnity  against  his  co-defen- 
dant, but  such  a el  aim  will  not  be 
tried  without  an  order  providing  for 
the  determination  of  the  question  so 
raised. 

P.  borrowed  money  from  the  plain- 
tiff and  then  went  into  partnership 
with  N.  ; P.  and  N.  afterwards  sold 
the  business  to  B.  The  plaintiff, 
having  judgment  against  P.,  brought 
this  action  against  P.,  N.  and  B.  to 
set  aside  the  sale  to  B as  fraudulent. 
P.  alleged  in  his  defence  that  N. 
agreed  to  pay  half  his  debts,  inclu- 
ding that  to  the  plaintiff,  and  that- 
B.  agreed  to  pay  the  liabilities  of  P. 
and  N.  appearing  on  their  books, 
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which  the  liability  to  the  plaintiff 
did,  and  he  claimed  indemnity  againt 
N.  and  B. 

Held , [reversing  the  decision  of 
the  Master  in  Chambers],  that  the 
trial  of  the  question  whether  or  not 
the  sale  to  B.  was  fraudulent  as 
against  the  plaintiff,  would  involve 
an  inquiry  as  to  the  terms  upon 
which  B.  purchased  from  the  other 
defendants,  and  that  the  whole  mat- 
ter was  one  that  might  be  advanta- 
geously disposed  of  at  one  hearing. 
Burke  v.  Hitman , 662. 


INDIAN. 

See  Conviction,  3. 


INFANT. 

1.  Infants  — Custody  — Habeas 
corpus  — Petition.] — A father  was 
proceeding  by  habeas  corpus  to  obtain 
an  order  awarding  him  the  custody 
of  his  infant  children. 

Held , (by  Ferguson,  J.,)  that  a 
more  comprehensive  adjudication 
could  be  had  upon  a petition,  and 
that  there  was  power  to  direct  that 
a petition  should  be  substituted  for 
the  habeas  corpus  proceedings. 

Such  a direction  was  given  where 
it  appeared  to  be  in  the  interest  of 
the  infants  and  all  concerned.  Be 
Smart  Infants , 312. 

2.  Infants  — Custody  — Habeas 
corpus — Petition — Rule  474,  O.J.A. ] 
— The  order  of  Ferguson,  J.,  supra 
was  confirmed  with  one  variation, 
viz.,  the  habeas  corpus  to  run  con- 
currently with  the  petition  directed 
to  be  filed,  and  to  be  disposed  of 
with  it.  Be  Smart  Infants , 435. 


[VOL. 

3.  Infant-Defendant  qua  executor 

— Service  on  official  guardian .] 

Held , that  administration  proceed- 
ings taken  against  an  infant  co-ex- 
ecutor without  observing  the  usual 
practice  of  serving  the  official  guar- 
dian were  invalid. 

The  provisions  of  the  rules  and 
general  orders  as  to  service  in  case 
of  infancy  apply  whether  the  infant 
be  a sole  or  a joint  defendant,  and 
whether  he  be  sued  personally  or  in  a 
representative  capacity.  Be  Jackson 
Massey  v.  Crookshanks , 475. 

4.  Infants  — Custody  — Habeas 
corpus  — Petition  — Amendment — 
Con.  Buie  444 — Appeal — Waiver .] 
— The  order  of  the  Chancery  Divi- 
sional Court,  12  P.  R.  435,  affirmed 
on  appeal. 

Held , that  the  infants’  father  had 
waived  his  right  to  appeal  from  the 
order  directing  the  filing  of  a peti- 
tion by  having  complied  with  such 
order. 

Semble  but  for  the  waiver,  the 
appeal  of  the  father  must  have  suc- 
ceeded ; for  the  power  given  by 
Rule  474,  Ontario  Judicature  Act, 
(Con.  Rule  444),  is  to  amend  any 
defects  or  errors,  not  to  compel  a 
litigant  to  adopt  a different  form  of 
remedy  for  one  which  is  in  itself 
competent  and  regular.  Be  Smart, 
Infants,  635. 

5.  Infants — Habeas  corpus — Bight 
of  father  to  custody — Age  of  infants 
— Habits  of  parents — Religious  be- 
lief— B.  S.  0.  ch.  137,  sec.  1.] — Upon 
an  application  by  the  father  of  two 
infants,  under  the  ages  of  five  and 
three  respectively,  for  a habeas  cor- 
pus to  obtain  their  custody  from  the 
mother,  it  appeared  that  the  appli- 
cant was  a man  of  drunken  habits 
and  of  evil  conversation,  that  he  had 
beaten  his  wife  and  so  ill-treated  her 
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that  she  was  justified  in  leaving  him 
while  she  was  a moral  and  sober 
woman.  It  was  also  shewn  that  the 
maternal  grandmother  of  the  infants 
was  able  and  willing  to  give  them  a 
home  with  their  mother,  who  lived 
with  her,  while  the  paternal  grand- 
mother was  neither  able  nor  willing 
to  do  so. 

Held , that,  having  regard  to  the 
welfare  of  the  infants  and  the  con- 
duct of  the  parents,  the  mother 
should  have  the  custody  for  the  pre- 
sent. 

It  was  urged  that  the  father  had 
a right  to  have  the  children  brought 
up  as  Presbyterians,  and  that  the 
mother  and  her  mother  were  both 
members  of  the  Salvation  Army. 

Held,  that  this  question  was  not  a 
pressing  one  owing  to  the  tender  age 
of  the  infants ; the  father  might 
raise  it  again. 

Held , also,  that,  having  regard  to 
the  wide  discretion  given  by  R.  S.  0. 
ch.  137,  sec.  1,  the  Judge  was  freed 
from  any  possible  obligation  to  make, 
upon  the  application  of  the  father, 
an  order  which  would  be  reversed 
on  the  application  of  the  mother. 
Re  Dickson , Infants , 659. 


INFORMATION. 

Canada  Temperance  Act  — In- 
formation— Date  of  offence— Irregu- 
larities—R.  S.  C.  ch.  178,  sec.  87 — 
Warrant  of  commitment  — Convic- 
tion.] — An  information  for  an  offence 
against  the  Canada  Temperance  Act 
charged  that  it  was  committed 
u within  the  space  of  three  months 
last  past,”  and  did  not  state  that  the 
Act  was  in  force  in  the  place  where 
the  defendant  was  alleged  to  have 
committed  the  offence.  No  objec- 
tion to  the  jurisdiction  was  taken 


before  the  Police  Magistrate  who 
tried  the  defendant ; the  defendant 
appeared,  submitted  to  the  jurisdic- 
tion, was  called  as  a witness  for  the 
prosecution,  gave  evidence  as  to  the 
offence  alleged  against  him,  and  was 
convicted.  The  conviction  shewed 
that  the  Act  was  in  force  when  the 
offence  was  alleged  to  have  been 
committed. 

Held,  that  it  was  no  objection  to 
the  information  that  it  did  not  state 
the  particular  date  of  the  offence,  or, 
under  the  above  circumstances,  that 
the  Act  was  in  force  in  the  place 
where  it  was  alleged  to  have  been 
committed ; in  any  case  these  defects 
in  the  information  were  mere  irregu- 
larities and  were  cured  by  R,  S.  C. 
ch.  178,  sec.  87. 

Held,  also,  that  it  was  no  objec- 
tion to  a warrant  of  commitment  in 
default  of  distress  that  it  was  issued 
prior  to  the  expiration  of  a warrant 
of  remand,  provided  that  it  was 
issued  after  the  return  of  the  distress 
warrant. 

Held,  lastly,  that  the  commitment 
ef  the  defendant  to  the  gaoler  of  the 
common  gaol  of  the  county  in  which 
the  defendant  was  convicted  was 
proper.  Regina  v.  Collier,  316. 

See  Conviction,  2,  3. 


INJUNCTION. 

See  Appeal,  12. 

INTEREST. 

See  Costs,  31,  33. 

INTERIM  ALIMONY. 

See  Alimony. 
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INTERLOCUTORY  ORDER.  I 

See  Appeal,  10. 


INTERPLEADER. 

1.  Interpleader  order — Order  to 
produce — Motion  for  irregularity .] 
— After  delivery  of  an  interpleader 
issue  a paity  to  it  may  take  out  a 
praecipe  order  for  production  by  the 
opposite  ] arty. 

Such  order  should  be  issued  and 
the  record  passed  in  the  principal 
office  of  the  Court  in  Toronto,  as  no 
locality  is  pointed  out  by  the  usual 
proceedings  in  intei  pleader. 

A notice  of  motion  for  irregular- 
ity should  shew  or  refer  to  affidavits 
shewing  what  the  ii  regularity  is. 
Dominion  S.  & I.  Company  v.  Kil- 
roy , 19. 

2.  Interpleader  — Sale  of  goods 
under  order — Levy  of  money  under 
execution  — Creditors'  Relief  Act, 
1880 — 1^9  Vic.  ch.  16,  sec.  35 — Costs.] 
— A sheriff' had  seized  goods  under 
writs  of  fi.  fa.  in  his  hands,  when 
the  goods  were  claimed  by  a chattel 
mortgagee.  An  interpleader  issue 
was  directed,  and  an  order  was 
made  for  the  sheriff  to  sell  the 
goods  and  pay  the  proceeds  into 
Court,  which  was  done.  After  the 
claim  of  the  chattel  mortgagee  had 
been  barred  a question  arose  as  to 
the  distiibution  of  the  money  in 
Court. 

Held,  that  the  seizure  under  the 
writs,  together  with  the  conversion 
into  money  by  the  sheiiff  under  the 
order  of  the  Court,  and  the  final 
barring  of  the  claim  of  the  chattel 
mortgagee,  constituted  a levying  of 
the  money  under  the  writs  by  the 
sheriff  in  the  sense  of  sec.  5 of  the 
Creditors’  Relief"  Act,  1880,  and 


[VOL. 

I therefore  that  the  money  in  Court 
should  be  distributed  ratably  accord- 
ing to  the  provisions  of  that  Act  ; 
but 

Held,  also,  upon  a liberal  con- 
struction of  sec.  35  of  49  Yic.  ch. 
16  (0.),  that  the  execution  creditors 
who  contested  the  chattel  mortga- 
gee’s claim  in  the  interpleader  were 
entitled  to  their  costs  of  the  inter- 
ph  ader  as  “ costs  of  the  exec  ution  ” 
if  i hey  failed  to  recover  the  m from 
the  claimant.  Levy  v.  Davies , 93. 

3.  Interpleader — Sale  of  goods — 
Sheriff's  charges.'] — Ey  an  order 
made  upon  an  intei  pleader  applica- 
tion, a sheriff  was  directed  to  sell 
the  goods  in  question  and  pay  the 

1 proceeds  into  Court,  less  his  posses- 
sion money  ai  d expenses  of  seizure 
and  sale.  The  sheiiff  did  so  ; the- 
interpleader  issue  was  tried,  and 
resulted  in  favour  of  the  claimant. 

An  order  was  then  made  in 
Chambers  directing  that  the  sheriff 
should  pay  into  Court  the  amount 
retained  by  him  under  the  previous 
order,  and  that  the  execution  cred- 
itor should  pay  the  sheiiff  his 
proper  charges  for  possession  money, 
&c. 

Held,  that  this  was  the  proper 
order  to  make.  Reid  v.  Murphy , 
246. 

4.  Interpleader — Sale  of  goods — 
Sheriff's  charges.]  — After  an  inter- 
pleader order  is  made  at  the  in- 
stance of  a sheriff,  the  special  juris- 
diction of  the  Court  under  the  Act 
relating  to  interpleading  arises,  by 
which  the  writ  of  execution,  as 
such,  ceases  to  operate,  and  the 
sheriff  in  selling  the  good  seized 
thereunder  acts  not  for  the  exe- 
cution creditor  but  for  the  Court 
under  the  interpleader  order. 
Where,  therefore,  a sheiiff,  under 
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such  circumstances,  sold  goods 
which  were  fouud  by  the  event  of 
an  interpleader  issue  not  to  have 
been  the  goods  of  the  execution 
^debtor,  but  of  the  claimant,  and 
paid  the  proceeds  into  Court  less  his 
charges  for  possession  money  and 
-expenses  of  sale,  &c.  ; 

Held , that  he  was  not  liable  to  re- 
fund to  the  claimant  the  amount 
deducted  for  such  charges. 

The  claimant’s  remedy  is  to  re- 
cover the  amount  of  such  charges 
from  the  execution  creditor,  which 
he  can  do  in  a summary  way. 

The  decision  of  Proudfoot,  J., 
supra,  reversed.  Reid  v.  Murphy, 
338. 

5.  Interpleader  — Liability  for 
costs  of  execution  creditor  not  con- 
testing claim.] — A banking  corpor- 
ation, one  of  several  execution 
creditors  made  parties  to  an  inter- 
pleader issue,  did  not  desire  to  con- 
test the  right  of  the  claimant  to  its 
share  of  the  proceeds  of  the  goods 
seized  and  sold,  but  was  willing 
that  such  share  should  be  paid  over 
to  the  claimant,  in  the  event  of  the 
latter  not  succeeding  in  the  issue. 

Held,  that  the  corporation  was 
not  under  these  circumstances  liable 
to  contribute  to  the  costs  of  the 
issue ; but,  nevertheless,  was  prop- 
erly made  a party  to  the  issue,  and 
would  be  entitled,  if  the  plaintiff 
failed,  to  its  proportion  of  the  pro- 
ceeds arising  from  the  sale  of  the 
goods.  Hundas  v.  Darvill  et  al., 
347. 

See  Costs,  7,  21 — Solicitor  and 
Client,  8. 

IRREGULARITY. 

See  Interpleader,  1 — Statement 
of  Claim. 


JUDGE  IN  CHAMBERS. 

See  Appeal,  13. 


JUDGE  IN  COURT. 

See  Appeal,  10. 


JUDGMENT. 

1.  Judgment  by  default — Setting 
aside  — Security  — Disposal  of  pro- 
perty — Interest .]  — The  plaintiff 
claimed  $923.13,  the  balance  of  an 
account,  and  interest  thereon,  and 
signed  judgment  for  default  of  an 
appearance  upon  the  special  indorse- 
ment of  his  writ  of  summons  for 
$1,253. 

The  defendant  moved  to  set  aside 
the  judgment,  swearing  that  he  had 
failed  to  enter  an  appea  ranee  owing 
to  a misapprehension,  denying  posi- 
tively that  he  owed  the  plaintiff  any- 
thing, and  alleging  that  he  at  one 
time  owed  him  $250,  but  that  it  had 
been  satisfied  by  the  plaintiff  taking 
one  A.  as  his  debtor  instead  of  the 
defendant,  and  further,  that  if  the 
debt  had  not  been  satisfied  by  A., 
it  was  barred  by  the  Statute  of  Limi- 
tations. No  affidavit  was  tiled  on 
behalf  of  the  plaintiff  verifying  the 
debt,  and  the  arrangement  as  to  sub- 
stituting A . was  not  denied.  A local 
Judge  set  aside  the  jubgment,  but 
only  on  the  terms  that  the  defendant 
should  give  security  for  or  pay  into 
Court  the  sum  of  $250. 

Held,  that  if  upon  an  application 
by  the  plaintiff,  under  Rule  80  or 
Rule  324,  for  leave  to  enter  judg- 
ment, such  a defence  had  been  sworn 
to,  and  such  circumstances  had  ap- 
peared, the  application  would  not 
have  been  granted,  and  payment  into 
Court  or  security  would  not  have 
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been  exacted  from  the  defendant  as 
a condition  of  his  being  allowed  to 
defend , there  is  no  substantial  dif- 
ference between  the  case  where  a 
party  seeks  the  right  to  defend  before 
judgment  signed,  and  the  case  where 
the  judgment  has  been  signed  on 
account  of  a slip  or  misapprehension, 
and  the  defendant  makes  out  a case 
giving  him  the  right  to  defend ; and 
therefore  terms  should  not  have  been 
imposed  upon  the  defendant.  The 
disposal  by  the  defendant  of  his  pro- 
perty liable  to  execution  since  the 
service  of  the  writ  of  summons  upon 
him  was  not  a matter  to  disentitle 
him  to  relief  that  otherwise  could  not 
properly  have  been  denied  him. 

j Runnacles  v.  Mesquita , 1 Q.  B.  D. 
418,  followed. 

Semble , if  the  defendant’s  state- 
ments were  true,  the  plaintiff  would 
not  have  been  entitled  to  interest  on 
the  amount  of  his  claim,  and  the 
judgment  would  have  been  irregular. 
Dobie  v.  Lemon , 64. 

2.  Judgment,  setting  aside — Secu- 
rity — Execution .]  — The  plaintiffs 
signed  judgment  on  default  of  ap- 
pearance in  an  action  for  a money 
demand,  and  the  defendant  was  after- 
wards, upon  application  to  a local 
Judge,  let  in  to  defend  upon  the 
merits,  upon  certain  conditions,  one 
of  which  was,  “the  judgment  and 
execution  {fi.fa.  goods)  now  in  force 
to  stand  as  security  to  the  plaintiffs 
unless  and  until  the  defendant  pays 
into  Court  the  amount  of  the  plain- 
tiffs’ claim,  or  gives  security  there- 
for.” The  defendant  did  not  pay  into 
Court  or  give  security.  The  action 
was  tried  and  a verdict  given  for  the 
plaintiff;  subject  to  a reference  to 
ascertain  the  proper  amount  due  to 
the  plaintiffs  ; and  the  referee  found 
a less  amount  due  than  that  for 
which  judgment  had  originally  been 
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entered.  After  verdict  and  before 
the  finding  of  the  referee,  the  plain- 
tiffs issued  and  delivered  to  the 
sheriff  a fi.  fa.  against  the  lands  of 
the  defendant  on  the  original  judg- 
ment. 

Semble,  the  original  judgment 
could  not  stand  when  the  case  was 
reopened,  and  the  defendant  let  in 
to  defend ; but  as  the  parties  had 
treated  the  judgment  as  standing, 

Held,  that  it  and  the  fi.  fa.  goods 
should  be  reduced  to  the  sum  found 
by  the  referee,  instead  of  entering  a 
new  judgment ; but  that  the  issue  of 
the  writ  of  fi.  fa.  lands  was  quite 
unwarranted.  Hilly ard  et  al.  v. 

Swan , 226. 

3.  Judgment  after  verdict — “ The 
Court  ” — Trial  Judge — Divisional 
Court — High  Court  of  Justice — Rules 
315,  321  ] — The  Court  may  upon 
motion  enter  judgment  upon  the 
verdict  given  at  the  trial,  where  the 
trial  Judge  has  not  done  so. 

Queer e.  whether  such  motion  should 
be  to  the  Divisional  Court. 

“The  Court,”  in  Buies  315,  321, 
means  the  High  Court  of  Justice; 
whether  as  distinguished  from  its 
Divisions  or  not. 

Where  after  a verdict,  the  Judge 
presiding  at  the  trial  died  before 
giving  judgment  thereon,  it  was 
directed  that  an  order  for  judgment 
should  be  drawn  up  in  the  High 
Court,  before  the  three  Judges  who 
composed  the  Divisional  Court  of 
the  Common  Pleas  Division,  as 
Judges  of  the  High  Court.  Well- 
banks  v.  Conger , 354. 

4.  Judgment  — Date  of  entry  — 
Rules  (0.  J.  A.)  326,  327,  527  (£)]— 
Although  by  Buie  527  (b)  judgment 
is  not  to  be  signed  in  cases  tried  by 
a jury  till  the  time  thereby  pre- 
scribed, yet,  when  signed,  the  entry 
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of  it,  if  the  Divisional  Court  pro- 
nounces no  different  judgment  from 
that  of  the  trial  Judge,  ought  to  be 
dated  as  of  the  day  on  which  it  was 
pronounced  by  the  trial  Judge, 

Rule  326  applies  to  all  cases, 
whether  tried  by  a Judge,  jury,  or 
otherwise,  in  which  the  judgment  is 
pronounced  by  the  Court  or  a J udge 
in  Court,  and  Rule  327  applies  to 
cases  in  which  the  judgment  has  not 
been  pronounced  by  the  Court  or 
Judge  in  Court. 

Where  the  judgment  pronounced 
by  the  trial  Judge  upon  the  verdict 
of  a jury  was  varied  by  a Divisional 
Court. 

Held , that  judgment  should  be 
entered  as  of  the  date  on  which  the 
Divisional  Court  pronounced  judg- 
ment. Beckett  v.  Grand  Trunk  R. 
W.  Go.,  377. 

5.  Judgment — Motion  under  Rule 
32 £ — Material  necessary.  ] — In  order 
to  obtain  under  Rule  324  a speedy 
judgment  before  the  time  for  appear- 
ance in  an  action  has  expired,  a 
plaintiff  must  shew  that  some  injury 
or  injustice  is  likely  to  happen  or  to 
be  done  to  him  if  he  is  not  awarded 
immediate  relief. 

And  where  the  affidavit  of  a plain- 
tiff stated  that  he  verily  believed  it 
was  necessary  for  the  plaintiffs  to 
get  immediate  judgment  in  order  to 
protect  their  interests  and  prevent 
any  disposition  of  the  estate  that 
might  be  prejudicial  to  the  creditors, 
but  no  facts  were  set  out  upon 
which  such  belief  was  founded,  and 
the  utmost  shewn  was  that  the  de- 
fendant was  in  financial  straits,  and 
had  refused  to  submit  his  affairs  to 
investigation  or  to  make  an  assign- 
ment : 

Held , that  a motion  under  Rule 
324  for  judgment  before  appearance 
must  be  refused.  Greene  et  al.  v. 
Wright , 426. 


6.  Judgment  — Combined  inter- 
locutory and  final — Rules  72,  75.] — 
Where  a writ  of  summons  is  indorsed 
with  the  particulars  of  a liquidated 
demand,  and  also  with  a claim  for 
unliquidated  damages,  the  plaintiff 
may,  without  an  order,  sign  a com- 
bined final  and  interlocutory  judg- 
ment upon  default  of  appearance  ‘T 
Rules  72  and  75  maybe  combined 
in  a proper  case,  and  justify  such  a 
judgment. 

Bissett  v.  Jones , 32  Ch.  D.  635, 
followed  in  preference  to  Standard 
Bank  v.  Wills,  10  P.  R.  159.  Huff- 
man v.  Doner , 492. 

7.  Promissory  note — Proposal  to 
renew  in  part  refused — Effect  of  ac- 
ceptance of  cheque  for  balance  — 
Judgment  under  Ride  80. J — At 
maturity  of  certain  promissory  notes 
made  by  the  defendants,  and  held 
by  the  plaintiffs,  the  defendants  sent 
the  plaintiffs  a proposal  for  a renewal 
in  part,  accompanied  by  a cheque  for 
part  of  the  amount  due  and  two 
renewal  notes  for  the  balance,  the 
total  amount  including  a sum  for 
interest  on  the  renewals.  The  plain- 
tiffs returned  the  renewal  notes,  but 
retained  the  cheque,  and  brought 
this  action  upon  the  original  notes, 
giving  credit  for  the  amount  of  the 
cheque. 

Held,  by  Street,  J.,  in  Chambers, 
refusing  a motion  for  judgment  under 
Rule  80,  that  although  there  was  no 
obligation  on  the  part  of  the  credi- 
tors to  assent  to  the  debtors’  pro- 
posal, yet  by  receiving  the  cheque 
and  keeping  it  they  must  be  taken 
to  have  applied  it  in  the  manner  in 
which  the  debtors  when  tendering  it 
stipulated,  and  as  it  included  interest 
in  advance  upon  the  renewals,  the 
creditors  were  bound  to  give  the 
debtors  the  benefit  of  the  time  for 
which  the  renewals  were  drawn. 
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Held , by  a Divisional  Court,  on 
appeal,  that  on  the  state  of  facts 
presented  the  plaintiffs  were  not 
entitled  to  the  indulgence  of  a speedy 
judgment  and  execution.  Lowden 
et  al.  v.  Martin  et  al .,  496. 

8.  Judgment  under  Rule  80 — Writ 
of  summons — Special  indorsement]  — 
The  writ  of  summons  was  indorsed 
as  follows  : “ The  plaintiff's  claim  is 
for  $213.90,  balance  due  for  sawing 
wood  by  the  plaintiff  for  the  defen- 
dant.” 

Held , not  a sufficient  special  in- 
dorsement to  admit  of  the  plaintiff 
moving  for  judgment  under  Rule  80. 
Villeneuve  v.  Wait,  505. 

9.  County  Courts — Term  motion 
— Time  for  making — R.  S.  0.  1887, 
ch.  If7,  secs.  29,  1/.1 — Rule  1/.88.] — 
Reading  sec.  41  with  sec.  29  of  the 
County  Courts  Act,  R.  S.  O.,  1887, 
ch.  47,  and  having  regard  to  the 
provisions  of  Rule  488. 

Held,  that  a party  may  move  be- 
fore the  Judge  in  Court  against  the 
verdict  or  judgment  at  the  trial  either 
before,  or  during  the  first  two  days 
of  the  next  quarterly  sittings  after 
the  trial.  The  motion  is  not  neces- 
sarily to  be  made  at  the  usual  fixed 
sittings  ; the  J udge  may  entertain  it 
at  any  previous  time. 

Scope  of  sec.  42,  sub-sec.  5,  R.  S. 
O.  1887,  ch.  47,  as  to  moving  before 
the  County  Court  to  set  aside  the 
judgment  at  the  trial,  observed  on. 

Smith  v.  Rooney , 12  U.  C.  R.  661, 
is  not  applicable  to  the  existing  law 
and  practice.  Norton  v.  McCabe, 
506. 

1 0.  Judgment  — Summary  order 
for,  upon  money  demand — Leave  to 
proceed  upon  another  claim.] — There 
may  be  two  judgments  in  one  action. 

Leave  was  given  to  the  plaintiff 


[VOL. 

to  sign  judgment  under  Con.  Rule 
739  for  the  amount  of  a money  de- 
mand, and  to  proceed  upon  another 
claim  in  the  same  action.  Hay  v. 
Johnston , 599. 

11.  Judgment  under  Con.  Rule 
756 — Stage  of  action  when  ordered — 
Admissions  in  letters.]— An  applica- 
tion for  judgment  under  Con.  Rule 
756  cannot  be  made  until  the  right  of 
the  party  applying  to  the  relief 
claimed  has  appeared  from  the 
pleadings. 

And  an  order  made  under  that 
rule,  before  the  delivery  of  any 
pleading  in  the  action,  based  on  ad- 
missions in  letters,  was  set  aside. 
McLeod  v.  Sexsmith,  606. 

12.  Reference,  scope  of — Judgment 
of  foreclosure  — Pleadings  — Con. 
Rules,  56,  57.] — A judgment  direct- 
ed that  the  Master  should  take  the 
usual  accounts  for  redemption  or  fore- 
closure of  mortgaged  premises  and 
should  also  take  the  accounts  in 
respect  to  certain  other  matters  set 
out  in  the  pleadings.  Under  this 
the  defendant  contended  that  the 
Master  should  take  into  account  a 
certain  sale  by  the  plaintiff,  as  mort- 
gagee, to  a person  who,  it  appeared, 
had  not  paid  his  purchase  money. 
There  was  no  specific  mention  of  this 
sale  in  the  pleadings  or  judgment. 

Held,  that  the  proposed  inquiry 
was  not  within  the  scope  of  the 
pleadings  or  the  judgment  or  of 
Con.  Rules  56  and  57  ; and  the 
questions  which  it  would  raise  were 
questions  which  ought  to  have  been 
raised  by  the  pleadings  and  deter- 
mined by  the  Court,  and  not  dele- 
gated to  the  Master. 

Bickford  v.  Grand  Junction  R. 
W.  Co.,  1 S C.  R.  at  p.  725 ; Me - 
Dougall  v.  Lindsay  Paner  Mill  Go., 
20  U.  C.  L.  J.  N.  S.  133;  Wiley  v. 
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Ledyard , ib.  142,  referred  to.  How- 
land v.  Burwell,  607. 

13.  Partnership  — Judgment 
•against  firm — Execution  against  al- 
leged partner — Con.  Rules  756,  876.] 
— The  plaintiffs  recovered  judgment 
against  the  defendants,  sued  as  a 
partnership  firm,  by  default  of  ap- 
pearance, after  service  of  the  writ  of 
summons  upon  M.,  a member  of  the 
firm,  and  then  moved  under  Con- 
Rule  876  for  leave  to  issue  execution 
upon  such  judgment  against  D., 
as  a member  of  the  firm,  who  had 
appeared.  D.  disputed  his  liability, 
but  upon  his  cross-examination  upon 
an  affiavit  filed  on  the  motion,  such 
facts  appeared  as  convinced  the 
Master  in  Chambers  that  he  was  a 
general  partner,  and  he  made  the  or- 
der asked  for.  The  Master 

Held , that  the  admissions  of  D.  in 
his  cross-examinotion  justified  the 
order  under  Con.  Rule  756,  and 
avoided  the  necessity  of  sending  an 
issue  to  be  tried  under  Con.  Rule 
-876. 

Held,  also,  that  Con.  Rule  756 
was  applicable  at  this  stage  of  the 
cause,  i.e.,  after  judgment  obtained 
without  pleadings.  Tennant  & Co., 
v.  Manhard  & Co.,  619. 

See  Costs,  20 — Lunatic,  1 — No- 
tice of  Motion,  1,  2 — Foreclosure. 


JUDGMENT  DEBTOR. 

1.  Judgment  debtor — Committal 
for  unsatisfactory  answers.^ — The 
defendant,  a widow,  upon  her  ex- 
amination as  a judgment  debtor 
admitted  having  lent  her  brother 
$300,  and  having  in  her  house  at 
time  of  the  examination  $100,  which 
she  refused  to  hand  over  to  apply  on 
the  judgment,  because  she  had  no 
92 — VOL  XII.  O.P.R. 


other  property  with  which  to  sup- 
port herself  and  three  children. 

The  J udge  to  Avhom  an  application 
to  commit  the  defendant  for  unsatis- 
factory answers  was  made,  held  that 
the  facts  of  the  case  did  not  bring  it 
within  the  decisions  in  Metropolitan 
L.  & S.  Co.  v.  Mara,  8 P.  R.  355, 
and  Crooks  v.  Stroud,  10  P.  R.  131, 
and  without  laying  down  any  rule, 
declined,  in  the  exercise  of  his  dis- 
cretion, to  order  a committal  with- 
out further  information  than  was 
afforded  by  the  examination.  Mc- 
Kay v.  Atherton  et  al.,  4G4. 

2.  Contempt  of  court — A ttachment 
— Judgment  debtor  — Examination 
of — Married  woman — Judgment  for 
coste.] — Held,  that  the  defendant 
was  liable  to  committal  for  contempt 
in  not  attending  to  be  examined  as 
a judgment  debtor,  although  she  was 
a married  woman  and  the  judgment 
was  one  for  costs.  Her  imprison- 
ment under  such  committal  would 
not  be  an  imprisonment  for  non- 
payment of  costs.  Pearson  v.  Essery , 
466. 

3.  Judgment  debtor  — Examina- 
tion— Duty  of  debtor — Unsatisfac- 
tory answers — Notice  of  motion  to 
commit.  ] — It  is  the  duty  of  a party 
who  is  examined  as  a judgment 
debtor  to  furnish  such  explanation 
about  his  affairs  as  will  place  his 
dealings  in  an  intelligible  shape,  and 
not  leave  his  creditors  to  find  out, 
as  best  they  may,  what  it  is  the 
business,  of  the  debtor  to  make  clear. 

Nor  is  it  enough  for  the  debtor  to 
say,  touching  any  particular  trans- 
action, that  he  does  not  know  or 
does  not  remember,  if  he  have  the 
means  at  hand  to  qualify  himself  to 
explain. 

A notice  of  motion  seeking  relief 
against  a party  for  giving  unsatis- 
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factory  answers  on  his  examination 
should  particularize  the  answers 
complained  of. 

Precision  should  be  used  on  the 
examination  in  ascertaining  the  ex- 
act state  of  facts,  as  shewn  in  books 
or  accounts,  and  care  exercised  that 
there  is  no  uncertainty  as  to  any 
dates  or  amounts  in  question,  as  the 
Judge  can  only  look  at  what  is  proved 
or  admitted. 

On  the  state  of  facts  referred  to 
in  the  judgment,  the  defendant  was 
ordered  to  attend  and  be  further 
examined  at  his  own  expense,  and 
to  pay  the  costs  of  a motion  to  com- 
mit him  for  unsatisfactory  answers. 

Ex  parte  Bradbury „ 14  C.  B.  15, 
and  Ex  parte  Moir,  21  Ch.  D.  61, 
followed. 

Crooks  v.  Stroud,  10  P.  B.  131 ; 
Lemon  v.  Lemon , 6 P.  R.  184;  and 
Hobbs  v.  Scott , 23  U.  0.  R.  619, 
discussed.  Foster  v.  Van  Wormer, 
597. 

See  Examination,  6, 13 — Arrest, 
3. 


JURISDICTION. 

See  Attachment,  5 — Conviction, 
3 — Costs,  21  — Justice  of  the 
Peace — Mandamus,  2 — Judgment, 
12. 

Of  Division  Court.] — See  Prohi- 
bition, 4,  7. 

Of  County  Court.] — See  Costs, 
32 — Arrest,  4. 


JURY. 

1.  Jury  notice — Money  demand — 
Equitable  cause  of  action — Severing 
issues — Rule  256 , 0.  J.  A. — Trial 
Judge — C.  L.  P.  Act , sec.  255.] — 
The  action  was  brought  (1)  for  the 
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recovery  of  instalments  of  money  due- 
under  a scrip  contract,  and  (2)  for  a 
declaration  of  the  plaintiffs’  right  to 
specific  performance  of  the  part  of 
the  contract  as  to  settlement  duties,, 
the  time  for  performance  not  having- 
yet  arrived. 

Held,  Proudfoot,  J.,  dissenting,, 
a proper  case  in  which  to  exercise 
the  power  under  Rule  256,  O.  J.  A.r 
of  severing  the  action  so  as  to  have 
that  part  of  it  which  is  preliminary 
tried  first,  the  defendants  having  a 
prima  facie  right  to  a jury  as  to  the 
main  matter  in  controversy,  the  (1) 
claim ; while  the  (2)  claim  could  be 
better  tried  without  the  intervention 
of  a jury. 

The  defendants’ jury  notice,  which 
had  been  struck  out,  was  restored,, 
and  the  whole  action  was  left  to  the- 
judge  at  tho  trial  to  try  partly 
with  a jury  and  partly  without  a 
jury,  or  altogether  without  a jury,, 
as  he  might  think  advisable. 

Per  Proudfoot,  J. — The  Court 
or  a Judge  has  power  by  the  C.  L- 
P.  Act,  sec.  255,  to  act  before  the 
trial  by  striking  out  the  jury  notice,, 
and  the  power  should  be  exercised 
when  it  is  perfectly  clear  that  the- 
issues  are  such  that  they  cannot  be 
properly  tried  by  a jury  ; the  ques- 
tion should  not  in  every  case  be  left 
to  the  trial  Judge  to  determine- 
Temperance  Colonization  Society  v- 
Evans  et  al.,  48,  380. 

2.  Jury  notice — Legal  and  equit- 
able issues — C.  L.  P.  Act,  secs.  257 
and  258.] — The  plaintiffs  sued,  as 
executors  of  McB.,  to  recover  from 
the  defendant,  a solicitor,  money 
placed  in  his  hands  for  investment, 
and  notes  and  money  received  by 
him  as  solicitor  and  agent  for  McB., 
and  prayed  that  the  defendant  might 
be  ordered  to  assign  certain  securi- 
ties in  his  hands.  The  defendant  set 
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up  by  way  of  defence  a certain  agree- 
ment, under  which  he  alleged  that 
the  plaintiffs  were  estopped  from 
making  their  claim.  The  plaintiffs 
then  amended  their  statement  of 
claim,  setting  up  fraud  in  procuring 
this  agreement,  and  asked  that  it 
might  be  declared  void,  and  be 
delivered  up  to  be  cancelled. 

Held,  that  the  case  came  within 
secs.  257  and  258  of  the  C.  L.  P. 
Act,  and  that  the  legal  issues  should 
be  tried  by  a jury,  and  the  equitable 
issues  by  a Judge  without  a jury, 
unless  the  Judge  at  the  trial,  in  the 
exercise  of  his  discretion,  chose  to 
try  the  whole  case  without  a jury; 
but  that  the  defendant  was  not  en- 
titled as  a matter  of  right  to  have 
the  jury  notice  struck  out. 

Temperance  Colonization  Society 
v.  Evans , ante  p.  48,  followed.  Me 
Mahon  et  al.  v.  Lavery , 62. 

3.  Jury  notice — Equitable  claim — 
Demurrer.]— Where  the  plaintiffs 
claimed  specific  performance  of  a 
contract  to  supply  them  with  milk 
for  a cheese  factory  upon  certain 
terms,  and  in  the  alternative  dam- 
ages, and  the  defendant  asked  for 
rectification  of  the  contract,  a jury 
notice  was  struck  out. 

Held,  that  where  a party  seeks 
equitable  relief  to  which  he  is  not 
entitled,  the  opposite  party  should, 
unless  in  a very  clear  case,  demur, 
instead  of  attacking  the  pleading 
indirectly  by  asking  to  have  a jury. 

Bingham  v.  Warner,  10  P.  R.  621, 
commented  on.  Fraser  et  al.  v. 
Johnston  et  al.,  113. 

4.  Trial  by  jury — Discretion  of 
trial  Judge — C.L.  P.  Act,  sec.  255.] — 
The  trial  Judge  has  by  sec.  255  of 
the  Common  Law  Procedure  Act  a 
discretion  to  try  any  case  with  or 
without  a jury  as  he  may  think  best 


and  his  discretion  will  not  be  inter- 
fered with  by  a Divisional  Court. 
Browu  v.  Wood,  198. 

5.  Jury  notice — Action  to  enforce 
lien  on  land — Severing  issues.] — 
An  action  for  part  of  the  price  of  a 
machine  and  to  enforce  a lien  on 
land  for  such  price,  with  a defence 
of  breach  of  warranty  in  the  defec- 
tive condition  of  the  machine,  is  not 
distinguishable  from  an  ordinary 
mortgage  action.  Such  an  action 
would  have  been  in  the  exclusive 
jurisdiction  of  the  Court  of  Chancery 
before  the  Judicature  Act,  and  a 
jury  notice  is  therefore  improper 
under  sec.  45,  O.  J.  A. 

A separate  trial  by  jury  upon  the 
issue  raised  as  to  the  character  of 
the  machine  should  not  be  ordered  in 
a case  of  this  kind,  where  there  is 
but  one  cause  of  action. 

Temperance  Colonization  Society 
v.  Evans,  12  P.  R.  48 ; McMahon  v. 
Lavery,  12  P.  R.  62,  distinguished. 
Farr  an  v.  Hunter , 324. 

6.  Jury  notice — Equitable  issues 
— C.  L.  P.  Act,  sec.  257 — Disagree- 
ment of  jury — New  trial.] — Where 
equitable  issues  are  raised  a jury  is 
not  of  right  but  of  grace  under  sec. 
257  of  the  C.  L.  P.  Act. 

And  where,  in  an  action,  brought 
under  an  order  of  the  Court  made 
in  a former  action,  to  try  the  plain- 
tiff’s right  as  against  the  now 
defendants  to  the  possession  of  cer- 
tain land  recovered  in  that  action, 
equitable  issues  were  raised,  and  the 
case  had*  been  once  tried  before  a 
jury,  who  had  disagreed  ; 

Held,  that  an  order  striking  out 
the  jury  notice  was  properly  made. 
Adamson  v.  Adamson  et  al.,  469. 

7.  Jury  notice — Action  to  rescind 
contract — R.  S.  0.  ch.  sec.  77 — 
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Parties — Joint  contractors .]  — The 
action  was  brought  to  rescind  a 
contract  for  the  sale  of  a vessel  by 
the  plaintiffs  to  the  defendant,  on 
the  ground  that  the  defendant  had 
failed  to  perform  his  part  of  the 
contract,  and  for  damages  for 
breach  of  the  contract  and  for 
injuries  to  the  vessel,  which  had 
been  delivered  to  the  defendant, 
and  to  restrain  the  defendant  from 
dealing  with  it,  and  for  delivery  up 
thereof. 

Held,  that  this  was  an  action  over 
the  subject  of  which,  before  the 
Administration  of  Justice  Act, 
1873,  the  Court  of  Chancery  had 
exclusive  jurisdiction,  and  a jury 
notice  was  therefore  improper, 
under  sec.  77  of  the  Judicature  Act, 
R S.  O.  ch.  44. 

The  defendant  applied  to  add  as 
a 'co  defendant  one  W.,  on  whose 
behalf,  as  well  as  his  own,  the 
defendant  had  made  the  contract  in 
question,  and  who  with  knowledge 
of  it  had  ratified  and  adopted  it,  but 
who  was  not  formally  a party  to  it. 

Held , following  Kendall  v.  Ham- 
ilton, 4 App.  Cas.  at  p.  513  et  seq., 
that  the  defendant  had  no  right  to 
force  W.  upon  the  plaintiff  as  a 
defendant,  in  the  character  of  a joint 
contractor. 

Quaere , whether  W.  would  have  a 
right  to  be  brought  in  as  a defend- 
ant on  his  own  motion.  Toronto 
and  Hamilton  Navigation  Co.  v. 
Silcox,  622. 

JURY  NOTICE. 

See  Jury,  1,  7. 

JUSTICE  OF  THE  PEACE. 

Magistrate — City  and  county — 
Jurisdiction — R.  S.  0.  ch.  72 , sec.  6.] 


— R S.  O.  ch.  72,  sec.  6,  does  not 
limit  the  territorial  jurisdiction  of 
county  magistrates,  but  prohibits 
them  from  acting  “ in  any  case  for 
any  town  or  city  ” — the  limitation  is 
as  to  the  cases,  not  as  to  place,  and 
is  only  partial,  i.  e.}  for  a city 
where  there  is  a Police  Magistrate, 
and  then  only  when  not  requested 
by  such  Police  Magistrate  to  act,  or 
when  he  is  not  absent  through  ill- 
ness or  otherwise ; and  therefore  in 
any  case  arising  in  a county,  out- 
side of  a city,  a county  justice  hav- 
ing jurisdiction  to  adjudicate  while 
sitting  in  the  county,  may  adjudi- 
cate while  sitting  in  the  city. 

Legislation  on  the  subject  re- 
viewed. 

Owing  to  changes  in  the  statute 
law  the  decisions  in  Regina  v.  Row, 
14  C.  P.  307,  and  Hunt  v.  Mc- 
Arthur, 24  C.  R 254,  are  no  longer 
applicable.  Regina  v.  Riley,  98. 

See  Conviction,  1,  2,  3,  5. 


LANDLORD  AND  TENANT. 

1.  Landlord  and  Tenant — Attach- 
ment of  debts — ■ Rent — R.  S.  0.  ch. 
136,  secs.  2-6 — Mortgagor  and  Mort- 
gagee .] — R S.  O.  ch.  i 36,  secs.  2-6, 
does  not  contemplate  any  alteration 
of  the  law  where  the  case  remains 
strictly  between  landlord  and  tenant, 
but  makes  a severance  where  a third 
interest  intervenes. 

And  where  a judgment  creditor 
garnished  rents  accruing  due  from 
several  tenants  to  the  judgment  debt- 
ors before  any  of  the  gale  days  had 
arrived. 

Held,  that  he  was  entitled  to  pay- 
ment over  upon  the  gale  days  of  the 
proportion  of  the  rents  which  had 
accrued  due  on  the  day  of  service  of 
the  attaching  order. 
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Qucere,  whether  the  rents  could 
be  garnished  against  a mortgagee  of 
of  the  landlord.  Massie  v.  Toronto 
Printing  Co.,  12. 

2.  Landlord  and  tenomt — Eject- 
ment— Title  of  landord,  expiry  of- — 
Bond  fide  defence — Ejectment  Act, 
ecs.  65,  66.] — In  an  action  of  eject- 
ment by  a landlord  against  a tenant 
whose  term  had  expired. 

Held,  that  the  defendant  was  not 
precluded  from  setting  up  that  the 
plaintiff’s  title  expired  or  was  put  an 
end  to  during  the  term  ; and  to  raise 
such  defence  it  was  not  necessary  for 
the  tenant  to  go  out  of  and  then  re- 
sume possession. 

Secs.  65  and  66  of  the  Ejectment 
Act  do  not  apply  where  a dona  fide 
defence  or  dispute  is  raised,  and  in 
this  case  a motion  by  the  plaintiff  for 
security  for  damages  and  costs,  under 
these  sections,  was  refused,  reversing 
the  decision  of  the  Master  in  Cham- 
bers. 

Qucere,  whether  secs,  65  and  66 
would  apply  to  any  case  where  the 
tenant  actually  gives  up  possession, 
so  that  the  landlord  is  in  possession, 
and  then  retakes. 

Held , per  the  Master  in  Cham- 
bers, that  it  is  not  now  necessary  for 
the  plaintiff  to  sign  the  notice  under 
sec.  5 of  the  Ejectment  Act,  requir- 
ing the  defendant  to  give  the  secur- 
ity sought.  Kelly  v.  Wolff,  234. 

See  Costs,  24,  32. 

LIBEL. 

See  Costs,  17— Examination,  16. 

LIQUIDATOR. 

See  Winding  up  Proceedings,  1.  2. 


LOCAL  JUDGE. 

See  Costs,  21. 

LOCAL  MASTER. 

See  Referee,  3. 

LUNATIC. 

1 . Foreclosure — Opening — Irregu- 

larities — Lunatic  defendant  — Ap- 
pointment of  guardian  ad  litem — 
Chambers  judgment — Rule  69,  0.  J. 
A. — G.  0.  chy.  6f5.-\n  a mort- 

gage action  for  foreclosure  a local 
Master  appointed  the  Official  Guar- 
dian to  represent  a lunatic  defendant 
as  guardian  ad  litem  without  notice 
being  served,  as  directed  by  Rule  69, 
O J.  A.  The  guardian  made  full 
inquiries,  communicated  with  the 
relatives  of  the  lunatic,  and  put  in 
the  usual  formal  defence  on  behalf 
of  the  lunatic,  and  a judgment  of 
foreclosure  was  obtained  in  Cham- 
bers against  all  the  defendants,  in- 
cluding infants  and  the  lunatic  de- 
fendant. 

Held,  that  the  order  appointing 
the  guardian  was  an  erroneous  one, 
for  which  there  was  no  proper  foun- 
dation, not  a met  e irregularity  which 
could  be  waived  by  the  subsequent 
steps  taken  to  protect  the  lunatic’s 
rights. 

Held,  also,  that  the  term,  “adult,” 
in  G.  O.  Chy.  645,  does  not  include 
a lunatic  or  person  of  unsound  mind  ; 
and  therefore  that  a judgment  against 
a lunatic  could  not  be  obtained  in 
Chambers  under  G.  O.  Chy.  434. 
Warnock  v.  Prieur  et  al.,  264. 

2.  Lunatic — Intervention  of  official 
guardian — Qon.  Rules  335  to  338 — 
R.  S.  0.  1887 , ch.  U,  sec.  32.]— 
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Where  a defendant  in  an  action  be- 
comes of  unsound  mind  after  judg- 
ment, it  is  not  proper  to  notify  the 
official  guardian  to  intervene  with- 
out serving  the  defendant  and  ob- 
taining an  order  of  the  Court,  by 
procedure  analogous  to  that  provided 
by  Con.  Rules  335  to  338. 

But  where  a person  has  been  found 
by  the  Court  to  be  f unsound  mind 
the  official  guardiaomav  be  served, 
without  order  or  notice  to  the  luna- 
tic. 

Sec.  32  of  R.  S.  O.  (1887)  ch.  44, 
must  be  limited  to  cases  mentioned 
in  the  marginal  note  thereto,  which 
correctly  defines  the  scope  of  the  en- 
actment. Wolff  v.  Ogilvy , re  Hagar , 
645. 


MAGISTRATE. 

See  Justice  of  the  Peace. 


MALICIOUS  PROSECUTION. 

See  Examination,  17 — Pleading,  3. 


MANDAMUS. 

1.  Mandamus  — Motion  for  in 
Court  or  Chambers  — Costs  — 0.  J. 
Act, see.  17,  sub-sec.  8 — R.S.O.  (1877) 
ch.  52,  sec.  77.] — Sec.  17,  sub-sec.  8, 
of  the  O.  J.  Act  applies  to  motions 
for  mandamus,  etc.,  where  an  action 
is  pending  ; but  R.  S.  O.  (1877)  ch. 
52,  sec.  17,  specially  authorizes  a 
summary  application  for  a mandamus 
in  Chambers. 

Kincaid  v.  Kincaid,  12  P.  R.  462, 
distinguished. 

And  where  a summary  application 
for  a mandamus  was  made  to  the 
Court,  costs  as  of  a Chambers  appli- 


cation only  were  allowed  to  the 
applicant,  where  the  circumstances 
did  not  justify  the  imposition  of  a 
larger  amount  of  costs  than  was  suffi- 
cient to  indicate  that  the  respondents 
were  in  the  wrong.  Re  Brookfield 
and  the  Trustees  of  Public  School 
Section  No.  12  of  the  Township  of 
Brooke,  485. 

2.  Mandamus — Division  Court — 
Abandoning  excess  of  claim  at  trial 
— Discretion .]  — General  Rule  8 of 
the  Division  Courts  provides  that 
when  the  excess  of  a claim  is  aband- 
oned to  bring  the  amount  within  the 
jurisdiction,  it  must  be  done  in  the 
first  instance  on  the  claim. 

Held,  that  this  rule  does  not  pre- 
vent the  Judge  before  or  at  the  trial 
from  permitting  the  plaintiff  to 
amend  his  claim  upon  such  terms  as 
he  thinks  fit ; and  General  Rule  118 
and  section  304  of  the  Division 
Courts  Act  afford  ample  authority 
for  permitting  such  amendment ; but 
the  Judge  cannot  be  compelled  by 
mandamus  to  exercise  his  discretion 
to  permit  an  amendment.  Re  White 
v.  Galbraith,  513. 


MARRIED  WOMAN. 

See  Costs,  16 — Prohibition,  6 — 
Interim  Alimony. 


MASTER  IN  CHAMBERS. 

Rescinding  order  — Powers  of 
Judge — Appeal .] — A motion  made 
to  the  Master  in  Chambers  on  the 
27th  October,  1886,  to  rescind  his 
own  ex  parte  order  of  1 3th  October, 
1886,  allowing  the  executrix  of  the 
plaintiff  to  issue  execution  for  the 
costs  of  a motion  for  prohibition, 
was  referred  to  a Judge  in  Cham- 
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Lers.  The  motion  was  made  after 
•execution  had  been  issued  and 
placed  in  the  sheriff’s  hands. 

Held , that  neither  the  Master  nor 
the  Judge  in  Chambers  had  the 
power  to  rescind  the  order ; and  the 
motion  was  too  late  to  be  treated  as 
an  appeal. 

McNabb  v.  Oppenheimer , 11  P.  R. 
214,  followed. 

Stanior  v.  Evans,  W.  N.  Dec. 
25,  1886,  p.  210,  considered.  Me 
Doyle  v.  Henderson , 38. 


MECHANICS’  LIEN. 

Mechanic's  lien — Execution  cred- 
itor— Priority — Master's  office.  ] — 
An  execution  creditor  whose  writ  of 
ji.  fa.  lands  is  placed  in  the  sheriff’s 
hands  subsequent  to  the  registration 
of  a mechanic’s  lien,  but  prior  to  the 
institution  of  proceedings  by  action 
thereunder,  is  a subsequent  not  a 
prior  incumbrancer  to  such  lien,  not- 
withstanding that  he  is  not  made  a 
party  to  such  proceedings  within  the 
period  of  ninety  days  prescribed  by 
the  Mechanics’  Lien  Act. 

Such  a creditor  is  properly  made 
a party  in  the  Master’s  office.  Cole 
v.  Hall , 584. 

See  Parties,  6. 


MOTION  FOR  JUDGMENT. 

See  Mortgage  and  Mortgagee — 
Notice  of  Motion,  2. 

MORTGAGOR  AND  MORT- 
GAGEE. 

Mortgagor  and  mortgagee  — As- 
signment of  mortgage  to  third  person 
— 49  Vic.  ch.  20,  sec.  7 ( 0.)— Motion 


for  judgment — Mule  322 — Admis- 
sions in  affidavit  on  former  motion .] 
— The  defendant  made  two  mort- 
gages to  the  plaintiff  on  the  same 
property.  The  first  mortgage  being 
overdue,  the  plaintiff  brought  this 
action,  asking  for  sale,  payment,  and 
possession.  After  service  of  the 
writ  of  summons,  the  amount  due 
and  costs  were  tendered  by  the  de- 
fendant, and  also  an  assignment  of 
the  first  mortgage  to  a third  person, 
for  execution  by  the  plaintiff,  under 
49  Yic.  ch.  20,  sec.  7 (O.)  The 
plaintiff  refused  to  execute  this 
because  of  his  second  mortgage, 
although  he  was  willing  to  execute  a 
discharge;  and  the  defendants  moved 
for  a mandamus  to  compel  him  to 
execute  an  assignment. 

Held,  that  the  plaintiff  was 
justified,  notwithstanding  the  above 
enactment,  in  refusing  to  execute 
the  assignment. 

This  motion  having  been  dismissed 
a statement  of  claim  was  filed,  and  a 
statement  of  defence  in  which  the 
first  mortgage  was  admitted,  and  the 
tender  and  the  refusal  were  set  up. 
The  plaintiff  then  joined  issue.  There 
was  no  reference  in  the  pleadings  to 
the  second  mortgage. 

On  motion  for  judgment  under 
Rule  322  : 

Held,  that  the  admissions  in  the 
affidavit  of  the  defendant  filed  on  the 
former  motion,  could  be  used  upon 
this  motion ; and  that  in  view  of 
what  was  held  upon  the  former 
motion,  there  must  be  judgment  for 
the  plaintiff  upon  the  pleadings  and 
affidavit. 

Held,  also,'  that  a motion  under 
this  rule  is  properly  a Court  motion. 
Mogers  v.  Wilson,  322,  545. 

See  Landlord  and  Tenant,  2 — 
Solicitor  and  Client,  5 — Credi- 
tors’ Relief  Act,  1880. 
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MUNICIPAL  ELECTION. 

1.  Municipal  election — Quo  war- 
ranto— Defective  material  — State 
ment  — Recognizance  — A affidavit  — 
Amendment .] — Upon  an  application 
for  a fiat  for  the  issue  of  a summons 
in  the  nature  of  a quo  warranto  under 
the  Municipal  Act  of  1883.  to  try 
the  validity  of  the  respondent's 
election  as  a municipal  councillor, 
the  statement  of  the  relator  did  not 
shew  that  he  was  a candidate  or  an 
elector  who  voted  or  who  tendered 
his  vote  at  the  election,  as  required 
sec.  185  of  the  Act;  and  the  recog- 
nizance filed  by  the  relator  was  not 
entered  into  before  , a J udge,  or 
commissioner  for  taking  affidavits, 
nor  allowed  by  the  Judge,  in  the 
manner  pi  escribed  by  sec.  186,  nor 
was  it  conditioned  to  prosecute  the 
writ  with  effect ; and  the  affidavit 
of  the  relator  in  support  of  the 
application  did  not  set  out  fully  and 
in  detail  the  facts  and  circumstances 
alleged  in  the  statement,  as  required 
by  rule  2 of  the  Kules  of  Michael- 
mas Term,  14  Vic. 

He/d,  that  these  were  defects  in 
the  material  necessary  to  found  the 
application,  not  mere  irregularties 
which  could  be  amended  at  a later 
stage,  and  the  fat,  the  writ,  and  all 
proceedings  were  set  aside,  with 
costs.  Regina  ex  rel.  Chauncey  v. 
Billings,  404. 

2.  Municipal  corporations — Con- 
troverted election — Addition  of  new 
territory  to  city — Disqualification  of 
voters— R.  S.  0.  (1887)  ch.  184, 
secs.  84 , 89. J — Where  a city  made 
additions  t<>  its  territory,  and  thereby 
included  within  its  corporate  limits 
a portion  of  an  outlying  township  : 

Held,  that  regard  being  had  to 
the  provisions  of  the  Municipal  Act 
it.  S.  O.,  (1887),  ch.  184,  secs.  84, 


89,  persons  who,  but  for  such  action 
on  the  part  of  the  city,  would  have 
been  entitled  to  vote  in  the  town- 
ship, were  thereby  debarred  from 
voting  at  the  township  municipal 
election  next  ensuing,  notwithstand 
ing  that  the  nomination  of  candidates 
for  such  election  took  place  before 
such  addition.  Regina  ex  rel.  Tav- 
erner v.  Willson. 


NOMINAL  DAMAGES. 

See  Costs.  17. 


NOTICE  OF  MOTION. 

1.  Notice  of  motion,  grounds  of — 
Amendment .] — A notice  of  motion 
to  a Divisional  Court  against  the 
verdict  and  judgment  at  the  trial,  on 
the  ground  of  non-direction,  should 
shew  how  and  in  what  matter  there 
was  non-direction.  The  Court  may 
allow  an  amendment  of  the  notice  in 
a proper  case  ; but  it  declined  to 
assist  the  defendant  by  doing  so 
where  the  non-direction  was  not 
material  in  view  of  other  facts  and 
findings,  and  the  rule  of  law  invoked 
by  the  defendant  would  have  opera- 
ted against  a meritorious  claim  of 
the  plaintiff- 

Pfeiffer  v.  Midland  R.  W.  Co.  18 
Q.  B.  D.  243,  followed.  Furlong  v, 
Reid,  201. 

2.  Notice  of  motion  for  judgment 
— Dispensing  with  service  of — Con, 
Rule  467 — “ Sufficient  cause.” ] — 
Upon  a motion  to  the  Court  for 
judgment  on  the  statement  of  claim- 
in  default  of  defence,  the  plaintiffs 
asked  for  an  order  dispensing  with 
service  of  notice  of  the  motion  upon 
the  defendant  under  Con.  Rule  467. 
It  was  not  shewn  that  the  defendant 
could  not  be  served. 
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The  order  was  refused. 

Held , that  the  fact  that  the  de- 
fendant had  been  personally  served 
with  the  writ  of  summons  and  state- 
ment of  claim  and  had  not  appeared 
was  not  “ sufficient  cause”  within  the 
meaning  of  the  Rule.  Dominion 
Bank  v.  Doddridge , 655. 

3.  By-law — Procedure  on  motion 
to  quash — Notice  of  motion — Timef\ 
— The  proceeding  by  rule  nisi  to 
quash  a by-law  is  no  longer  in  force, 
and  the  proceeding  by  motion  is  sub- 
stituted for  it ; but  sec  322  of  the 
Municipal  Act,  R.  S.  O.  ch.  184, 
which  requires  four  days’  notice  of 
an  application  to  quash,  is  still  in 
force;  and  the  notice  of  motion  given 
in  this  case,  being  only  a two  days’ 
notice,  was  held  insufficient.  Re  Peck 
and  Township  of  A msliasburgh,  664. 

See  Affidavit —Interpleader,  1 
— Judgment  Debtor,  3. 


NOTICE  OF  TRIAL. 

1.  Counter-claim — Close  of  plead- 
ings— Notice  of  Trial — Ride  180 .] — 
The  defendants  by  counter-claim  de- 
livered a reply,  which  contained  more 
than  a mere  joinder  of  issue,  to  the 
statement  of  defence  and  counter- 
claim of  the  original  defendants.  No 
subsequent  pleading  having  been 
delivered,  the  defendants  by  counter- 
claim, after  the  lapse  of  four  days, 
served  notice  of  trial. 

Held , that  the  pleadings  were  not 
closed,  and  the  notice  of  trial  was 
therefore  irregular.  The  plaintiffs, 
by  counter-claim,  were  entitled  under 
Rule  180  to  twenty-eight  days  from 
the  delivery  of  the  defence  and 
counter-claim  in  which  to  amend. 
Garner  v.  Tune  et  al.,  280. 

93 — VOL  XII.  O.P.R. 


2.  Notice  of  trial — Service  of  before 
defence  filed — Irregularity .] — Where 
an  overdue  statement  of  defence  was 
filed  on  the  last  day  for  giving  notice 
of  trial  for  the  Assizes,  and  a joinder 
of  issue  and  jury  notice  were  filed 
by  the  plaintiff  on  the  same  day,  but 
after  the  filing  of  the  defence, 

Held,  that  the  service  of  notice  of 
trial  with  the  joinder  and  jury  notice, 
on  the  same  day,  before  the  filing  of’ 
the  defence,  was  not  an  irregularity. 
Broderick  v.  Broatch , 561. 

See  Remanet,  Counter-claim,  4. 


OFFICIAL  GUARDIAN. 

See  Lunatic,  1,  2. 


PARENT  AND  CHILD. 

See  Infant,  1,  2,  4,  5. 


PARTICULARS. 

See  Counter-claim,  1. 


PARTIES. 

1.  Company — Shareholders — Use 
of  corporate  name  in  litigation .] — A 
corporation  has  the  same  right  as  an 
individual  to  withdraw  its  name  from 
litigation  to  which  it  has  been  made 
a parly  plaintiff  but  of  which  it  does 
not  approve.  The  company  itself  is- 
the  proper  plaintiff  in  actions  for 
injury  to  the  corporate  property,  and 
such  an  action  by  shareholders  alone, 
shewing  no  reason  why  the  company 
has  not  instituted  the  proceedings,, 
cannot  be  sustained. 

But  where  the  complaint  was  that 
a majority  of  the  shareholders  had 
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obtained  possession  of  the  company’s 
name  and  the  control  of  its  affairs, 
and  were  using  it  improperly  for 
their  own  benefit,  and  causing  injury 
to  the  company’s  property  ; 

Held , that  an  action  could  be  sus- 
tained in  the  name  of  one  or  more 
shareholders,  on  behalf  of  themselves 
and  all  others,  except  the  defendants, 
against  the  company  and  the  major- 
ity of  the  shareholders.  Inter- 
national Wrecking  Co.  v.  Murphy 
et  al,  423. 

2.  Parties — Attacking  fraudulent 
conveyance — Assignee  for  creditors 
under  J/.8  Vic.  ch.  26  (0.) — Execu- 
tion creditors.] — In  an'  action  to  set 
aside  a conveyance  by  K.  to  his  wife 
as  fraudulent,  brought  by  the  as 
signee  for  the  benefit  of  creditors  of 
K.,  in  pursuance  of  the  powers  con- 
ferred upon  such  assignee  by  48  Vic. 
ch.  26,  sec.  7,  (0  ),  an  order  was 
made  adding  certain  execution  cre- 
ditors of  K.  as  parties  plaintiff,  upon 
the  motion  of  the  plaintiff,  who 
desired  that  the  action  should  not 
be  defeated,  if  in  other  litigation 
pending  it  should  be  determined  that 
the  Act  was  ultra  vires.  Ferguson 
v.  Kenny,  455. 

3.  Parties — Action  to  set  aside  con- 
veyance as  fraudulent — Grantor  a 
neceesary  party .] — Since  the  Judica- 
ture Act,  in  an  action  by  a simple 
contract  creditor,  claiming  merely  to 
set  aside  a conveyance  as  fraudulent 
against  creditors,  the  debtor  and 
grantor  is  a necessary  party  as  well 
as  the  grantee.  Gibbons  v.  Darvill  et 
al,  478. 

4.  Parties  — Mortgage  action  — 
Postponement  of  incumbrance  prior 
to  mortgage — Question  of  priority, 
how  determined.]— C.  recovered  a 
judgment  against  L.  in  1882,  and 


placed  a f.  fa.  lands  in  the  sheriff's 
hands,  which  had  ever  since  been 
regularly  renewed ; in  1883  L.  bought 
land  from  the  plaintiff,  giving  back  a 
mortgage  for  the  purchase  money. 
Under  a judgment  for  foreclosure 
recovered  upon  that  mortgage,  C. 
was  added  as  a subsequent  incum- 
brancer in  the  Master’s  office,  and 
appealed. 

Held , that  C.  was  not  properly 
added  as  a party  in  the  Master’s 
office ; that  the  plaintiff  was  only 
entitled  to  have  the  claim  to  post- 
pone the  execution  to  the  mortgage 
tried  at  the  hearing. 

But  the  plaintiff  was  allowed,  fol- 
lowing Glass  v.  Freckleton , 10  Gr. 
470,  to  set  aside  his  judgment,  add 
C.  as  a party,  and  amend  so  as  to 
raise  the  question  of  priority.  Lally 
v.  Longhurst  et  al.,  510. 

5.  Parties — Appeal — Relief  over.] 
— The  plaintiff  served  notice  of  ap- 
peal from  the  judgment  of  the  Com- 
mon Pleas  Division,  15  O.  R.  544, 
upon  both  defendants,  and  furnished 
both  with  security  for  costs  of  appeal, 
but  disclaimed  any  relief  against  the 
defendant  B.,  and  brought  him  be- 
fore the  Court  only  that  the  defen- 
dant L.  might  obtain  any  relief  over 
against  B.  that  he  might  consider 
himself  entitled  to.  No  notice  of 
setting  down  or  reasons  of  appeal 
were  served  on  B.  L.  claimed  no 
relief  against  B.  in  his  pleadings  or 
reasons  of  appeal. 

Held , that  B.  was  not  a person  a 
who  would  or  might  be  affected  by 
a reversal  of  the  decision  complained 
of,  and  there  was  no  reason  for  re- 
taining him  before  the  Court.  O'Sul- 
livan v.  Lake  et  al.,  550, 

6.  Mechanics'  liens  — One  lien 
against  two  owners — Joinder  of  par- 
ties— Summary  application  in  action.  ] 
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— Four  mechanics  worked  with  a con- 
tractor for  wages  upon  two  buildings, 
owned  by  different  persons,  and  each 
registered  a lien  for  his  services  on 
both  the  buildings,  against  the  con- 
tractor and  against  both  the  proper- 
ties on  which  they  worked  and  against 
both  the  owners,  each  lien  being  for 
the  amount  of  the  whole  wages  due 
in  respect  of  services  as  to  both  pro- 
perties. All  four  joined  in  one  action 
against  the  contractor  and  the  two 
owners  to  enforce  their  liens. 

Upon  a summary  application  by 
the  contractor,  the  mechanics’  liens 
and  writ  of  summons  were  set  aside. 
Oldfield  v.  Barbour  et  al.,  554. 

See  Costs,  3 — Examination,  4 — 
Interpleader^ — Mechanics’  lien, 
Counter-claim,  5 — Jury,  7 — Ad- 
ministration— Foreclosure. 


PARTITION. 

1.  Partition  or  sale — Dowress  as 
applicant — R.  S.  0.  chs.  55,  101.'] — 
Although  some  expressions  in  the 
Partition  Act,  R.  S.  O.  ch.  101, 
authorize  a person  entitled  to  dower 
not  assigned  to  apply  for  partition 
or  sale  of  the  lands  in  which  she  is 
interested,  yet  the  Court  may,  in  its 
discretion,  refuse  the  application  and 
leave  the  dowress  to  proceed  under 
the  Dower  Procedure  Act,  R.  S.  O. 
ch.  55,  or  otherwise,  to  have  her 
dower  assigned.  The  provisions  of 
the  two  Acts  must  be  harmonized. 

The  application  of  a dowress  for 
partition  or  sale  of  two  parcels  of 
land  owned  by  the  defendants  in 
severalty,  subject  to  the  right  of 
dower,  was  refused  where  the  defen- 
dants opposed  the  application  and 
the  proposed  proceedings  were  for 
the  benefit  of  the  applicant  only. 


Devereux  v.  Kearns , 11  P.  R. 
452,  dismissed.  Frarn  v.  Fram , 185. 

2.  Partition — Reference — Free  to 
experts — G.  0.  Chy.  24-0.] — In  the 
course  of  a reference  to  make  a par- 
tition of  lands,  a Master  appointed 
two  skilled  persons  to  examine  the 
property  and  prepare  a scheme  of 
partition,  and  on  their  evidence  he 
adopted  the  scheme  prepared. 

Held , that  the  course  adopted  by 
the  Master  was  a reasonable  one ; 
that  he  had  the  power  under  G.  O. 
Chy.  240  to  take  such  course,  and 
that  the  fees  paid  to  the  skilled  per- 
sons by  the  defendant  should  be 
taxed  to  him.  McKay  v.  Keefer , 
256. 

PARTNERSHIP. 

Prohibition  — Division  Court  — 
Judgment  summons — Partnership) — 
R.  S.  0.  ch.  51 , sec.  108 , sub-sec.  4, 
5,  6.] — After  judgment  obtained 
against  the  firm  of  P.  & Co.,  in  a 
Division  Court,  upon  service  of  sum- 
mons on  M.  P.,  who  was  in  fact  the 
only  member  of  the  firm,  an  after 
judgment  summons  was  issued  and 
served  on  R.  P.  The  Division  Court 
Judge  determined  that  R.  P.  had 
made  himself  liable  as  a partner  by 
holding  himself  out  as  such,  and  was 
bound  by  the  judgment,  and  liable  to 
be  examined  as  a judgment  debtor. 

Held , on  motion  for  prohibition, 
that  sub-secs.  4,  5,  and  6 of  sec.  108 
of  the  Division  Courts  Act,  R.  S.  O. 
ch.  5 l„are  applicable  only  to  persons 
who  are  in  truth  partners ; and  pro- 
hibition was  ordered. 

Munster  v.  Railton,  10  Q.  B.  D. 
475  ; 11  Q.  B.  D.  435  ; 10  App 
Cas.  680,  referred  to.  Re  Young  v. 
Parker  & Co .,  646. 

See  Judgment,  13 — Examination,  9. 
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PAYMENTS  INTO  COURT- 


PLEADING. 


Payment  into  Court — Withdrawal 
of  part  oj  claim — Dismissing  action 
— Costs -Rules  170,  218.]—  The 
plaintiffs  claimed  in  this  action 
$3,249,36,  “amount  of  defalcation  of 
J.”  and  90,55  for  certain  expen- 
ses connected  therewith,  in  all 
$3,339.91.  The  defendants  paid 
into  Court  $3,273,  claiming  by  their 
notice  of  payment  in,  that  it  was 
sufficient  to  satisfy  the  plaintiffs’ 
claim.  There  was  no  specific  appli- 
cation of  the  money  paid  in  to  any 
part  of  the  claim.  The  plaintifls 
did  not  deliver  a statement  of  claim, 
and,  upon  notice  of  a motion  under 
rule  203  to  dismiss  the  action  being 
served  by  the  defendants,  the  plain- 
tiffs gave  a notice  under  Rule  170 
of  withdrawal  of  the  balance  of  their 
claim. 

Held,  that  the  plaintiffs  had  no 
power  under  Rule  170  to  withdraw  ; 
the  portion  of  Rule  170  relating  to 
the  withdrawal  of  part  of  the  alleged 
cause  of  the  complaint  is  applicable 
only  where  the  part  sought  to  be 
withdrawn  can  be  severed  from  the 
rest  of  the  claim  ; and  an  order  dis- 
missing the  action  was  proper. 

Semble,  that  the  plaintiffs,  not 
having  under  Rule  218  accepted  the 
money  in  full  satisfaction  of  their 
claim,  were  liable  to  pay  the  whole 
costs  of  the  action  ; but  the  disposi- ! 
tion  of  costs  by  the  local  Judge  M ho  I 
made  the  order  m7 as  not  interfered 
with  on  appeal,  llie  Rank  of  Lon- 
don v.  The  Guarantee  Compai^y  of 
Rerih  America,  499. 


PERSONA  EESIGNATA. 

See  Arbitration,  2. 


1.  Pleading — “ Not  guilty  by  sta- 
tute"— Action  for  specific  'perform- 
ance of  contract.] — “Not  guilty  by 
statute”  cannot  be  pleaded  to  an 
action  for  specific  performance  of  a 
contract;  and  the  defence  of  “not 
guilty”  irrespective  of  statutory  au- 
thority is  not  admissible  under  the 
Judicature  Act.  Town  of  Peter- 
borough v.  Midland  R.  W.  Co.  and 
Grand  Trunk  R.  W.  Co.,  127, 

2.  Pleadings — Summary  applica- 
tion to  set  aside — Demurrer — Res 
judicata  — Counter-claim  against 
third  party.] — As  a general  rule 
pleadings  cannot  be  set  aside  on 
summary  applications  unless  so 
plainly  frivolous  or  indispensible  as 
to  invite  excision.  Where  a matter 
is  doubtful  or  difficult  it  is  better  to 
leave  the  objecting*  party  to  demur 
and  even  if  the  pleading  appears  to 
be  demurrable,  that  is  not  a sufficient 
reason  for  expunging  it  from  the 
record. 

And  where,  in  an  action  by  the 
assignee  of  C.  for  the  benefit  of  his 
creditors  under  48  Yic.  ch.  26  (O.) 
stated  to  be  brought  for  the  benefit 
of  one  of  such  ci editors,  the  F.  Bank, 
to  set  aside  a moitgage  made  to  the 
defendants,  as  fraudulent  and  pre- 
feiential,  a judgment  for  foreclosure 
of  the  mortgage  obtaim  d against  the 
plaintiff  was  pleaded  as  a bar  to  the 
action  and  a counter  claim  Mas  as- 
serted tor  payment  by  the  F.  Bank 
of  certain  moneys  alleged  to  be  due 
to  the  defendents,  a motion  to  strike 
cut  such  defence  and  counter-claim 
Mas  lefused,  and  the  plaintiff'  Mas 
left  to  demur. 

Semble,  that  the  counter  claim  M as 
not  admissible.  Glass  v.  Grant  et  al., 
480. 
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3.  Pleading — Action  for  malicious 
prosecution — Observations  of  Judge 
at  trial  of  criminal  charge  — Publi- 
cation of  charge .] — In  an  action  for 
malicious  prosecution,  a part  of  the 
statement  of  claim  setting  out  the 
observations  of  the  Judge  before 
whom  the  plaintiff  was  tried  upon 
the  criminal  charge  out  of  which  the 
action  arose,  was  struck  out ; but  a 
part  stating  damage  to  the  plaintiff 
from  publication  of  such  charge  in 
newspapers  and  otherwise  by  defen- 
dants, was  allowed  to  stand.  Mor- 
row v.  Cheyne  et  al.,  487. 

See  Judgment,  11,  12 — Counter- 
claim, 4,  5 — Indemnity — State- 
ment of  Claim. 


PRODUCTION- 

1.  Discovery — Affidavit  of  docu- 
ments— Evidence  on  motion  for  better 
affidavit — Inspection  of  documents— 
Ride  234,  0.  J.  A.] — The  plaintiff 
sought  to  compel  the  defendant  F. 
McD.  to  file  a better  affidavit  of  docu- 
ments, and  relied  upon  the  affidavit 
of  documents  of  a co-defendant  D. 
M.  McD.,  and  also  upon  an  affidavit 
of  F.  McD.,  filed  upon  an  interlocu- 
tory motion  in  the  action,  as  shew- 
ing that  she  had  in  her  possession  a 
power  of  attorney  and  statements  of 
account  which  were  not  set  out  or  in 
any  way  alluded  to  in  her  affidavit 
of  documents,  wherein  she  stated 
that  the  documents  set  out  were  the 
only  ones  in  her  possession  relating 
to  the  action.  In  the  affidavit  on 
the  interlocutory  motion  F.  McD. 
admitted  that  she  had  received  the 
power  of  attorney  and  statements  of 
account  in  question  from  D.  M. 
McD.,  but  not  that  she  had  them  at 
the  time  of  making  her  affidavit  of 
d ocuments. 


Held , reversing  the  order  of 
Wilson,  C.  J.,  in  Chambers,  that 
the  alii  davit  of  D.  M.  McD.  could 
not  be  received  to  contradict  the 
affidavit  of  documents  of  F.  McD., 
and  that  her  admissions  relied  upon 
were  not  sufficiently  explicit,  for  it 
was  not  to  be  inferred  in  the  face  of 
her  affidavit  of  documents  that  at 
the  time  of  making  it  she  still  had 
the  documents  which  were  at  one 
time  received  by  her  ; and, 

Per  Rose,  J.,  upon  a subsequent 
motion,  the  Court  having  refused  to 
order  a better  affidavit  of  documents 
an  application  under  Rule  234,  made 
upon  the  same  material,  for  inspec- 
tion of  the  documents  in  question  on 
the  former  application,  could  not 
succeed.  MacGregor  v.  McDonald ', 
81. 

2.  Discovery — Production  of  docu- 
ments — Railway  accident  — Report 
and  evidence  on  investigation .] — The 
plaintiff  in  an  action  for  damages  for 
injuries  sustained  in  a railway  acci- 
dent, sought  to  compel  the  defend- 
ants to  produce  a certain  report  of  an 
investigation  held  by  the  defendants 
immediately  after  the  accident,  and 
the  notes  of  evidence  taken  at  the 
investigation.  These  documents, 
according  to  the  evidence  of  H.,  an 
officer  of  the  defendants,  who  was  ex- 
amined for  discovery  in  the  action, 
were  not  obtained  for  the  solicitor  of 
the  defendants,  nor  for  the  purpose 
of  being  laid  before  him  for  advice, 
nor  in  view  of  any  impending  or 
threatened  litigation,  nor  after  litiga- 
tion commenced  ; but  “ for  the  pur- 
pose of  the  management  of  the  line  ; 
for  our  own  purposes  ; it  was  not  in- 
tended for  a purpose  of  this  kind  ” 
(i.  e..  for  use  in  legal  proceedings). 
In  answer  to  the  question  whether 
the  defendants’  solicitor  was  present 
at  the  investigation,  H.  said,  “No  ; 
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it  would  be  entirely  between  the  offi- 
cers of  the  company.”  The  affidavit 
of  the  solicitor  stated  that  the  infor- 
mation was  obtained  that  he  might 
advise  the  defendants  as  to  their 
liability  for  damages  arising  from 
the  accident,  and  that  it  had  been 
used  for  that  purpose  and  no  other. 
The  defendants’  affidavit  of  docu- 
ments did  not  claim  privilege  for 
these  documents,  but  denied  the 
possession  of  any  documents  relating 
to  the  matters  in  question  ; but  it 
was  admitted  that  the  affidavit  of 
documents  had  been  prepared  under 
misapprehension  of  the  facts,  and 
that  these  documents  were  in  the 
possession  of  the  defendants. 

Held , that  the  Court  need  not 
under  these  circumstances  consider 
whether  the  examination  of  H.  could 
be  received  to  contradict  the  affidavit 
of  documents,  but  should  look  at  the 
matter  as  if  the  documents  had  been 
set  out  and  privilege  claimed  for 
them  ; and  that  upon  the  statements 
of  H.  and  the  solicitor,  the  docu- 
mentswere  not  privileged  and  should 
be  produced. 

Wheeler  v.  Le  Mar  chant,  17  Ch.  D. 
675,  and  Westinghouse  v.  Midland 
R.  W.  Co.,  48  L.  T.  Rep.  N.  S.  462, 
followed.  Betts  v.  Grand  Trunk 
Railway  Company , 86,634. 

See  Examination,  1,  3,  4,  5,  9, 
10 — Interpleader,  1 — Winding 

UP  PROCEEDINGS,  2. 


PROHIBITION. 

1.  Prohibition — Division  Court — 
Corporation — Question  of  fact.] — 
Motion  for  prohibition  to  a Division 
Court  on  the  ground  that  the  Wes- 
tern Fair  Association  did  not  exist 
in  fact  or  in  law,  and  could  have  no 
title  to  the  Grand  Stand  in  dispute, 


[VOL- 

and  therefore  the  Court  had  no  jur- 
isdiction to  enforce  the  judgment  in 
the  suit. 

Held , that  the  question  of  corpor- 
ation or  no  corporation  was  one  of 
fact,  and  that  the  decision  thereon 
was  not  reviewable  in  prohibition. 
Re  The  Western  Fair  Association  v. 
Hutchinson , 40. 

2.  Prohibition — Division  Court — 
Attaxhments  of  debts — R.  S.  0.  ch. 
If7,  sec.  125 — “ Employee  ” — Medical 
health  officer .] — The  defendant  was 
the  medical  health  officer  of  the  city 
of  London,  and  his  monthly  salary 
as  such  was  attached  in  the  hands  of 
the  city  corporation,  in  a Division 
Court  action.  It  was  claimed  by 
the  defendant  that  $25  of  the  amount 
due  him  was  exempt  from  attach- 
ment under  R.  S.  O.  ch.  47,  sec.  125. 
No  facts  were  in  dispute,  and  the- 
Division  Court  Judge  determined,  as 
a matter  of  law,  upon  the  construc- 
tion of  the  above  section,  and  of  the 
Public  Health  Act,  1884,  and  amend- 
ing Acts,  the  Municipal  Act,  1883, 
sec.  281,  and  a by-law  of  the  city  of 
London,  that  the  defendant’s  salary 
was  not  so  exempt. 

Held , by  Rose,  J.,  in  Chambers, 
that  the  decision  of  the  Judge  could 
be  reviewed  upon  a motion  for  pro- 
hibition, and  that  he  had  determined 
wrongly. 

Held,  by  a Divisional  Court,  Wil- 
son, C.  J.,  dissenting,  that  the  de- 
fendant was  not  an  employee  within 
the  meaning  of  R.  S.  O.  clb  47,  sec. 
125,  and  that  it  was  therefore  rightly 
determined  that  his  salary  was  not 
exempt.  Re  Macfie  v.  Hutchison — 
City  of  London,  Garnishees , 167. 

3.  Prohibition — Division  Court — 
Matter  of  Practice.] — A motion  for 
prohibition  to  a Division  Court  on 
the  grouud  that  the  action  was  re- 
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vived  by  the  administrator  of  the 
plaintiff  without  serving  a summons 
or  notice  on  the  defendant,  as  re- 
quired by  the  Division  Court  rules, 
was  refused,  the  irregularity  com- 
plained of  being  a mere  matter  of 
practice,  and  therefore  not  review- 
able  in  prohibition.  Re  McKay  v. 
Palmer , 219. 

4.  Prohibition — Division  Court 
— Notice  disputing  jurisdiction — 
Ascertainment  of  amount .] — Held , 
doubting  but  following  Re  Knight 
v.  Medora,  14  A.  It.  112,  and  Re 
Mead  v.  Creary , 31  C.  P.  1,  that 
the  operation  of  sec.  14  of  the  divi- 
sion Courts  Act,  1880,  is  restricted 
to  cases  within  the  general  jurisdic- 
tion of  the  Division  Courts,  and  the 
absence  of  a notice  under  that  sec- 
tion disputing  the  jurisdiction  can- 
not give  jurisdiction  where  the 
amount  claimed  is  beyond  the  com- 
petence of  a Division  Court. 

But  where  a cheque  was  given  to 
the  defendant  by  the  plaintiff  as  a 
loan  of  the  money  represented  by  it : 

Held , that  the  endorsement  of 
the  signature  of  the  defendant  on 
the  cheque  which  was  payable  to  his 
order,  was  a sufficient  ascertainment 
of  the  amount  of  the  plaintiff’s 
claim  by  the  signature  of  the  defen- 
dant to  satisfy  sec.  54  of  B.  S.  O. 
(1877)  ch.  47,  as  amended  by  sec.  2 
of  43  Yic.  ch.  8 (O.),  and  to  give  a 
division  Court  iurisdiction  where  the 
amount  claimed  without  ascertain- 
ment would  have  been  beyond  its 
competence. 

Kinsey  v.  Roche , 8 P.  B.  515, 
overruled ; and  Wiltsie  v.  Ward,  8 

A.  B.  549,  Forfar  v.  Climie,  10  P. 

B.  90,  specially  referred  to. 

Cushman  v.  Reid,  20  C.  P.  147, 

distinguished.  Re  Graham  v.  Tom- 
linson, 367. 


5.  Prohibition — Division  Court — 
Judgment  against  garnishee — Proof 
of  amount  due — 49  Vic.  ch.  15,  sec. 
12 — Money  paid  into  Court.'] — Held,. 
reversing  the  decision  of  Street,  J. , 
in  Chambers,  that  the  Judge  of  a 
Division  Court  has  no  jurisdiction 
to  give  judgment  against  a garnishee 
without  proof  of  the  amount  owing 
by  the  garnishee  to  the  judgment 
debtor,  and  for  such  a cause  prohi- 
bition will  lie. 

There  is  nothing  in  the  sub-sec- 
tion substituted  by  49  Yic.  ch.  15, 
sec.  12,  for  B.  S.  O.  (1877)  ch,  47, 
sec.  136,  sub-sec.  2,  which  repeals  the 
condition  precedent  in  section  132  to 
the  Judge’s  giving  judgment  against 
the  garnishers. 

Held,  also,  that,  if  necessary,  the 
writ  of  prohibition  should  go  to  com- 
pel the  re-payment  to  the  garnishee 
of  money  paid  by  him  into  the  Divi- 
sion Court.  Re  J ohnson  v.  Therrien 
Cadieux,  garnishee,  442. 

6.  Prohibition — Division  Court — 
Married  woman — Examination  and 
committal  as  judgment  debtor — In- 
dorsement on  judgment  summons.] — 
A judgment  against  a married  woman 
by  virtue  of  the  Married  Women’s 
Property  Act  creates  no  general  per- 
sonal liability,  but  merely  charges 
her  separate  estate  ; and  the  provis- 
ions of  sec.  117  of  the  Division 
Courts  Acts,  B.  S.  O.  (1877)  ch.  47, 
as  amended  by  43  Yic.  ch.  8,  touch- 
ing the  examination  of  judgment 
debtors,  are  not  applicable  to  a mar- 
ried woman  against  whom  judgment 
has  been  obtained  in  the  Division 
Court,  and,  even  if  liable  to  be  ex- 
amined, such  a person  is  not  liable 
to  be  committed  to  goal  under  sec. 
182. 

Metropolitan  L.  & S.  Co.  v.  Marar 
8 P.  B.  355,  distinguished. 

A creditor’s  rights  against  a mar- 
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ried  woman  debtor  are  determined 
by  the  statute  at  the  time  the  debt 
is  contracted;  and  cannot  be  enlarged 
by  the  debtor  subsequently  becom- 
ing a widow. 

Held , also,  following  Regina  v. 
The  Judge  of  the  Brompton  County 
Court , 18  Q.  B.  D.  213,  that  the 
Judge’s  endorsement  on  the  judgment 
summons  was  the  order  upon  such 
summons;  and  that  a subsequent 
order  was  illegal  Re  McLeud  v. 
Emigh,  450. 

7.  Prohibition — Division  Court — 
Co-defendant  out  of  jurisdiction  — 
Taking  chances  at  trial — Delay  in 
moving .] — T. , one  of  the  defendadts 
in  a Division  Court  action,  resided 
out  of  Ontario,  and  process  was 
served  substitutionally  upon  him. 
L.,  the  other  defendant,  objected 
that,  the  Court  had  no  jurisdiction 
by  reason  of  l”s  absence  from  the 
Province.  No  written  notice  of 
this  objection  was  given  before  the 
trial,  there  was  a conflict  of  evidence 
as  to  whether  it  was  taken  at  the  trial, 
and  the  suit  was  defended  on  a differ- 
ent ground.  The  trial  was  on  the 
13th  January,  1888,  when  judgment 
went  for  the  plaintiff  for  more  than 
$100  ; a new  trial  was  moved  for  by 
L.,  and  was  refused  on  the  23rd 
February,  1888;  execution  then 
issued,  under  which  goods  of  L. 
were  seized,  and  became  the  subject 
of  an  interpleader.  L.  did  not  ap- 
peal, but  on  the  16th  of  May,  1888, 
moved  for  prohibition. 

Held , that  L.  having  taken  his 
chances  at  the  trial  and  not  having 
appealed,  nor  sufficiently  accounted 
for  his  delay  in  moving,  the 
discretion  of  the  Court  should 
not  be  exercised  in  his  favour.  Re 
Soules  v.  Little  et  al,,  533. 

See  Costs,  22 — Partnership. 


POSSESSING  TITLE, 

See  Vendor  and  Purchaser,  1. 


QUASHING  BY-LAW. 

See  Notice  of  Motion. 


QUIETING  TITLES. 

Quieting  titles — Advertisement  — 
Irregularity — Waiver.]  — Where  the 
advertisement  in  a Quieting  Titles 
proceeding  was  posted  at  another 
Court  House  than  that  required  by 
G.  O.  Chy.  904  ; 

Held,  that  the  irregularity  might 
be  waived  under  R.  S.  O.  (1887)  ch. 
113,  secs.  45,  46.  Re  Haris,  430. 


RAILWAY. 

1.  Railway  company — Notice  of 
expropriation — Desist menti\  — A rail- 
way company  at  different  times  served 
H.  with  three  several  notices  under 
the  Dominion  Railway  Act,  stating 
that  portions  of  land  owned  by  him 
were  required  by  the  comyany’s  line. 
To  each  of  the  first  two  notices  H. 
replied  by  a notice  appointing  an 
arbitrator,  but  stating  such  appoint- 
ment to  be  expressly  without  preju- 
dice to  his  right  tq  insist  that  the 
company  had  no  right  to  take  any 
part  of  his  land.  The  company 
served  successive  notices  of  desist- 
inent  from  all  their  three  notices, 
and  H.  gave  notice  that  he  objected 
to  the  third  notice  of  desistment, 
and  claimed  that  the  company  had 
no  right  to  desist  from  their  third 
notice  of  expropriation. 

Held,  that  the  company  had  not 
exhausted  their  powers  of  desistment, 
but  had  the  light  to  desist  from  their 
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third  notice.  H.  could  not  be  allowed 
to  complain  of  the  abandonment  by 
the  company  of  proceedings  to  com- 
pel him  to  sell  his  land  to  them  when 
he  had  notified  them  at  every  oppor- 
tunity that  he  intended  to  contest 
their  to  compel  him  to  do  so  ; after 
they  had  acted  upon  his  expressed 
intention  and  abandoned  the  notice 
to  which  he  objected,  it  was  too  late 
for  him  to  endeavour  to  insist  upon 
its  validity. 

Grierson  v.  Cheshire  Lines’  Com- 
mittee,, L.  It.  19  Eq.  83,  referred  to. 
Re  Hooper  and  the  Erie  and  Huron 
R.  W.  Co .,  408. 

2.  Railway  Company — Expropri- 
ation of  land  — Notice — Time — 51 
Vic.  ch.  29,  sec.  161/.,  (Z>).] — In  the 
computation  of  the  ten  days  previous 
■notice  necessary  to  be  given  under 
-51  Yic.  ch.  29,  sec.  164,  (D.)  to  ob- 
tain a warrant  for  the  possession  of 
land  by  a railway  company,  the  day 
-of  the  service  of  the  notice  and  the 
.day  of  the  return  must  both  be  ex- 
cluded. Re  Ontario  Tanners’  Sup- 
plies Company  and  Ontario  and 
Quebec  R.  W.  Co.,  563 


RECEIVER. 

Receiver  by  way  of  equitable  execu- 
tion— Motion  for  in  Court  or  Cham- 
bers— Costs — 0.  J.  Act , sec.  17,  sub- 
sec. 8,  Ride  399 — Amount  of  judg- 
ment— Other  remedies .] — A motion 
for  the  appointment  of  a receiver  by 
way  of  equitable  execution  is  pro- 
perly made  in  Court,  notwithstanding 
the  language  of  the  0.  J.  Act,  sec. 
17,  sub-sec.  8,  and  Rule  399,  and 
the  applicant  will  not  be  restricted 
to  the  costs  of  a Chambers  motion. 

A judgment  for  $212.60  is  not  too 
.small  to  justify  the  judgment  creditor 
.in  moving  for  a receiver. 

94 — VOL  XII.  O.P.R, 


It  is  no  answer  to  such  a motion 
that  the  judgment  creditor  could 
probably  make  the  amount  of  his 
judgment  out  of  the  defendants  by 
the  sale  under  common  law  process 
of  other  property  of  the  defendant 
than  that  sought  to  be  reached  by 
the  appointment  of  a receiver.  Kin- 
caid v.  Kincaid,  462. 


REFEREE. 

1 . Referee — Report — Effect  of- — 
Reasonable  and  probable  cause — Evi- 
dence.] — The  report  of  a referee  is 
equivalent  to  the  verdict  of  a jury. 
It  should  state  the  referee’s  conclu- 
sions ; and  he  need  not  give  the 
reasons  for  his  findings. 

The  referee,  who  was  a barrister, 
found  that  there  was  a want  of 
reasonable  and  probable  cause  for 
the  defendant  proceeding  criminally 
against  the  plaintiff.  It  was  objected 
that  it  was  a finding  of  law  and  not 
not  of  fact. 

Held,  that  this  was  equivalent  to 
a verdict  for  the  plaintiff  rendered 
by  a jury  under  instruction  by  a 
judge  or  what  would  be  evidence  of 
want  of  reasonable  and  probable 
cause  ; and  on  the  evidence  the  find- 
ings could  not  be  interfered  with. 
Fawcett  v.  Winters,  232. 

2.  Reference — Sec.  1/7,  0.  J.  A. — 
Actions  on  fire  insurance  policies — 
Accounts — Other  issues!] — Where  in 
actions  upon  fire  insurance  policies 
the  questions  in  issue  between  the 
parties  were  not  confined  to  matters 
of  mere  account,  but  the  defendants 
disputed  coheir  liability,  and  issues  of 
fraud,  misrepresentation,  and  con- 
cealment of  facts  were  raised  upon 
the  pleadings. 

Held,  that  an  order  referring  all 
the  issues  in  the  actions  to  a referee 
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for  enquiry  and  report  was  im- 1 
properly  made,  and  that  the  plaintiff 
was  entitled  to  have  a trial  in  the 
ordinary  way.  Clarry  v.  British 
America  Assurance  Co.,  357. 

3.  Reference — C.  L.  P.  Act,  sec. 
197 — Powers  of  Local  Master — Ab- 
sconding Debtors  Act , secs.  8,  9.~\  — 
Local  Masters  have  no  greater  pow- 
ers in  matters  coming  before  them 
in  Chambers  under  the  jurisdiction 
given  them  by  the  Ontario  Judica- 
ture Act  and  48  Yic.  ch.  13,  sec,  21 
(O.),  than  those  conferred  upon  the 
Master  in  chambers,  and  from  these 
powers  the  power  of  referring  causes 
under  the  Common  Law  Procedure 
Act  is  excepted.  A Local  Master 
has,  therefore,  no  power  to  make  an 
order  to  proceed  against  an  abscond- 
ing debtor,  upon  default,  after  ser- 
vice of  the  writ  of  attachment,  where 
such  order  contains  a clause  directing 
a reference  under  sec.  197  of  the 
Common  Law  Procedure  Act.  It  is 
intended  by  secs.  8 and  9 of  the  Ab- 
sconding Debtors  Act  that  only  one 
order  shall  be  made  under  which  the 
plaintiff  may  proceed  to  judgment, 
and,  therefore,  an  order  of  reference 
is  necessary  the  order  to  proceed 
must  be  made  by  a Judge  who  has 
jurisdiction  to  refer  causes. 

The  expression  “ the  referring  of 
causes  under  the  Common  Law  Pro- 
cedure Act”  is  not  restricted  to 
causes  which  have  been  begun  by 
writ  of  summons.  Bank  of  Hamilton 
v.  Baine,  418. 


REMANET. 

Notice  of  trial — Remanet.  J-Where 
a case  has  been  made  a remanet  at 
the  Assizes,  a notice  of  trial  for  the 
Chancery  Division  Sittings  is  irregu- 
lar. Wardetal.v.  Jackson , 


RENEWAL  OF  WRIT. 

See  Writ  of  Assistance. 


RENT. 

See  Landlord  and  Tenant. 


REPLEVIN. 

Writ  of  replevin — Direction  of  to 
sheriff  who  was  also  liquidator  of 
plaintiffs — Irregularity  — Waiver — 
R.  S.'O.  (1877)  ch , 53,  sec.  9.}— 
In  a replevin  action  the  writ  was 
directed  to  a sheriff  who  was  the 
sole  liquidator  of  the  plaintiffs,  and 
as  such  instituted  the  action. 

Held,  that  this  was  at  most  an 
irregularity,  and  it  was  too  late  for 
the  defendant  to  raise  the  objection 
after  appearance. 

E.  S.  O.  (1877)  ch.  53,  sec.  9r 
applies  to  the  case  of  an  application 
on  the  merits,  and  not  for  irregular- 
ity only. 

Quoere,  whether,  if  the  objection 
had  been  taken  in  time,  it  should 
have  prevailed,  having  regard  to  the 
kind  of  duty  the  sheriff  has  to  per- 
form in  executing  a writ  of  replevin 
and  to  the  position  of  the  liquidator 
as  a mere  officer  under  the  Act. 
Alpha  Oil  Co.  v.  Donnelly , 515. 


REPLY. 

See  Counter-Claim. 


REPORT. 

Report — Confirmation  — Order — * 
Consent .] — Unless  by  consent,  a 
report  cannot  be  confirmed  until 


See  Notice  of  Trial. 
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after  the  lapse  of  the  time  limited 
by  Con.  Rule  848. 

It  is  an  undesirable  practice  for  an 
officer  to  make  an  order  confirming 
his  own  report.  Patterson  v.  Gil- 
bert, 652. 

See  Referee,  1. 


RES  JUDICATA. 

a See  Winding-up  Proceedings. 


RULING  OF  MASTER. 

See  Appeal  14. 


RULE  NISI. 

See  Notice  of  Motion,  3. 


SALE  OF  LAND. 

See  Vendor  and  Purchaser,  2 — 
Creditors  Relief  Act,  1880. 


SECURITY  FOR  DAMAGES. 

See  Landlord  and  Tenant,  2. 


SECURITY  FOR  COSTS. 

See  Costs  and  Security  for  Costs. 


SERVICE. 

See  Examination,  1,  13,  15 — In- 
fant, 3 — Writ  of  Summons,  Arrest, 
3 — Notice  of  Motion,  2. 


SETTLEMENT  OF  ACTION. 

See  Solicitor  and  Client,  4,  6,  8. 


SET-OFF. 

See  Costs,  5,  9,  25. 


SHERIFF’S  FEES- 

See  Interpleader,  3,  4. 


SLANDER. 

See  Counter-Claim,  2. 


SOLICITOR. 

See  Costs,  3L 


SOLICITOR  AND  CLIENT. 

1.  Solicitor  and  client — Delivery 
of  bill  of  costs — Offer  by  solicitor — 
Taxation.] — Where  a solicitor  has 
offered  to  take  in  full  settlement  less 
than  the  amount  of  a bill  of  costs  as 
rendered,  and  has  made  the  offer  in 
a manner  unequivocal  and  binding 
upon  him,  then  and  not  otherwise  he 
is  to  be  allowed  the  benefit  of  the 
offer  upon  taxation  if  the  client 
reject  it  and  proceed  to  tax  the  bill. 

Re  Freeman  et  al .,  1 Ch.  Chamb. 
R.  102,  and  Re  Carthew  and  Re  Pauli , 
27  Ch. , D.  485,  considered  and  ex- 
plained. 

And  where  the  offer  to  make  a 
reduction  in  the  bill  was  not  upon 
the  face  of  it,  nor  in  any  letter 
accompanying  it,  but  was  made  ver- 
bally and  in  the  course  of  a conver 
sation  on  the  subject  after  the  de- 
livery of  the  bill, 
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Held,  that  the  offer  was  not  of  an 
'•unequivocal  character  made  so  as  to 
be  binding  upon  the  solicitor,  but 
left  him  free  when  it  was  not  ac- 
cepted to  claim  all  he  could  get  upon 
a taxation,  and  he  was  therefore  not 
entitled  to  the  benefit  of  it.  Re 
Allison  et  al. , Solicitors,  6. 

2.  Action  begun  without  authority 
— Dismissal  — Costs  — Procedure 
after  judgment  — Creditors .]  — An 
•action  was  brought  on  behalf  of  the 
plaintiffs  and  all  other  creditors  of 
Y.  to  obtain  from  the  defendant,  the 
assignee  of  V.  for  the  benefit  of 
creditors,  an  account  of  all  moneys 
received  by  him  from'  the  estate  of 
V.,  and  for  payment  of  what  might 
be  found  due.  Judgment  was  pro- 
nounced in  favour  of  the  plaintiffs, 
directing  a reference  to  take  the  ac- 
counts and  reserving  further  direc- 
tions and  costs.  The  judgment  was 
not  issued,  arid  after  it  was  pro- 
nounced the  defendant  and  the 
plaintiffs’  solicitor  both  died.  The 
executrix  of  the  defendant  obtained 
from  a local  Judge  a summons  to 
compel  the  plaintiffs  to  revive  the 
action,  or  to  dismiss  it  with  costs. 
On  the  return  of  the  summons,  coun- 
sel for  the  plaintiffs  stated  that  they 
would  consent  to  an  order  dismissing 
the  action  without  costs,  but  if  that 
were  not  agreed  to,  that  they  desired 
an  enlargement  to  shew  that  the 
plaintiffs  had  never  authorized  the 
bringing  of  the  action  and  that  they 
had  no  knowledge  of  it  until  the  ser- 
vice upon  them  of  the  summons  now 
in  question.  The  local  J udge,  how- 
eve^  made  an  order  dismissing  the 
action  with  costs. 

Held , on  appeal,  that  the  looal 
Judge  would  have  been  justified  in 
dismissing  the  action  without  cost  if 
it  had  been  shewn  • to  him  that  it 
was  brought  without  the  authority 


of  the  plaintiffs,  and  that  he  should 
granted  an  enlargement  for  that  pur- 
pose, and  if  he  had  after  the  enlarge- 
ment been  satisfied  of  the  truth  of 
the  plaintiffs’  statements,  he  should 
have  discharged  the  summons  ; for  a 
party  should  not  be  required  against 
his  will  to  continue  in  his  name  an 
action  which  he  never  authorized  to 
be  begun. 

The  old  Chancery  rule  that  an 
action  can  be  dismissed,  on  the  ap- 
plication of  a plaintiff  who  has  not 
authorized  his  name  to  be  used,  only 
on  payment  of  costs,  is  not  now  in 
force,  but  the  plaintiff  is  now  enti- 
tled to  an  order  to  stay  the  proceed- 
ings without  payment  of  costs. 

Reynolds  v.  Howell , L.  R,  8 Q.  B. 
398,  and  Nurse  v.  Durnford , 13  Ch. 
D.  764,  followed. 

Held,  also,  that  an  action  of  this 
kind  should  not  have  been  dismissed 
after  judgment  pronounced,  for  the 
creditors  other  than  the  plaintiffs 
should  not  have  been  deprived  of  the 
benefit  of  the  judgment.  McKay  et 
al.  v.  MacFarlane , 149. 

3.  Solicitor  and  client — Order  for 
taxation — Taxing  officer , powers  of 
— Order  for  payment  over.] — Under 
the  common  order  for  taxation  of  a 
solicitor’s  bill  of  costs,  Form  136, 
O.  J.  A.,  a taxing  officer  has  power 
to  investigate  and  dispose  of  ques- 
tions of  carelessness,  impropriety, 
and  negligence  in  the  conduct  of  the 
business  to  which  the  bill  relates  ; 
and  the  officer’s  certificate  is  conclu- 
sive as  to  all  matters  within  his  juris- 
diction. 

Where,  therefore,  after  action 
brought  upon  a bill  of*  costs  there 
has  been  a taxation  under  such  an 
order,  there  is  an  end  to  litigation, 
and  it  only  remains  to  enforce  pay- 
ment of  what  has  been  found  due, 
which  may  be  done  upon  a subse- 
quent application  by  the  solicitor. 
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The  original  order  for  taxation 
may  reserve  questions  of  retainer 
and  negligence  in  a proper  case,  but 
if  it  does  not  the  client  should  not 
be  allowed  a double  chance  of  defeat- 
ing the  solicitor’s  claim,  by  proceed- 
ing to  defend  the  action  after  the 
conclusion  of  the  taxation. 

Re  Clark,  9 P.  R.  337,  and  Mc- 
Donald v.  Riper , 10  P.  R.  586,  dis- 
tinguished. Re  Millar , a Solicitor, 
155. 

4.  Action — Settlement — Rowers  of 
solicitor .] — The  order  of  the  Master 
in  Chambers  (9  P R.  220)  staying 
proceedings  on  the  ground  that  the 
action  had  been  settled  by  the  plain- 
tiff’s solicitor,  was  reversed  because 
the  evidence  shewed  that  the  settle- 
ment was  a provisional  one,  and  that 
the  plaintiff  himself  had  not  adopted 
it.  McDonald  v.  Field,  213. 

5.  Solicitor — Delivery  of  bill  to 
third  party  — Right  to  taxation — 
Prcecipe  order. ] — Upon  the  applica- 
tion of  a mortgagor  the  mortgagees’ 
solicitor  was  ordered,  by  a County 
Judge,  to  deliver  to  the  applicant  a 
copy  of  the  bill  of  costs  of  a sale 
under  the  power  in  the  mortgage ; 
and  the  bill  was  delivered  pursuant 
to  the  order. 

Held,  that  although  the  delivery 
was,  under  sec.  45  of  the  Attorneys’ 
Act,  to  be  regarded  as  for  the  pur- 
poses of  a reference  to  taxation,  yet 
the  person  so  obtaining  the  copy  of 
the  bill  had  not  necessarily  the  right 
to  tax  the  bill ; and  a prcecipe  order 
for  taxation  was  set  aside,  where  at 
the  time  of  making  it  there  were  two 
matters  in  dispute,  viz.,  whether 
payment  as  such  had  been  made  by 
the  mortgagees  to  the  solicitor,  and 
whether  the  mortgagees  had  pre- 
cluded themselves  from  the  right  to 
tax  the  bill.  Re  Mojfatt,  a Solicitor , 
240. 


6.  Settlement  of  action — Powers 
of solicitor — Instructions  from  client.  ] 
— After  the  trial  of  an  action  had 
been  postponed  at  the  assizes  and  the 
defendant  had  left  the  assize  town, 
his  solicitor  and  counsel  effected  a 
settlement  with  the  plaintiff,  which 
was  given  effect  to  by  the  entry  of 
a verdict  and  judgment  by  consent. 
The  solicitor  admitted  that  he  was 
not  instructed,  but  relied  on  his 
client  adopting  the  settlement,  which 
was  in  the  solicitor’s  opinion  a fav- 
ourable one.  The  client  said  that 
he  had  instructed  the  solicitor  not  to 
settle  in  the  way  he  did. 

Held,  that  the  defendant  was  en- 
titled to  have  the  verdict  and  judg- 
ment set  aside  and  a new  trial,  on  pay- 
ment of  costs.  Watt  v.  Clark,  359, 

7.  Solicitor  and;  client — Reference 
to  taxation  at  solicitor’s  instance  — 
Order  for  payment — Costs  of  refer- 
ence?^— A solicitor  who  has  obtained 
an  order  for  taxation  of  his  bill  of 
costs  against  his  client,  and  taxed  his 
bill  under  it,  is  not  ei. titled  to  a sum- 
mary order  for  payment  of  the 
amount  found  due.  Where  the 
client  obtains  the  order  for  taxation 
he  thereby  submits  himself  to  the 
summary  jurisdiction  of  the  Court, 
and  should  be  ordered  to  pay  the 
amount  found  to  be  due  to  the 
solicitor. 

Semble,  also,  that  the  order  for 
taxation  under  Rule  443  should,  un- 
der the  authority  of  sub-sec.  (d.)  of 
that  rule,  where  it  is  made  upon  the 
clien  ^application,  contain  an  order 
for  the  payment  by  him  of  the 
amount  to  he  found  due  upon  the 
reference,  but  when  it  is  made'  upon 
the  solicitor’s  application,  should  con- 
tain no  such  order.  The  solicitor 
should  be  entitled  to  add  the  costs 
of  the  reference  to  his  claim  only  in 
the  event  of  the  client  appearing 
upon  the  reference. 
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Miller  v.  Cline. , 12  P.  R.  155,  dis- 
tinguished. 

In  re  liar  court,  32  Sol.  J.  92, 
followed,  tie  Washington,  a Solici- 
tor, 386. 

8.  Solicitor  and  Client — Author- 
ity of  solicitor  to  settle — Variation 
of  interpleader  order,] — A solicitor 
retained  to  collect  a debt  is  not  en- 
titled to  interplead  without  a further 
retainer  for  that  purpose,  but  being 
so  retained  he  has  the  ordinary  rights 
of  solicitors  as  in  other  contested 
cases. 

And  where  solicitors  properly 
representing  the  claimant  and  the 
execution  creditors  in  an  interpleader 
made  an  arrangement  by  which  $441 
of  the  claim  made  and  provided  for 
in  the  interpleader  order  was  aban- 
doned, and  the  sheriff,  by  the  direc- 
tion and  consent  of  both  the  solici- 
tors, in  good  faith  distributed  $441 
among  the  creditors  entitled,  and  paid 
only  the  balance  into  Court,  instead 
of  the  whole  proceeds  of  the  sale,  as 
directed  by  the  interpleader  order, 
which  was  not  amended  : 

Held , that  the  solicitors  had  au- 
thority to  make  such  a variation  of 
the  Oxder,  and  the  sheriff  was  justi- 
fied in  acting  upon  it ; and  it  made  no 
difference  that  the  interpleader  order 
was  a consent  order,  for  it  was  an 
interlocutory  order,  and  the  vari- 
ation did  not  affect  third  parties. 
Hackett  v.  Bible,  482. 

See  Taxing  Officer — Costs,  32. 


SOLICITOR’S  LIEN. 

See  Costs,  9. 


SPECIAL  EXAMINER. 

See  Examination,  5,  15. 
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SPECIFIC  PERFORMANCE. 

See  Vendor  and  Purchaser,  3. 


STATUTES. 

Absconding  Debtors  Act,  R.  S.  0.  ch. 

68,  secs.  8,  9 418. 

See  Referee. 

Administration  of  Justice  Act,  1873 

622. 

See  Jury,  7. 


Attorneys  Act,  sec.  45 240. 

See  Solicitor  and  Client,  5. 

Canada  Temperance  Act 142. 

See  Conviction,  2. 


Canada  Temperance  Act,  sec.  106.  .316 
See  Information. 

C.  L.  P.  Act,  sec.  197 418. 

See  Referee,  3. 

C.  L.  P.  Act,  sec.  255. . . .48,  198,  380. 
See  Jury,  1,  4,  1. 


C.  L.  P.  Act,  sec.  257 

tfeeJuRY,  2,  6. 

.62,  469. 

(j.  L.  P.  Act,  sec.  258 

See  Jury,  2. 

62. 

Creditors  Relief  Act, 362. 

See  Creditors  Relief  Act  1880. 

Creditors  Relief  Act  1880.  sec. 
See  Interpleader,  2. 

5.... 93. 

Division  Courts  Act  1S80,  sec. 
See  Prohibition  4. 

14.  367. 

Dominion  Railway  Act 

See  Railway,  1. 

408. 

Ejectment  Act,  secs.  65,  66 

234. 

See  Landlord  and  Tenant,  2. 

O.  J.  A.,  sec.  17  8.  s.  8 . . . . . .462,  485. 
See  Receiver,  Mandamus,  1. 

0.  J.  A.,  sec.  25 

See  Appeal,  2. 
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O.  J.  A.,  sec.  45  324. 

See  Jury,  5. 

O.  J.  A.,  sec.  47 357. 

See  Referee,  2. 

R.  S.  <?.,  ch.  43,  sec.  87 373. 

See  Conviction,  3. 

R.  S.  C.,  ch.  43,  sec.  108 259. 

See  Appeal,  9. 


R.  S.  G.,  ch.  109,  sec.  8,  s.s.  28. . . .294. 
See  Arbitration  and  Award,  2. 

R.  S.  C.,  ch.  109,  sec.  8,  s.s.  22,  23 

282,  327. 

See  Costs,  13. 

R.  S.  C.,  ch.  135,  sec.  46 472. 

See  Costs,  18. 

R.  S.  C.,  ch.  157,  sec.  8,  (f) 411. 


See  Conviction,  4. 

R.  S.  C.,  ch.  176,  sec.  24 642. 

JSee  Conviction,  5. 

R.  S.  C.,  ch.  178,  sec.  87 316. 

See  Information. 

R.  S.  C.,  ch.  178 259. 

See  Appeal,  9. 

R.  S.  O.,  ch.  38,  sec.  27 361. 

See  Appeal,  12. 

R.  S.  O.,  ch.  47,  sec.  54 367. 

See  Prohibition,  4. 

R.  S.  0.,  ch.  47,  sec.  125 167. 

See  Prohibition,  2. 

R.  S.  O.,  ch.  50,  sec.  346. 44. 

See  Costs,  5. 


R.  S.  0.,  (1877)  ch.  53,  sec.  9. . . .515. 
See  Replevin. 

R.  S.  O.,  ch.  55 185. 

See  Partition,  1. 


R.  S.  0.,  (1877)  ch.  66.  sec.  2 518. 

See  Attachment,  5. 

R.  S.  0.,  (1877)  ch.  67,  sec.  5 366. 

See  Arrest,  1. 

R.  S.  0.,  ch.  70,  sec.  6 2. 

See  Habeas  Corpus. 

R.  S.  0.,  ch.  66,  sec.  72 297. 

See  Attachment,  2. 

R.  S.  0.,  ch.  72,  sec.  6 98 

See  Justice  of  the  Peace. 

R.  S.  0.,  ch.  101 185. 

See  Partition,  1. 

R.  S.  0.,  ch.  136,  sec.  2-6 12. 

See  Landlord  and  Tenant,  1. 

R.  S.  0.,  ch.  137,  sec.  1 659. 

See  Infant,  5. 

R.  S.  0.,  ch.  180,  secs.  56,  59 77. 

See  Appeal,  5. 


R.  S.  O.,  (1887)  ch.  44,  sec,  32. . . .615. 
See  Lunatic,  2, 

R.  S.  O..  (1887)  ch.  45,  sec.  44. . . .622. 
See  Jury,  7. 

R.  S.  0.,  (1887)  ch.  47,  sec.  29,  41 . .506. 
See  Judgment,  9. 

R.  S.  0.,  (1887)  ch.  47,  sec.  117. . . .450. 
See  Prohibition,  6. 

R.  S.  0.,  (1887)  ch.  47,  sec.  136,  s.  s.  2 

442. 

See  Prohibition,  5. 

R.  S.  0.,  (1887)  ch.  50,  sec.  156 

541,  671. 

See  Examination,  12. 

R.  S.  0.,  (1887)  ch.  50,  sec.  305. . . .666. 
See  Arrest,  3. 

R.  S.  0.,  (1887)  ch.  50,  sec.  347,  s.  s.  3. 

535. 

See  Costs,  25. 

R.  S.  0.,  (1887)  ch.  51,  sec.  108,  s.  s.  4, 

5,  6 646. 


R.  S.  O.,  ch.  66,  sec.  11 

See  Writ  of  Assistance. 


21. 


See  Partnership. 
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R.  S.  0.,  (1887)  ch.  52,  sec.  2 503. 

See  Costs,  22. 

7?.  S.  0.,  (1887)  ch.  52,  sec.  17. . . .485. 
See  Mandamus,  1. 

E.  S.  O.,  (1887)  ch.  53,  sec.  24. . . .553. 
See  Costs,  26. 

JR.  S.  0.,  (1887)  ch.  113,  -secs.  45,  46 

430. 

See  Quieting  Titles. 

JR.  S.  0.,  (1887)  ch.  184,  sec.  84,  89 

546. 

See  Municipal  Election,  2. 

29  and  30  Vic.  ch.  45,  sec.  5 373. 

See  Conviction,  3. 

32  and  33  Vic.  ch.  31,  sec.  46,  107 


142. 

See  Conviction  2. 

32,  33  Vic.  ch.  31,  sec.  17 24. 

See  Conviction,  1. 

43  Vic.  ch.  8 450. 

See  Prohibition,  5. 

43  Vic.  ch.  8,  sec.  2 (O) 367. 


See  Prohibition,  4. 

45  Vic.  ch.  23,  sec.  78  (D) 27. 

See  Appeal,  3. 

46  Vic.  ch.  18,  sec.  185,  186  (0) . . . .404 
See  Municipal  Election,  1. 

48  Vic.  ch.  13,  sec.  21  (0) 418. 

See  Referee,  3. 


48  Vic.  ch.  13,  sec.  22  [0) 248. 

See  Costs,  11. 

48  Vic.  ch.  26  (0) 480. 

See  Pleading,  2. 

48  Vic.  ch.  26,  sec.  7 (O) 455. 

See  Parties,  2. 

49  Vic.  ch.  15,  sec.  12 442. 


See  Prohibition,  5. 

49  Vic.  ch.  16,  sec.  1-2  (0). . . .330,  565. 
See  Examination,  6,  13. 


49  Vic.  ch.  16,  sec.  35(0) 93. 

See  Interpleader,  2. 

49  Vic.  ch.  16,  sec.  39  (0) 34. 

See  Appeal,  4. 


49  Vic  ch.  20,  sec.  7 (0) 322,  545. 

See  Mortgagor  and  Mortgagee. 

51  Vic.  ch.  29,  sec.  164  ( D ) 563. 

See  Railway,  2. 


STAY  OF  PROCEEDINGS. 

See  Costs,  4 — Foreign  Judgment. 

TAXATION. 

See  Costs,  7,  11,  19,  27 — Solici- 
tor and  Client,  1,  3,-5,  7. 


TAXING  OFFICER. 

Taxing  officer , 'powers  of—  Evi- 
dence— Solicitor — Retainer. — The 
taxing  officers  have  the  power  to  call 
for  evidence  on  taxations  pending 
before  them. 

Where  the  plaintiff  was  out  of 
the  jurisdiction,  and  a taxing  officer 
had  refused  to  proceed  with  the  tax- 
ation of  her  costs  of  the  action  against 
the  defendants  until  she  was  pro- 
duced before  him  for  examination,, 
touching  her  retainer  of  the  solicitor 
in  whose  name  the  proceedings  in 
the  action  had  been  conducted,  it 
was  directed  that  the  officer  should 
first  examine  other  witnesses,  and 
then  if  unable  to  decide  the  question 
of  retainer,  should  report  to  a Judge 
in  Chambers.  Williamson  v.  Town 
of  Aylmer,  129. 

See  Costs,  11,  19,  26 — Solicitor 
and  Client,  3. 
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TIME. 

See  Appeal,  6,  8,  9,  13,  14 — Ar- 
bitration, 3 — Railway,  2. 


TRIAL. 

Order  made  at  trial , how  signed — 
Divisions  of  High  Court  f\ — Where 
an  action  in  the  Queen’s  Bench  or 
Common  Pleas  Division  of  the  High 
Court  of  Justice  is,  under  Rule  590, 
set  down  for  trial  at  a sittings  for 
trial  of  actions  in  the  Chancery  Divi- 
sion, any  order  made  in  such  action 
by  the  Judge  presiding  at  such  sit- 
tings should  be  signed  by  the  officer 
who  acts  as  registrar  at  such  sittings, 
and  not  by  the  registrar  of  the  Divi- 
sion to  which  the  action  belongs. 
Waghorn  v.  Hawkins , 14. 

See  Examination,  145. 


STATEMENT  OF  CLAIM. 

Statement  of  claim , delivery  of — 
Irregularity — Waiver .]  — Upon  the 
defendant’s  application  to  dismiss  the 
action  for  want  of  prosecution,  an 
order  was  made  on  the  6th  May, 
that  upon  payment  by  the  plaintiff 
of  $20  costs  within  18  days,  and 
upon  his  delivering  his  statement  of 
claim  within  the  same  time,  the  de- 
fendant’s application  was  dismissed. 
On  the  26th  May,  after  the  expiry 
of  the  18  days,  the  plaintiff  filed  his 
statement  of  claim,  delivered  a copy 
to  the  defendant’s  solicitors,  and  ten- 
dered them  $20,  which  they  refused 
to  accept.  They  also  declined  to 
admit  service  of  the  statement  of 
claim,  but  retained  it  in  their  pos- 
session. On  the  3rd  June  an  order 
was  made  extending  for  one  week 
the  time  for  filing  and  delivering  the 
95 — VOL  XII.  O.P.R. 


statement  of  claim  and  paying  the 
$20.  This  order  did  not  provide 
that  the  statement  of  claim  already 
delivered  should  stand.  Within  the 
week  the  plaintiff  paid  the  $20,  and 
nine  days  afterwards  signed  j udgment 
against  the  defendant  for  default  of 
defence,  upon  the  statement  of  claim 
delivered  on  the  26th  May. 

Held,  affirming  the  decision  of  the 
Master  in  Chambers,  that  although 
the  plaintiff  was  wrong  in  filing  and 
serving  his  statement  of  claim  before 
paying  the  costs,  this  irregularity 
was  waived  and  the  service  became 
effective  when  the  costs  were  after- 
wards received,  they  being  paid  under 
the  order  of  the  3rd  June,  Pierce 
v.  Palmer,  275. 

See  Pleading,  3. 


TERM  OF  COURT. 

See  Arbitration  and  Award,  4. 


VACATION. 

See  Appeal,  1. 


VAGRANT. 

See  Conviction,  4. 


VARIANCE. 

fee  Conviction,  3,  5. 


VENDOR  AND  PURCHASER. 

1 . Vendor  and  purchaser — Verifi- 
cation of  abstract — Mortgage , pre- 
sumption or  proof  of  payment  of — 
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Evidence  of  registration — Evidence 
of  possession — Election  to  make  per- 
fect titled — 1.  Upon  a sale  of  land 
the  abstract  of  title  set  out  a mort- 
gage given  to  a building  society  in 
1850,  the  mortgagor  being  a share- 
holder by  subscription.  The  proviso 
was  for  repayment  at  the  times 
appointed  in  the  company’s  rules,  by 
monthly  subscriptions,  to  be  con- 
tinued until  the  objects  of  the  society 
should  be  attained.  The  mortgage 
was  produced,  and  had  indorsed  upon 
it  a memorandum,  without  date, 
purporting  to  be  signed  by  the 
secretary-treasurer  of  the  society, 
that  it  was  paid  and  settled  in  full, 
but  the  signature  wag  not  proved. 
In  conveyances  made  in  1856  and 
1874  this  mortgage  was  treated  as 
a subsisting  incumbrance. 

Held , that  this  mortgage  should 
not,  in  favor  of  the  vendor,  be  pre- 
sumed to  have  been  satisfied ; nor, 
having  regard  to  the  provisions  of 
Chy.  G.  O.  394  and  396,  should  the 
question  be  disposed  of  upon  a pre- 
sumption of  law.  The  vendor  should 
shew  that  some  portion  of  the  pur- 
chase money  did  not  become  payable 
under  the  rules  of  the  society  within 
the  period  of  ten  years  before  the 
contract,  or  that  this  could  not  be 
ascertained  ; or  that  the  records  of 
the  society  could  not  be  referred  to  ; 
or  that  there  was  difficulty  in  proving 
the  fact  set  forth  in  the  indorsement 
on  the  mortgage,  that  it  had  been 
paid  in  full. 

2.  The  abstract  also  set  out  a 
registered  conveyance  from  L.  G.  el 
al.  to  S.  G. 

Held , that  the  purchaser  was 
entitled  to  the  vendor’s  expense  to 
the  production  of  the  conveyance 
with  the  usual  registrar’s  certificate 
of  registration  of  duplicate  indorsed 
upon  it,  or  to  the  production  of  a 
registrar’s  certified  copy. 
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Re  Charles , 4 Ch.  Chamb.  R.  19, 
commented  upon. 

3.  If  the  vendor  relies  upon  a 
possessory  title  the  purchaser  is 
entitled  to  cross-examine  persons 
making  affidavits  in  support  of  it, 
for  the  reasons  given  in  Re  Boustead 
and  Warwick , 12  0.  R.  at  p.  491. 

4.  It  appeared  that  the  vendor, 
although  by  the  contract  he  had 
limited  himself  to  certain  proofs,  had 
elected  to  make  out  a title  perfect 
both  as  to  abstract  and  verification, 
in  order  that  he  might  compel  the 
purchaser  to  accept  it. 

Held  that  the  purchaser  was  en- 
titled to  have  the  title  made  out  as 
strictly  and  completely  as  if  the 
vendor  had  not  in  any  way  guarded 
himself  by  the  terms  of  the  contract. 
McIntosh  v.  Rogers , 389. 

2.  Sale  of  land— Order  of  Court 
in  infancy  matter — Default  of  pur- 
chaser — Re-sale.~\ — In  a matter  pend- 
ing before  the  Court  concerning  the 
sale  of  infants’  lands,  an  order  was 
made  directing  the  acceptance  of  an 
offer  to  purchase  the  lands,  which 
had  been  made  before  the  matter 
came  into  Court.  The  purchaser 
having  made  default,  the  Master  in 
Chambers  made  an  order  for  pay- 
ment of  the  purchase  money,  and  in 
default  for  a re-sale,  and  payment  by 
the  purchaser  of  any  deficiency. 

Au  appeal  from  this  order  on  the 
grounds  that  the  contract  provided 
a penalty  for  default,  viz.,  forfeiture 
of  the  deposit,  and  that  the  practice 
followed  was  not  the  proper  one,  as 
the  sale  was  not  under  the  standing 
conditions  of  the  Court,  was  dis- 
missed. Re  Hornibrook,  591. 

3.  Costs — Specific  performance — 
Vendor  and  purchaser — Title,  when 
she  wn — Demand  of  abstract .]  — Held , 
in  an  action  for  specific  performance, 
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that  shewing  title  is  the  manifesta- 
tion on  the  abstract  of  all  matters 
essential  to  a good  title,  and  that  as 
the  defendant  had  demanded  no  ab- 
stract before  action,  he  could  not 
complain  that  title  was  first  shewn 
thereafter,  and  he  was  ordered  to 
pay  the  costs  thereof. 

Bridges  v.  Longman , 24  Beav.  27, 
cited  and  followed.  London  and 
Canadian  Loan  and  Agency  Co.  v. 
Graham,  651. 

See  Examination,  7. 


VENUE. 

1.  Venue — Preponderance  of  con- 
venience— Expense.  ] — Held , under 
the  circumstances  set  out  in  the 
judgment,  that  the  preponderance 
of  convenience  and  extra  expense 
were  not  sufficient  to  support  an  or- 
der changing  the  venue  from  the 
place  proposed  by  the  plaintiff. 

S hr oder  v.  Myers,  34  W.  R.  261, 
followed.  Boss  v.  The  Canadian 
Pacific  Railway  Company,  220. 

2.  Venue — Preponderance  of  con- 
venience— Expense.  ] — Held , under 
the  circumstances  set  out  below,  that 
the  defendant  would  be  put  to  an  un- 
due and  disproportionate  inconven- 
ience and  expense  if  the  action  were 
tried  at  the  place  proposed  by  the 
plaintiff ; that  there  was  a very  great 
preponderance  of  convenience  in 
favour  of  the  place  at  which  the  de- 
fendant sought  to  have  the  trial,  and 
the  venue  was  therefore  changed. 

Shroder  v.  Myers , 34  W.  R.  261, 
distinguished.  Nicholson  et  al.  v. 
Linton,  223. 

3.  Venue — Alimony  action — Pre- 
ponderance of  convenience.'] — The 
venue  was  changed  from  Whitby  to 


Toronto  in  an  action  of  alimony  upon 
the  application  of  the  defendant,, 
where  there  was  not  sufficient  differ- 
ence in  expense  to  warrant  the  change 
in  an  ordinary  case,  because  of  the- 
rule  in  alimony  cases  which  imposes 
on  the  defendant  the  burden  of  ad- 
vancing and  paying  all  the  disburse- 
ments on  both  sides  in  any 
event. 

The  circumstance  that  two  of  the 
defendant’s  witnesses,  who  resided 
in  Toronto,  were  public  officers,  and, 
that  their  absence  would  be  a public- 
inconvenience,  was  also  considered 
in  determining  the  preponderance  of 
convenience.  Fogg  v.  Fogg,  249. 

4.  Venue — Preponderance  of  con- 
venience— Disclosing  the  names  and 
evidence  of  witnesses.] — The  plaintiff 
lived  in  Montreal  and  the  defendant 
in  Toronto  ; the  plaintiff  had  twenty- 
six  witnesses  in  Montreal,  and  the 
defendant  twenty-eight  in  or  near- 
Toronto.  On  a motion  to  change  the 
venue  from  Cornwall  to  Toronto,  the 
Master  in  Chambers  directed  the 
parties  to  put  in  affidavits  disclosing 
the  names  and  the  nature  of  the 
evidence  of  the  witnesses,  and  upon 
these  determined  that  the  evidence 
of  some  of  the  Montreal  witnesses 
would  be  irrelevant  to  the  issues, 
while  all  the  Toronto  witnesses 
might  be  important,  and  changed 
the  venue  to  Toronto.  Upon  appeal, 

Held,  that  the  conclusion  of  the 
Master  as  to  the  evidence  was  cor- 
rect, and  his  order  for  change  of 
venue  proper  upon  the  affidavits 
before  him  ; but, 

Semble,  the  direction  to  disclose 
the  names  and  evidence  of  witnesses 
was  improper ; not  having  been  ap- 
pealed against,  however,  and  having 
been  complied  with,  it  could  not  be 
disturbed.  Arpin  v.  Guinane,  3 64.. 
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5.  Venue — Convenience — Causeof 
action — Leave  to  appeal — Terms.] — 
The  question  for  decision  on  an  ap- 
plication to  change  the  place  of  trial 
is,  where  can  the  action  most  con 
veniently  be  tried  ; 

And  where,  in  an  action  on  a pro- 
missory note  for  the  contract  price 
of  work  done  by  the  plaintiff  in  ra- 
fitting  a mill  in  the  county  of  Mid- 
dlesex, to  which  the  defence  was  that 
the  contract  had  never  been  carried 
out,  the  plaintiff  had  eight  witnesses 
in  Toronto  or  east  of  Toronto,  and 
the  defendant  eight  in  Middlesex  or 
west  of  Middlesex,  upon  the  defen- 
dant’s application  to  change  the  place 
of  trial  from  Toronto  to  London,  it 
was, 

Held , that  London  was  the  most 
convenient  place  for  trial,  and  the 
venue  was  changed  accordingly. 

• Per  Armour,  C.  J. — An  action 
should  be  tried  in  the  county  where 
the  cause  of  action  arose. 

Leave  to  appeal  to  the  Court 
of  Appeal  wns  asked  by  the  plain- 
tiff because  it  was  of  importance 
to  him  in  other  litigation  to  have 
the  question  of  venue  decided, 
and  was  granted  upon  his  under- 
taking to  pay  the  costs  of  both  par- 
ties of  the  appeal.  Greey  v.  Sidddll , 
557. 


VERDICT. 

See  Judgment,  10. 


WAIVER. 

See  Appeal,  6,  7,  11 — Replevin, 
Statement  of  Claim,  Examination, 
15 — Infant,  4. 


WARRANT  OF  COMMITMENT. 

See  Information,  Conviction,  5. 


WILL. 

See  Counter-Claim,  1. 


WINDING-UP  PROCEEDNGS. 

See  Company. 


WITNESS. 

See  Venue,  4 — Foreign  Commis- 
sion. 


WORDS. 

Adult.]— See  Lunatic,  1. 

“ Appeal  brought.”] — See  Appeal, 
9. 

“As  between  solicitor  and  client  P] 
— See  Costs,  23. 

Employee.] — See  Prohibition,  2. 

Intent  to  defeat.] — See  Arrest,  1. 

Intent  to  defraud.]— See  Arrest,  1. 

Sufficient  cause .] — See  Notice  of 
Motion,  2. 


WRIT  OF  ASSISTANCE. 

Writ  of  assistance  —R.  S.  0.  ch. 
66,  sec.  11.] — The  application  of  R. 
S.  O.  ch.  66  is  not  limited  to  purely 
common  law  action  pending  in  those 
Courts  before  the  Judicature  Act, 
but  extends  to  all  writs  of  execution  ; 
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and  a writ  of  assistance  in  execution 
■of  a decree  of  the  Court  of  Chancery 
for  the  recovery  of  land,  is  a writ  of 
execution  within  the  meaning  of  sec. 
11  of  that  Act,  and  is  not  in  force 
after  one  year  from  the  teste,  if 
unexecuted,  unless  renewed.  Adam- 
son v.  Adamson,  21. 


WRIT  OF  ATTACHMENT. 

See  Arrest,  3. 


WRITS  OF  FI.  FA. 

See  Parties,  4 — Writ  of  Assist- 
ance — Mechanics5  Lien  — Judg- 
ment, 8. 


WRIT  OF  SUMMONS. 

Writ  of  summons — Amending  en- 
dorsement— Re-serving  the  Writ.] — 
The  writ  of  summons  was  specially 
indorsed  with  a money  demand,  be- 
sides which  the  indorsement  claimed 
damages  for  waste,  &c. 

The  plaintiff  obtained  an  ex  parte 
order  amending  the  indorsement  by 
striking  out  the  claim  for  dam- 
ages. 

Held , that  judgment  by  default 
could  not  be  entered  after  the  amend- 
ment withont  re-serving  the  writ  on 
the  defendant.  Guess  v.  Perry , 
460. 


